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ACCOUNT  STATED. 

Suit  for   balance   of  account — Aceotmt     stated — Acknotcledgment     of 
liability — Promise  to  pay. 

See  Limitation  Act,  1877,  Section   19  ,         ...    .     ,„         68 

ACKNOWLEDGMENT. 

See  Stamp  Act,  1899,  Schedule  J,  Article  I 68 

ACKNOWLEDGMENT  OF  DEBT. 

See  Limitation  Act,  1877,  Section  19  ...         „,         .,,        6S 

ACTS: 

XIX  of  184:1.— See  Possession. 
IV  of  1869.— See  Divorce  Act,  1869. 
VII  of  1870.— See  Gourt  Fees  Act,  1870. 

I  of  1872.— See  Evidence  Act,  1872. 
IV  of  1872.— See  Puiijab  Laws  Act,  1872. 
IX  of  1872.— Sec  Contract  Act,  1872. 

I  of  1877.— See  Specific  Belief  Act,  1877. 
Ill  of  1877.— See  Registration  Act,  1877. 
XV  of  1877.— See  Limitation  Act,  1877. 
VIII  of  1879.— See  Legal  Practitioners'  Act,  1879. 
XIV  of  1882.— See  Civil  Procedure  Code,  1882. 
XV HI  of  1884..— See  Punjab  Courts  Act,  1884. 
F/Io/ 1887.— See  Suits  Valuation  Act,  1887. 
IX  of  1887.— See  Small  Cause  Court  Act,   1887. 
XVI  of  1887.— See  Punjab  Tenancy  Act,  1887. 
Vllof  1889,-^00  Succession  Certificate  Act,  1889. 
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Vm  of  1890.- See  Guardian  and  Wards  Act,  1890. 
XX  of  1891.— See  Punjab  Municipal  Act,  1891. 
I  of  1894.— See  Land  Acquisition  Act,  1894. 
//  of  1899.— See  Stamp  Act,  1899. 
XIII  of  1900. — See  I'unjab  Alienation  of  Land  Act,  1900. 
I  of  1900.— See  Punjab  Limitation  Act,  1900. 

ADMINISTRATION. 

See  Certificate  of  Administration         ...         ,,.         ...         ...         ...         70 

ADOPTION. 

See  Custom, — Adoption...         ...         ...         ...         ...         ...         ...  29,86 

1.  Suit  involving  the  establishment  of  the  validity  of  plaintiff's 
adoption  as  the  basis  of  his  title— Period  of  limitation  applicable. 

See  Limitation  Act,  1877,  Article  119  ...         ...         ,.,         ,,.  3 

2.  Suit  by  reversioner  for  declaration — Defendants' titl  e  based  on  an 
alleged  adoption-^lnvalidity  of  adoption — Limitation. 

See  Limitation  Act,  1877,  Article  120 35 

ADVERSE  POSSESSION. 

Where  a  widow  who  had  no  title  to  succeed  as  such  in  the  presence 
of  the  plaintiff  holding  the  character  of  an  ado{)tcd  son  of  her  deceased 
husband,  and  was  allowed  to  succeed  for  life,  and  remained  in  possession 
of  the  property  for  more  than  twelve  years  prior  to  the  institution  of  , 
suit,  held  that  her  possession  was  adverse  to  the  adopted  son  to  the 
fullest  extent  of  ownership,  and  that  the  adopted  son  had  no  right  of 
succession  to  the  property  belonging  to  her.  Ram  Nakain  v.  Mauakaj 
Narain 3 

ALLUVION  AN  D  DILU VION. 

Alluvion  and  diluvion — Lmd  submerged— Re- appearance  -  liight  of  the 
ounur  in  suhm^rgeii  land  on  re-appearance — Custom — Wajib-'ul-arz  — 
Manza  Khaupitr,  Gvjr.it. — Held,  that  in  cases  of  alluvion  and  diluvion 
•according  to  the  custom  prevailing  in  mauza  Khanpur,  a  proprietor  loses 
all  his  rights  on  the  submersion  of  his  land,  as  such  land  on  restoration 
becomes  shamilat  deh  and  not  the  property  of  thtJ  proprietor  to  whom 
it  belonged  at  the  time  of  its  submersion.     Sahib  Din  v.  Ilam  Din      ...         15 

APPEAL. 

1.  Civil  Procedure  Code,  1882,  Sections  503,  588  (24:)— Appeal^ 
Appeal  from  order  specified  in  paragraphs  (a)  to  (d)  of  that  section. 

See  Civil  Procedme  Code,  Section  503  ...  ...  ...  ...         26 

2.  Appeal  from  order  of  returning  plaint  for  amendment  under  Section 
5g8 — Dismissal  of  such  nppcnl — Right  of  party  aggrieved  to  attack  the 
order  again  ivhen  afpei  ling  from  the  final  deciee. 

^ee  Cifil  Procedure  Code,  1SS2,  Section  588,..         »«.         14 
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3.  Application  for  leave  to  appeal  in  forma  panperis — Eejection  nf  appli- 
cation— Extension  of  time  granted  for  payment  of  Court-fees — Payment  of 
Court-fees  after  period  of  limitation — Sufficient  came  for  not  filing  appeal 
xcithin  time — Limitation  Act,  1877,  Sections  5,  20. 

See  Limitation  Act,  1877,  Section  4' 84 

4.  Jleview  of  judgment — Appeal — Jnrisdicfi'm  of  Divisional  Judge  to 
revifio  his  judgment  after  it  has  been  upfifld  on  appeil  by  the  Chief  Guurt  — 
Civil  Procedure    Code,  1882,  Section  623. 

See  Bevieiv  of  Judgment  ...         ...         ..«  ...          ,,.         .„         25 

5.  Appeal — Presentation  of  appeal  beyond   time — Sufficient  cause  for 
admitting  appeals  after  time — Limitation  Act,  1877,  Section  5. — Plaintiffs, 
the  daughters  of  defendant  No.  2,  instituted   a  suit   for   a    declaration 
that  defendant  No.  1  was  not  and   could    not   be   validly   adopted   by 
defendant  No.  2,  and  that  certain  alienations   made    by   the    hitter   in 
favour  of  the  formei' would  not  affect   their   revet  Kionaryriglifs.     The 
appellant   being   a   minor   was  i^epresented   by   his   adoptive    mother 
(defendant  No.  2)  as  his  guardian,  but  at  the  request  of  a   I'olation    of 
the  minor,  the  Nazir  of  the  Court  was  subsequently  appointed  guardian, 
who  at  the  first  hearing  stated  his   inability   to   produce  any  evidence 
owing  to  the  illness  of  the  minor,  and  again  on  the  adjourned    hearinor, 
on  the  ground  that  the  minor  who  possessed  the  necessary  information, 
bad  not  been  to  see  him.     On  30th  November  1900  the  District  Judge 
gave  judgment  for  the  plaintiff.     On  the   2nd   January   folIr>wing    the 
Nazir  made  an  a])plication  under  Section  108,  Civil  Procedure  Code,  fo 
have  this  decree  set  aside,  giving  as  his   reason  for   failure  to   produce 
evidence  that  the  minor  had  been  ill  and  unable  to  instruct  him.     After 
notice  to  the  plaintiffs  on  20th  March  1901  this  application  was  rejected, 
on  the  gi'ound  that  the  decree  not  being  an  fx  parte  one,  the  petitioner's 
remedy  Avas  either  to  appl}' for  review   of  the   judgment  or   appeal    to 
the  superior  Court.     The  minor  on  the  17th  June  1901  filed  an  appeal 
against  the  original  decree  to  the  Chief  Court,  and  in  explanation  of  the 
limitation  having  been  allowed  to  expire,  contended  that  the  period  taken 
up  in  conducting  the  proceedings  to  set  aside  the  ex  parte  decree  should 
be  deducted  under   Section    5   of   the   Limitation    Act.     It   was   also 
submitted  that  he  being  a  ward  of   the   Court   was  engagetl    from    1st 
April  to  17th  May  1901  in  getting  an   order  from  the    District   Judge 
declaring  the  termination  of  his  adoptive   mother's  guardianship   and 
that  he  was  also  imprisoned  by  a  Criminal  Court  at  the  instance  of  his 
adoptive  mother's  agent  and  was  only  released  on  the  l;ith   June,   and 
that  therefore  he  was  also  entitled  to  a  deduction  of  the  time  that   had 
intervened  between  the  date  he  applied  to  the  District  Judge  for  getting 
himself  declared  of  age  to  enable  him  to  act   for  himself  and    the  date 
of  his  release  from  the  prison. 

Ileld,  that  the  appellant  had  shown  sufficient  cause  within  the  meaning 
of  Section  5  and  was  fully  entitled  to  claim  the  benefit  of  that  section 
and  that  the  appeal,  though  filed  after  the  prescribed  period,  should  be 
admitted  to  a  hearing  under  the  peculiar  circumstances  of  the  case. 
The  time  occupied  in  attempting  to  get  the  ex  parte  decree  set  aside 
and  in  conducting  proceedings  befoie  the  District  Judge  for  getting 
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himself  declared  of  age,  and  also  the  period  daring  which  he  was 
imprisoned  ought  to  be  deducted  in  computing  the  time  that  had 
occurred  between  the  date  of  the  judgment  and  the  date  on  v/hich  the 
appeal  was  filed.    Maharaj  Narain  v.  Mussammat  Banoji  and  others    ...        21 

6.  Further  appeal — Practice  of  Chief  Court  tointerfere  with  concurrent 
Unding  of  facts. — Held,  following  Kadir  Moidin  v.  Nepean  (I.  L.  R.,  XXVI 
Cole,  1,  P.  C.)  that  a  finding  of  facts  in  which  two  Courts  had  concurred 
would  not  be  disturbed  in  further  appeal  by  the  Chief  Court  unless 
cogent  reasons  are  shown.     Kharud  Mian  amd  others  v.  Badshau  ...         50 

7.  Appeal — Application  for  judicial  separation  on  the  grounds  of  adultery 
and  cruelty—Decree  on  the  ground  of  cruelty  only — Eight  of  petitioner 
to  have  th'i  finding  as  to  adultery  .set  aside — Indian  Divorce  Acf,  1869, 
Section  55. — On  a  petition  for  judicial  separation  filed  by  the  wife  on 
the  ground  of  her  husband's  adultery  and  cruelty,  the  District  Judge 
found  the  first  charge  unproved,  but  the  second  charge  proved,  and 
granted  her  a  decree  on  that  ground  alone.  The  petitioner  preferred  an 
appeal  to  the  Chief  Court  to  set  aside  the  finding  of  the  District  Judge 
as  to  the  first  charge. 

Held,  that  inasmuch  as  the  finding  against  the  petitioner  on  the  issue 
as  to  adultery  could  not  affect  her  remedy  for  subsequent  misconduct 
by  her  husband,  the  existence  of  that  finding  did  not  entitle  her  to 
appeal  or  to  have  that  finding  specifically  embodied  in  the  decree  for  the 
purposes  of  appeal.     Wingrove  v.  Wingrove        66 

8.  Appeal — Period  of  limitation  for  an  appeal  under  Section  588  (17) 
of  the  Code  of  Civil  Procedure — Punjab  Courts  Act,  1884,  Section  43  (I) 
(b), — Held,  that  the  period  of  limitation  for  an  appeal  to  a  Divisional 
Court  under  Section  588  (17)  of  the  Code  of  Civil  Procedure  is  that 
prescribed  by  Section  43  (1)  (d)  of  the  Punjab  Courts  Act,  viz.,  60 
days.     Mdkanda  Mal  t;.  Tara  Singh  83 

9.  Arbitration — Award — Decree  of  Appellate  Court  in  accordance 
icith  award — Fmahty  of  decree — Further  appeal— Civil  Procedure  Code,  : 
1882,  Sections  52),  522,  bS2.—Held,  that  when  a  Court  of  first  instance 
wrongly  seta  aside  an  arbitration  award  and  passes  a  decree  against 
the  terms  thereof,  and  a  Court  of  appeal  dealing  with  the  merits  of  the 
case  comes  to  the  conclusion  that  the  award  was  not  open  to  any  such 
objections  as  are  contemplated  by  Section  521  of  the  Code  of  Civil 
Procedure,  and  upon  that  finding  passes  a  decree  strictly  in  accordance 
with  the  terms  of  the  award,  such  appellate  decree  is  entitled  to  the 
same  finality  as  a  decree  of  the  first  Court  would  have  had  under  the 
last  paragraph  of  Section  522,  and  cannot  be  made  the  subject  of  a 
further  appeal.     Bahar  Bakush  v.  Inayat  Ali     89 

APPEAL  TO  PRIVY  COUNCIL. 

1.  Civil  Procedure  Code,  1882,  Section  596 — Appeal  to  Privy  Council 
— Concurrent  findings  on  facts— Substantial  question  of  law — Procedure. 
— On  an  application  for  leave  to  appeal  to  the  Privy  Council  where- 
upon question  of  fact  the  decision  of  the  Chief  Court  was  concurrent 
with  that  of  the  C/Ourt  of  first  instance  and  upon  the  factg  as   found, 
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APPEAL  TO  PRIVY  CO UNCIL-corjcZi. 

no  substantial  question  of  Jaw  was  involved,  held,  that  under  the  last 
clause  of  Section  596,  Civil  Procedure  Code,  the  plaintiff  was  not 
entitled  to  appeal,  and  therefore  leave  to  appeal    should  not  be  given. 

LiKAL  AND  OTHERS  V.  ShARIF-CL-HaSSAX  KhAN  AXD  OTHERS  4S 

2.  Civd  Procedure  Code,  18S2,  Section  696— Privy  Council,  have  to 
appeal  to-— Value  of  sulject-mdter. — EeU,  that  in  order  to  justify  the 
Court  in  <n-anting  leave  to  appeal  to  the  Privy  Council  under  Section 
596  of  the  Code  of  Civil  Procedure,  it  is  essential  that  the  decree  itself 
should  involve  directly  or  indirectly  some  claim  or  question  to  or  res- 
pecting property  of  not  less  than  rupees  ten  thousand.  Krishna  Mills 
Company,  Limited,  Delhi,  v.  Gopi  Nath 75 

APPKARA^'CE. 

Dismifsal  of  Suit  for  default  in — 
Bee  Civil  Procedure  Code,  \SS2,SectUn  98 37 

ARBITRATION. 

1.  Arbitration — Award — Decree  of  Appellate  Court  in  accordance 
tcith,  award — Finality  of  decree — Further  appeal — Civil  Procedure  Code, 
1882,  Sections  52l,  522,  582. 

See  Appeal  .Vo.  9  89 

2.  An  award  implies  an  adjudication  or  decision  by  an  arbitrator 
upon  the  matter  submitted  to  him.  A  mere  petition  by  the  arbitrator 
reciting  that  he  had  induced  the  paities  to  settle  their  dispute  by  a 
razinama  does  not  amount  to  an  award.     Thakar  Das  c.  Jaswaxt  Rai  ...  1 

ATTACHMENT. 

1.  iforfgage  by  Eindu  widow — Attachment  in  execution  of  decree 
obtained  on  the  mortgage — Claim  by  collateral  to  attached  -property — Order 
passed  against  claimant'- Suit  by  clairaant  to  establish  his  title — 
Limitation. 

See  Limitation  Act,  1S77,  Article  M 32 

2.  Civil  Procedure  Code,  1SS2,  Sectior.s218— 28^— Attachment— Ap- 
plication by  third  party  for  rnnoval  of  attnchmeni — Default  of  claimant 

Claim  disalloiced — Suit  by  claimant  ti  establish  tight  to  attached  property 
—  Limitation. 

Sec  Limitation  Act,  IS77,  Article  I  i    ...         ...         ,,,         ,,,         ^  87 

3.  Subjects  of  attachment— Liability  of  ''fodder"  to  attachment  in 
execution  if  decree — Civil  Procedure  Code,  1SS2,  Section  266  (fc). — Held 
that  fodder  is  not  exempt  from  attachment  in  whole  or  in  part  in 
execution  of  a  decree  against  an  agriculturist.     Wasil  amo   others   v. 

McHAMMAD  DiX  AKD  others     ...  .  QQ 


AWARD. 


1.  Arbitration— Award— Deciee  of  Appellate  Court  in  accoidanee 
icitk  award— Finality  of  decree— Further  appeal — fi'-i'l  Procedure  Code 
1882,  Sections  521,  522,  582. 

^ee  Appeal  No,  9         ...         .,.         ,,,         ...         ,„         ^^^  go 
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AWARD— cowcZf^ 

2.  An  award  implies  on  adjudication  or  decision  by  an  arbitrator 
upon  the  matter  subm.itted  to  him.  A  mere  petition  by  ihe  arbitrator 
reciting  that  he  had  induced  the  parties  to  settle  tlitir  dispute  by  a 
razinama  does  not  amount  to  an  award.     Thakar  Das  v.  Juswant  Rai  ...  1 

BENAMl  TRANSACTION. 

Benami  transaction — Bar  to  suit  against  purchaser  huyixg  benami— 
8idt  against  the  assignee  of  the  certified  purchaser  on  the  ground  th'it  the 
plaintiff  was  the  red  purchaser — Civil  Procedure  Code,  1882,  Section 
317. — Although  no  suit  can  be  maintained  under  Section  317,  Civil 
Procedure  Code,  against  a  certified  purchaser  at  an  execution  sale  on 
the  ground  that  he  has  purchased  bennmi  for  any  other  person,  the 
protection  given  by  that  section  being  strictly  limited  to  the  case  of  a 
certified  purchaser  does  not  preclude  a  suit  against  his  assignee  or 
representative.     Muhammad  Fauogh  v.  Abdul  Hakim        ...         ...         ...  4 

B. 

BETROTHAL. 

Suit  to  establish  right  to  betrothal  and  marriage  of  minor — Suit  by 
collaterals  against  the  natural  guardian — Gttardian  and  Wards  Act, 
1890— 

See  Minor  No.  2.  ...         ...         ...         ...         10 

BROTHER'S  DAUGHTER'S  SON. 

Of  adoption  of — 
See  Custom—  Adoption  No.  2    ...         ...         ...         ...         .„         .„         86 

BURDEN  OF  PROOF. 

1.  Custom— Alienation — Gift  ly  widoiv  with  the  consent  of  the  rever- 
sioners. Locus  standi  of  the  sons  of  the  consenting  reversioner  to  contesf 
such  alien'ition — Burden  of  proof , 

See  Custom — Alienation  No.  7 ...         ...          ...         ...          ...         .,,         59 

2.  As  to  free  alienations  by  sonless  propiietors  governed  by  the  Punjab 
Customary  Law. 

See  Custom — Alieuati'.n  No.  9  ...  ...  ...  ...  ,,^         7I 

3.  As  to  the  competency  of  a  Muhammadan  sonless  proprietor  of  the 
Jhelum  District  to  alienate  ancestral  land  without  necessity. 

See  Ciistom  —  Alienation  No.  U)  ...  ...  ...  ...  ...         35 

4.  Pre-emption— Fraudulent  concealment  of  sale— Limitation  Act, 
}877,  Section  IS— Bnulen  of  proving  ichcn  fraud  first  became  kncwn  to 
the  plaintiff. 

See  Pre-emption  No,  3  ...         ...         ...         ...         ...         ...         ^..         34 

5.  Where  a  general  agricultural  custom  is  found  to  prevail  as 
regards  alienation  of  proprietary  rights  the  presumption  is,  unless  the 
contrary  can  be  shown^  that  such  a  custom  is  also  applicable  to  the 
occupancy  rights.  The  onus  of  proving  a  special  custom  antagonistic 
to  such  a  rule  rests  on  the  party  asserting  the  existence  of  such  a 
custom.     HaRI  ChAND  V.  DhEEA  and  OTHERS  12 
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BURDEN  OF  VROOF-concM. 

6.  In  a  suit  for  possession  of  immovable  property  which  is  not  of 
the  nature  contemplated  in  Section  9  of  the  Specific  Relief  Act  by  a 
dispossessed  person  who  was  not  the  real  owner  of  the  disputed 
property  but  a  mere  temporary  squatter  and  was  dispossessed  under 
colour  of  title  by  the  defendant  in  whose  favour  the  properly  was 
mutated  by  the  Revenue  authorities  cannot  succeed  simply  on  the 
strength  of  such  previous  possession  but  must  prove  a  title  in  himself 
to  justify  a  decree  for  recovery  of  possession.     Tulla   and   another    v. 

GOPI  AND  AKOTHER        51 

7.  Of  adoption  of  a  daughter  or  sister's  son. — Beld,  following  Sohntin 
V.  Ham  Dial  (79  P.  B.,  1901),  that  in  cases  where  the  right  of  adoption 
is  admitted  or  is  found  to  prevail,  the  onus  lies  upon  those  who  allege 
that  a  particular   kind  of  adoption,  e,g.,  that  of  a  daughter's  or   sister's 

son  cannot  be  made.     Chuttan  v.  Ram  Chand      QQ 


CAUSE  OF  ACTION. 

1.  Suit  based  on  two  causes  of  action^  one  cognizable  by  Civil  Courts 
the  other  cognizable  by  Revenue  Court — Procedure. 

See  Jurisdiolion  of  Civil  or  Bi-venue  Court  No.  5     ...  ,,,  ,,,         SI 

2.  Mortgage  by  Hindu  widow — Attachment  in  exicution  of  decree 
obtained  on  the  mortgage — Claim  by  collateral  to  att-iched  property — 
Order  passed  against  claimant — Suit  by  claimant  to  establish  his  title. 

See  Limitation  Act,  1877,  ArticXo  II,  A'o.  1   ...         ...  ..;         ,,,         32 

tachment — Application  by  third  party  for  removal  of  attachment 
—  ut^j'uut  of  claimant— Claim  disallowed — Suit  by  claimant  to  establish 
right  to  attached  property. 

Sqq  Limitation  Act,  1^11 ,  Article  W ,  No.  2  ...         ...         ...         ,,,         gy 

4.  Contract  Act,  1872,  Sections  69,  70 — B^imbutsemenl  of  person 
paying  money  due  by  anothei — Suit  for  money  ^^aid — Starting  point  of 
limitation. 

See  Limitation  Act,  1872,  Article  61  ...          ...         ,„         ,,,         ^^^         qi 

I'ublic  Company —Dividends — Liability  to  pay  dividends  declared 
by  a  Company — Right  of  the  son  of  a  deceasf^d  shareholder  to  sue — Caute 
of  action.— ^Y hero  dividends  declared  by  a  Company  are  only  payable 
to  its  registered  shareholders,  the  son  of  a  deceased  shareholder,  whose 
name  has  not  been  placed  on  the  register  of  members  of  the  Company, 
cannot  maintain  an  action  against  the  Company  for  the  dividends  due 
on  the  shares  standing  in  the  name  of  his  late  father.  Delhi  and 
London  Bank  v.  Kulwant  Singh     ...         ... jg 

CERTIFICATE  OF  ADMINISTRATION. 

Certificate  for  collction  of  pirt  of  a  debt — Succession  Certificate  Act 
1889,  Section  4 — H^H,  that  the  representative  of  a  deceased  person 
who  owned  only  a  fractional  share  in  a  debt  which  was  due  to  himself 
and  others  jointly  is  entitled  to  obtain  a  succession  certificate  under 
Act  VII  of  1889  for  the  collection  of  that  portion  only  and  is  not 
precluded  from  obtaining  such  a  certificate  merely  because  it  covers 
only  a  portion  of  the  debt.     Kishore  Chand  v.  Mdssammat  Nihal  Devi  70 
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CIVIL  PROCEDURE  CODE,  1882. 

Section  13. 

See  Bes  judicata        ...         ...         ...         ...         ...         ...         ...  1, 8,  54 

SiCTiONS  53,  54. 

Plaint    not    to    be   rejected    by    reason    of  insufjicient    veriJicaHon — 
Procedure. 

See  Plaint  No.  I  57 

Section  83. 

Ex-parte  decree — Application  by  defendant  to  have  the  ex-parte    decree 
set  aside  — Substituted  service.     Effect  of— 

See  Section  108,  infra  .„         ...         ...         ...         ...        42 

Section  98.  ! 

Dismissal  of  suit  for  default  in  appearance — Parties  to  be  informed  of 
the  place  of  hearing  as  well  as  the  date. — Held,  that  Courts  of  Justice 
when  on  tour  should  not  dismiss  any  suit  for  default  in  appearence 
unless  they  are  satisfied  that  due  notice  of  the  exact  date  and  place  of 
hearing  was  given  to  the  parties.  It  is  essential  for  every  Judicial 
Officer  to  acquaint  the  parties  either  by  an  order  in  Court  given  in  his 
presence  or  by  notice  containing  the  date  and  place  of  hearing.  To 
post  a  general  notice  and  programme  of  the  tour  at  headquarters  is 
not  a  sufficient  notice  within  the  requirements  of  the  Civil  Procedure 
Code.    Nand  Lal  v.  Dit  Raj  and  others  37 

Section  108. 

1.  Ex-parte  decree — Application  by  defendant  to  have  the  ex-parte 
decree  set  aside— Substituted  service.  Effect  of — Civil  Procedure  Code, 
1882,  Sections  83,  108. — Held,  that  a  person  is  not  necessarily  deprived 
of  his  remedy  under  Section  108,  Civil  Procedure  Code,  from  applying 
to  have  an  ex-pirte  decree  set  aside  on  the  ground  that  he  had  nob 
been  duly  served  with  summons  or  was  prevented  by  any  sufficient 
cause  from  appearing,  merely  because  substituted  service  had  been 
effected  on  him,  and  the  original  summons  had  been  destroyed  in 
accordance  with  an  office  rule.    Ghallu  Ram  v.  Ddrga  Da3      ...         ...         42 

2.  Setting  aside  ex-parte  decree  on  condition  of  payment  of  costs. 
Held,  that  an  ex-purte  decree  which  has  been  ordered  to  be  set  aside 
on  payment  of  costs  within  a  certain  time  remains  in  full  force  until 
the  payment  of  costs  is  made  within  the  time  fixed,  and  where  the 
condition  is  not  strictly  carried  out  the  order  imposing  it  becomea 
inoperative.     Ghulam  Muhammad  v.  Tulsi  Ram 60i 

Section  1o9. 

Summoning  and  attendance  of  witnesses — Discretion  of  Court. 
See  Witness       ,         
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CIVIL  PROCEDURE  CODE,  \hS2—contd. 

Section  191. 

And  Section  IdS—Potcer  of  Jtidge  to  decide  case  on  evidence  taken  down 
by  his  predecessor. — Held,  that  a  Judge,  who  has  not  heard  any  part  of  the 
evidence  and  before  whom  no  pait  of  the  proceedins;s  have  taken  place, 
is  not  competent  to  proceed  to  judgment  until  he  has  given  the  parties 
an  opportunity  of  appearing  before  him  and  stating  their  respective 
cases.  Judgments  recorded  without  observing  these  essential  rules  of 
procedure  are  illegal  and  must  be  set  aside.  Sher  Khan  v.  Bahadlr 
Shah 91 

Section  198. 

See  Section  191,  supra. 

Judgment  to  b«  pronounced  in  open  Court  on  a  fixed  day. 

See  Judgvwnt     ...  ...  ...  ...  ...  ...  ,,,  ,„         61 

Section  223. 

An  application  under  the  provisions  of  this  section  is  a  step  in  aid  of 
execution  within  the  meaning  of  Article  179,  Schedule  II,  of  the 
Limitation  Act.     Buldeo  Das  and  another  v.  Chdni  Lal  and  another  ...         55 

SEcnoN  230. 

Execution  of  decree — Limitation — Execution  of  twelve  yenrs'  old  decree. 
— Held,  that  where  an  application  to  execute  a  decree  for  the  payment 
of  money  or  delivery  of  other  property  has  been  made  within  the 
period  of  limitation  prescribed  by  Section  230,  Civil  Procedure  Code, 
and  granted,  and  there  haw  been  no  unreasonable  delay  in  its  prosecu- 
tion by  the  decree-holder,  the  latter's  right  to  continue  execution  will 
not  be  barred  under  the  third  paragraph  of  that  section  if  the  final 
completion  of  the  proceedings  initiated  by  such  an  application  cannot 
be  obtained  within  the  period  limited  by  that  section.  Bahadck  Khan 
«.  Sadho  Singh  76 

Section  243. 

Execution  of  decree — Stay  of  execution  pending  suit  between  decree- 
holder  and  judgment-debtor, — Held,  that  the  provisions  of  Section  243, 
Civil  Procedure  Code,  providing  for  stay  of  execution  pending  suit 
between  decree-holder  and  judgment-debtor  are  confined  to  those  cases 
only  where  the  execution  and  the  suit  are  pending  in  the  same  Court 
and  between  the  same  parties,  and  have  no  reference  to  a  case  where 
the  suit  between  the  judgment-debtor  and  the  holder  of  the  decree  had 
been  decided  by  the  Court  executing  the  decree  and  was  pending  in 
the  Court  of  Appeal.     G  uest  r.  McGregor  4X 

Section  244. 

Execution  of  decree — Application  by  judgment-debtor  that  more  hud 
been  realised  jrotn  him  than  was  due  under  the  decree — Appeal. — Held, 
that  an  application  by  a  judgment-debtor  for  refund  of  money  realised 
from  him  in  execution  proceedings  iu  excess  of  the  sum  due  under 
the  decree  is  covered  by  Section  244  of  the  Civil  Procedure  Code,  and 
that  a  refund  can  be  ordered  by  the  Court  executing  the  decree.  Kalu 
Kuan  f.  Abdul  Latib  „,        45 
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CIVIL  PROCEDURE  CODE,  18S2-contd. 

Section  257  (A). 

Agreement  for  satisfaction  of  a  judgment-debt  without  sanction  (f  Court 
— A(jreement,  to  pay  more  than  the  decretal  amount — Agreement  void. — 
Held,  that  under  the  second  clause  of  Section  257A  of  the  Code  of 
Civil  Procedure,  every  agreement  between  the  decree-holder  and  the 
judgment-debtor  for  the  satisfaction  of  a  judgment-debt  which  provides 
for  the  payment  of  any  sum  in  excess  of  the  decretal  amount  is  void 
for  all  purposes  and  unenforceable  as  a  contract  unless  made  with  the 
sanction  of  the  Court  which  passed  the  decree.  Pala  Mal  v. 
Haei  Ram       

Section  266  (6). 

Attachment — Fodder,  liability  of ,  to  attachment  in  execution  of  decree. 
See  Attachment  No.  3    ...    .      ...         ...         ...         ...          ...          ... 

Skction  278. 

1.  And  Section  2H3 —Mortgage  by  Flindu  widow — Attachment  in 
execution  of  decree  obtained  (,n  the  vwtgage — Claim  by  collateral  to 
uttuched propeity  —  Order  passed  against  claimurd — Suit  by  claimant  to 
cstiblihh  his  title — Limitation. 

See  Limitation  Act,  1877,  Article  11,  No.  1   ... 

2,  Attachment  -Application  by  third  party  for  removal  of  attachment 
—  Default  of  cltimunt  -  Oiiim  disulUwed — i^uit  by  claimant  to  establish 
tight  to  attached  property — Lirnitation. 

See  Limitation  Act,  1877,  Article  11,  No.  2 

Section  281. 

What  amounts  to  an  order  under  this  section. 
See  Limitation  Act,  Article  11,  No.  2 

Section  317. 

Beusimitrjnsaction—Bnr  tosuit  against  purchasei-  buying  benami  — 
Suit  against  the  assignee  of  the  certified  purchaser  on  the  ground  that  the 
plaintiff  was  the  real  purchaser. 

See  Benami  transaction  ...          ...         ...         ...         .«• 

Section  373. 

See  lies  judicata  No.  1  ...         ...         ...          ...         •••         ••• 

Section  503. 

And  Section  588  (24) — Appeal — Appeal  frorin  orders  other  than  specified 
inparagraphs  {a)  to  {d)  of  Section  5US  — Held,  that  the  appeal  allowed  by 
Section  ."^88  (24),  Civil  Procedure  Code,  against  an  order  under  Section 
503,  only  extends  to  orders  specified  iu  paragraphs  (a)  to  {d)  of  that 
section.     Wali  Ram  v.  Ishak  Chand  

Section  521. 

And^Sections  522,  582 — Arbitration — 'Aioard — Decree  of  Appellate  Court 
in  accordance  with  award — Finality  of  decree — Further  appeal. 

See  Appeal  Nu.  9  ...         ...         ...         ..,         ...         ...       ,  ... 


No. 
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CIVIL  PROCEDURE  CODE,  1882-concld. 
Section  544. 


No. 


Section  544,  Civil  Procedure  Code,  has  no  application  to  applications 
for  review  ;  that  section  applies  only  to  appeals  and  cannot  be  applied 
to  reviews  by  analogy,  for  tbere  is  in    effect   no   analogy    between    the 

two.      GULLA  r.  MOTA  AXD  OTHERS      ...  ...  ...  47 

Sbctiox  562. 

See  Remand        ...         ...         ...         ...         ...         ...         ...         ...         91 

Section  566. 

See  Remand       ...         ...          ...          ...          ...          ...          ...         ...         91 

Section  582. 

See  Appeal  Xn.  9  •         89 

Section  588. 

And  Section  69\  —  Apj)€al  from  mxh-r  nf  returning  plaint  for  amend- 
ment under  Section  588 — Dismissal  of  such  appeal — Eight  of  party 
aggrieved  to  attack  the  order  again  tchen  appealing  from  the  final  decree. 
— Held,  that  every  order  passed  in  an  appeal  under  the  provisions  of 
Section  588  being  final,  a  party  who  avails  himself  of  the  right  of 
appeal  provided  by  that  section  cannot  raise  the  same  question  again 
in  an  appeal  from  the  final  decree. 

Section  591  only  provides  for  appeals  from  decrees  attacking  the 
correctness  of  orders  which  are  not  appealable  under  Section  588,  or 
which  have  not  been  appealed  under  that  section.  Ki<Hix  Chaxp  ?•. 
Kehb  Si^uH ...  14 

Section  588  (17). 

Period  nf  limitation  fur  an  appeal  under  Section  588  (17)  rf  the  Cede 
of  Civil  Prucednre — Punjab  Courts  Act,  1884,  Section  4:^  (I)   (/>). 

See  Appeal  No.  8  ...         ...         ...         ...         ...         ...         ^.         83 

Section  588  (24). 

See  Section  503  26 

Section  591. 

See  Sec^iwi  588  ...  n 

Section  596. 

See  A/ peal  to  Privy  C  xnril     ...  ...  ...  ...  ...  ...  48,75 

Section  623. 

1.  Review  by  some  onhi  of  stvtral  defendants— Poire'  if  C-jwt  to 
reverse  decision  as  regar  i*  pe'S'  ns  not  parties  to  the  leview. 

See  Jurisdiation  Nr.  4  ...         ...          ...          ...          ...         ...         ...         47 

2.  Review  of  judgmtnt — Appeal — .Jurisdiction  of  Divisional  Judge  to 
review  his  judgment  after  it  has  been  uphold  tn  appeal  by  the  Chief 
Oouri-'Civii  Procedure  Code,  1882,  Section  623. 

^99  Bevieic  of  Judgmeni         •..  ••        ...        25 


xii  INDEX  OP  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 

The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record," 

No. 
COiMMON  LAND. 

1.  Mortgage  of  common   land— Redemption — Bight  of  one  of  several 
joint  mortgaoors  to  redeem  the  ichole  estate. 

See  Mortgage  No.  5       2 

2.  Custom — Bight  of  village  menials  to  build  a  mosque  over  the  site 
occupied  by  them  ivithout  consent  of  the  proprietors — Mauza  BaJcipur, 
Amritsar  district. — Held,  that  as  a  kamin  generally  gets  land  from  the 
proprietary  body  on  the  implied  understanding  that  it  is  only  to  be 
used  for  purposes  of  residence  and  for  plying  his  trade,  he  is  not  com- 
petent to  build  a  mosque  or  temple  on  it  without  the  consent  of  the 
proprietors.    Kalu  and  others  t'.  Wasawa  Singh  and  others   ...         ...         19 

COMPENSATION. 

See  Land  Acquisition  Act,  \^'d4^,  Section  2S    ..         ...         ...         ...         44 

Suit  for  money  due  ns  compensation  for  the  abduction  of  a  woman— 
Consideration.     Legality  of — 

See  Contract  Act^  1872,  Section  23      82 

COMPROMISE. 

Compromise  of  suit — Svhsequf-nt  suit  to  enforce  promise  on  strength  of 
which  original  claim  was  foregone. 

See  Bes  judicata...         .*  ...         ...          ...         ...         ...         ...  1 

CONCURRENT  JUDGMENTS  ON  FACTS. 

See  Appeal  No.  6  ...         ...          ...  ...         ...          ...          ...         50 

See  Appeal  to  Privy  Council  No.  1       ...          ...         ...         ...         ...         48 

CONSIDERATION. 

1.  Legality  of — Suit  for  money  due  as  compensation  for  the  abduction 
of  a  woman. 

See  Contract  Act,  ISn,  Section  2S 82 

2.  Stiffi.ciency  of — Tender  to  supply  stores  at  fixed  prices  when  it 
amounts  to  valid  contract. 

See  Contract.     Construction  of —         ...          ...         ...         ...         .„         72 

CONSTRUCTION  OF   DOCUMENT. 

A  document  dividing  immovable  property  in  speciBed  shares 
between  the  heirs  of  the  executant  which  was  intended  to  give  im- 
mediate effect  to  the  intentions  of  the  alienor  contained  therein  and 
whereunder  possession  was  actually  transferred  within  a  short  time  of 
its  execution,  held  to  be  a  de(  d  of  gift,  although  it  was  called  through- 
out, and  registered  by  the  executant,  as  a  will.  Mdrad  Bakush  v.  Udsaik 
Bakhsu,  ...  ...         ...         74 

CONTRACT.    CONSTRUCTION  OF- 

Oontract — Consideration.  Sufficiency  of— Tender  to  supply  stores  at  fixed 
prices  whtn  it  amounts  to  a  valid  cont r act— Continuing  offer— Reasonable 
notice.— Hhe  Commissariat  Department  invited  tenders  for  the  supply 
of  such  gram  as  it  might  Require  for  a  period  of  twelve  months.    Tb© 
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No. 
CONTRACT.     CONSTRUCTION  0¥—concld. 

defendant  sent  in  a  tender  to  supply  the  gram  for  that  period  at  a  certain 
tixed  price  in  snch  quantities  as  the  department  might  order  from  time 
to  time.  By  one  of  the  tei'ms  of  the  tender  the  plaintiff  was  bound 
to  give  fifteen  days'  notice  if  more  than  1,000  maunrfs  of  gram  was 
required  at  a  time.  The  plaintiff  accepted  the  tender,  and  on  12th 
September  gave  notice  to  the  defendant  (which  was  not  despatched 
from  plaintiff's  oflBce  until  the  lith)  that  he  would  require  delivery  of 
1,400  maunds  on  or  before  the  28th  September.  The  defendant  having 
failed  to  deliver  the  gram  (although  several  exten.sions  were  allowed 
to  him),  the  plaintiff  rescinded  the  contract  and  brought  an  action  for 
damages  for  non-delivery  against  the  defendant. 

Held— 

(i)  that  there  was  a  sufficient  consideration  for  the  defendant's 
promise  to  supply  the  gram,  although  there  was  no  binding 
contract  on  the  part  of  the  Commissariat  Department  to  order 
any; 

(u)  that  the  tender  made  by  the  defendant  and  accepted  by  the 
plaintiff  was  not  a  contract  by  itself,  but  created  a  series  of 
continuing  offers  on  the  part  of  the  defendant  which  plaintiff 
was  at  liberty  to  convert  into  contract  by  giving  orders  in 
accordance  with  the  terms  of  the  tender ; 

(w»)  that  the  notice  given  by  plaintiff  on  the  12th  September  was 
not  a  legal  notice  in  accordance  with  the  terms  of  the  tender, 
inasmuch  as  the  time  allowed  in  it  was  too  short  for  the 
quantity  required,  and  that  the  subsequent  extensions  of  time 
granted  by  the  plaintiff  could  not  remove  the  defect  in  the 
original  notice  and  none  of  them  could  be  treated  as  a 
sufficient  notice  by  itself,  and  that,  therefore,  non-delivery  of 
gram  under  such  notice  did  not  amount  to  a  breach  of  con- 
tract and  plaintiff's  claim  for  damages  therefore  failed. 

KuNDAN  Lal  v.  The  Secretary  of  State  for  India  in  Council     72 

CONTRACT  ACT,  1872. 
Section  11. 

And  Section  6b — Sale  of  ininor's  prc^erty  hy  next fiund— Validity  of 
sale— Necessity— Sale  not  beneficial  to  minor's  interest — Refund  of  pur- 
chase money  paid  to  minor  with  knoidedge  of  minotity — Liability  of 
minor  in  equity— Sptcific  lielief  Act,  1877,  Stctions  38,  41. 

See  Minor  No. '6...         ...         •••         •••         ••-         •••         •••         •••         33 

Section  19. 

Contract — Fraud — Effect  of  fraud  between  vendor  and  purchaser. 
See  Vendor  and  Purchaser        ...         ...         ...         ...         ...         •#•        49 

Section  23. 

1,     Suit  for  rent  of  haute  let  to  prostitute. 
See  Landlord  and  Tenant  No,  2  ,,•        m>        %»        •••        •**       6«^ 
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CONTRACT  ACT,  1812- concld. 

2.  Suit  for  money  due  as  compensation  for  the  abduction  of  a  rt'omaw — 
Consideration.  Legality  of — .  Held,  that  a  promise  to  payja  sum'of^money 
as  compensation  for  the  abduction  of  a  woman  is  enforceable,  provided 
the  abdactioti  does  not  constitute  a  nou-compoundablo  offence.  SnAH 
Rahman  v.  Ismail  Khan        

SecriON  25. 

See  Limitation  Act,  Section  19  ...         ...         ...         „,         ,„         ,„ 

Section  69. 

Aiid  Section  70 — Reimbursement  of  person  paying  money  due  by 
another— An  undertaking  to  pay  is  not  actual  payment,  and  thejcause  of 
action  for  suits  contemplated  by  Sections  69  and  70  of  the  Contract 
Act  does  not  arise  until  tlie  money  or  its  equivalent  is  actually  paid. 

FiTZGKRALD  V.  MUSA       ..  ...  ...  ...  , 

Section  74. 

Interest — Compound  interest — Penalty. 
See  Interest         ...         ...         ...         ...         ...         ...  ...         ... 

COPY  OF  AWARD. 

Deduction  of  time  necessary  for  obtaining  copy  of  avoir  d  under  the  Land 
Acquisition  Act. 


See  Land  Acquisition  Act,  Section  18  ... 


COSTS. 


82 


68 


31 


58 


79 


Setting  aside  ex  parte  decree  on  condition  of  payment  of  costs — Effect 
of  non-pay mtht  within  the  stipulated  time. 

See  Civil  Procedure  Code,  1882,  Stction  108,  No.  2 

COURT  FEES  ACT,  1870, 

Section  7,  clause  {iv). 

Heldy  that  in  a  suit  governed  by  Rule  IV,  framed  by  the  Chief  Court 
under  Section  9  of  the  Suits  Valuation  Act,  the  amount  of  Court-fee 
payable  is  to  be  computed  on  the  jurisdictional  value  of  the  relief 
sought.     Najm-ud-din  V.  Municipal  Committee,  Delhi     6F. 

CUSTOM— ADOPTION. 

1.  Suit  involving  the  establighmeni  of  the  validity  of  phiintiff^s  ndm*>'o}i 
as  the  basis  of  hit  title — Period  of  limitation  applicable. 

See  Limitation  Act,  IS77,  Article  119  ...         .,,         ,„ 

2.  Suit  by  reversioner  for  declaration — Defendants*  title  lased  on  an 
alleged  adoption  —Invalidity  of  adoption — Limitation, 

See  Limitation  Act,  1877,  Article  120 ,         ...         ,„ 


60 


B. 


.3.     Custom — Adoption — Adoption  of  sidei  's  ^on  in  presence  of  a  cousin — 

Qhumman  Jats  of  Sialkot   District. — Found,   thut  by   custom   f * 

Ghumman  Jata  of  the  Sialkot  District,   an  adoption  of  sisbtr's  i 
invalid  in  the  presence  of  a  cousin.    Nanak  v.  Nandu    ...        ,», 


IS 


35 


29 
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4.  Custom — Adojiticrn  —  Adoption  of  a  brother's  daughter's  ton — 
Brahynins  of  mauza  Chiragh  in  the  suburbs  oj  Delhi — Burdtn  of  j^roof. — 
R>^ld,  in  a  suit  the  parties  to  which  were  Brahmins  of  mama  Chiragh 
in  the  sabarbs  of  Delhi,  a  uon-agiicurtural  class,  tliongh  in  the  present 
case  holding  land  in  the  village,  that  the  plaintiff  had  failed  to  discharge 
the  burden  which  under  the  circumstances  lay  upon  him  of  pi-oving 
that  the  adoption  of  a  brother's  daughter's  son  was  invalid  by  custom. 

Held  aJso,  following  !<oh)iun  v.  Ham  Lial  (79  P.  Ji.,  1901),  that  in  cases 
where  the  right  of  adoption  is  admitted  or  is  found  to  prevail,  the  onus 
lies  upon  those  who  allege  that  a  particular  kind  of  adoption,  e.g.,  that 
of  a  daughter's  or  sister's  son  cannot  be  made.     Chuttax  v.  Kam  Chaj.d        86 

CUSTOM-ALIENATION. 

1.  Gift  of  acquired  immovable  property  to  ane  son  vcithotit  consent  of 
the  otliRT  sons — Suit  for  posession  by  other  sons — Suit  ihvohiny  cuncelloticm 
of  document — Period  of  Limitation  applicable. 

Seo  Limitation  Act,  }  887,  Article  91 74 

2.  Custom — Alienation— Gift  of  occupancy  rights  by  childless  occupancy 
tenant  to  7it-phews  m  pn-sence  of  brother — Burden  of  prorf — Brahmins  of 
Aurangabnd,  tahsil  Khttian,  Gnjrat  District. — Found,  in  a  suit  the 
parties  to  which  were  Brahmins  of  Aurangabad,  tihsil  Kharian,  Gujrat 
District,  that  a  jiift  by  a  childless  proprietor  in  favour  of  a  nephew  in 
the  presence  of  his  own  brother  was  not  authorized  by  custom. 

Where  a  general  agricultural  custom  is  found  to  prevail  as  regards 
alienation  of  proprietary  rights  the  presumption  is,  unless  the  contrary 
can  be  shown,  that  such  a  custom  is  also  applicable  to  the  occupancy 
rights.  The  onus  of  proving  a  special  custom  antagonistic  to  such  a 
rule  rests  on  the  party  asserting  the  existence  of  such  a  custom.  Haei 
Chand  r.  Dhebu        ...  12 

3.  Custorn — Alienation — Gift  by  sonless  proprietor  of  ancestral  property 
to  daughter — Ghuviman  Jats  of  Daska  tahsil,  Stalkot  District.— Foutid, 
thatamongstGhumman  Jatsof  the  Daska  tahsil  of  the  Sialkot  District, 
a  gift  by  a  sonless  proprietor  of  ancestral  property  in  favour  of  a 
daughter,  except  as  to  j'gth  share,  is  not  valid  by  custom.     Gaubab  and 

OTHEBS  t'.  GhLLAM  AND  OTHEBS  „  ...  J  7 

4.  Custom— Alienation— Gift  to  khanadamad — Bight  of  donee  to 
alienate  property  acquired  by  gift — Necessity  — Locas  standi  of  donee's 
wife  and  son  to  contest  alienution—  Held,  that  as  the  gift  to  a  resident 
son-in-law  is  generally  recognized  for  the  benefit  of  the  daughter  of  the 
donor  and  her  male  issue,  a  donee  is  not  competent  to  alienate  the 
property  so  gifted  to  strangers  except  for  necessity,  and  his  wife  and 
son  are  entitled  to  contest  his  alienntiuu  hast<i  on  the  fact  that  they 
have  the  same  rights  as  any  male  heir  of  the  donor  would  have  had. 
BUAGWANI  V.  Atku      20 

5.  Custom — Alienation  —  Gift  by  touless  proprietor  of  ancestral  property 
fn  daughter's  ton — Muhammadan  Mair  Bajpufs  of  Chtkwal  tahsil    of  the 

JheJum  District — Burden  of  proof. — Found,  that  amongst  filuhammadan 
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Mair  Rajputs  of  the  Cbakwal  tuhsil  of  the  Jhelum  District,  a  gift  by  a 
sonlesfl  proprietor  of  half  of  his  ancestral  land  in  favour  of  his 
daughter's  son  in  presence  of  his  agnatic  heirs  is  valid  by  custom. 

Although  the  initial  presumption  throughout  the  Province  is  against 
the  power  of  alienation  in  respect  of  ancestral  land  in  village 
communities  and  the  burden  of  proof  at  the  outset  rests  on  the  person 
asserting  such  a  power,  yet  in  cases  of  Muhammadan  tribes  of  the  Jhelum 
District,  the  presumption  against  the  validity  of  a  gift  by  a  sonless 
proprietor  to  a  daughter  or  daughter's  son  is  not  of  great  weight  and 
may  be  easily  shifted.     Sher  Jang  v.  Ghulam  Mohi-dd-din        22 

6.  Custom — Alienation — Gift  of  ancestral  property  by  sonless  proprietor 
to  one  collafeTal  to  the  exclusion  of  other  C(>llaterals  '—Sahota  Jats  nf  tahsil 
Hoshiarpur. — Ft-tmdf  that  by  custom  among  Sahota  Jats  of  tahhil 
Hoshiarpur,  a  sonless  proprietor  is  competent  to  gift  his  ancestral  land 
to  one  of  his  collaterals  who  rendered  him   service  to  the   exclusion   of 

his  other  agnatic  heirs  in  the  same  degree.     Dal  Singh  v.  Pdran  Singh        36 

7.  Custom — Alienation — Gift  by  widow  with  the  consent  of  the 
reversioners — Sfieikhs  ofRupar,  Umballa  District — Locus  standi  of  the  sons 
of  the  consenting  reversioner  to  contest  such  alienation — Burdtn  of  proof. — 
In  a  suit  to  contest  the  validity  of  a  gift  made  by  a  widow  of  her  late 
husband's  property,  where  it  appeared  that  all  the  collaterals,  including 
the  plaintiff's  father,  attested  the  deed  of  gift,  which  was  duly  registered, 
and  that  subsequently  the  plaintiff's  father  brought  a  suit  and  sought 
to  set  aside  the  gift,  but  afterwards  deliberately  withdrew  it  (through 
the  plaintiff's  elder  brother)  w^ithout  permission  to  sue  again,  it  being 
shown  that  such  an  alienation  would  be  valid  according  to  custom  if 
made  with  the  consent  of  the  collaterals,  and  having  been  proved  that 
such  consent  was  given,  it  lay  on  the  plaintiffs  to  show  that  there  were 
such  circumstances  in  the  case  as  to  render  the  assent  inoperative  for 
this  purpose,  in  this  instance,  and  that  they  had  failed  to  do  so.  Kaman 

AND  OTHERS  r.  Mohammad  Ali  AND  OTHERS 69 

8.  Custom — Alienation — Will — Kalalsof  Vmhalla— Bequest  of  ances- 
tral property  by  sonless  proprietor  to  daughter  and  danghte/s  daughter.-^ 
Found,  in  a  suit  the  parties  to  which  were  Kalals  of  the  Umballa 
District,  that  no  custom  was  established  authorising  a  sonless  proprietor 
to  bequeath  his  ancestral  property  to  his  daughter  and  daughter's 
daughter.     Mdssammat  Kirpi  v.  Solbkh  Singh      67 

9.  C attorn — Alienation — Gift  by  sonless  proprietor  to  his  relations  in  the 
female  line — Moghals,  g6t  Phapra,  of  Chakwal  and  Find  Dadan  Khan 
tahsils,  Jhelum  District — Burden  of  proof. — Found,  that  by  custom 
among  Moghals,  got  Phapra,  of  the  Chakwal  and  fMnd  Dadan  Khau 
tahsiXs  in  the  Jhelum  District,  a  gift  by  a  sonless  proprietor  of  the 
whole  or  a  substantial  part  of  his  ancestral  immovable  property  to 
his  relations  in  the  female  line  is  valid  in  the  presence  and  without  the 
consent  of  his  male  agnates. 

The  effect  of  Full  Bench  ruling  in  Gujar  v.  Sham  Das  (107  P.  I?., 
1887),  and  other  caseti  on  the  point  of  burdeu  of  proof  as  to  free 
alienations  considered  and  discussed  by  Chatterji,  J.     Hasisan  v.  Jahana         71 
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,  10.  Custom — Alienation  -  Gift  hy  sonless  proprietor  to  ton-in-law  in  the 
presence  of  brothers  and  Itotliers'  sons — JanjiiJias  of  the  Jhelum  District — 
Burden  of  prwf. —  Found,  that  by  castom  among  Janjahas  of  the  Jhelum 
District,  a  sonless  proprietor,  is  competent  to  make  a  gift  of  his 
property  in  favour  of  a  resident  son-in-law  in  the  presence  and  withonfc 
the   consent   of    his    brother    and   brothers'     sons.     Fazal     v.    Khan 

MCUAMMAD         ...  ...  ...  ...  ...  ...  ...  ...  ...  85 

1 1.  Custom — Alienation — Gift  by  childless  proprietor  to  nephew  m 
presence  of  brothers,  validity  of — Naru  E'ljputs  of  Jidluudiir  District. — 
Found,  that  by  the  custom  prevailing  among  Nam  Rajputs  of  the 
Jullandur  District,  a  gift  by  a  sonless  proprietor  of  his  ancestral  land  to 
a  nephew  who  had  been  for  a  long  time  associated  with  and  assisting  in 
cultivation  and  rendering  service  to  the  donor  is  valid  in  the  presence 
and  to  the  exclusion  of  donor's  own  brothers,  Pcnnu  Khan  v.  Sandal 
Khan 92 

CUSTOM— INHERITANCE. 

1.  Custom — Inheritance  — Sister  fucceeds  in  preference  to  village 
community — Hindu  Jats  o/ MauzaiJajpur,  TJmballa  District — Riwaj-i-am. 
— Found,  that  by  custom  among  Jats  of  Mama  Kaipur,  Umballa  District, 
in  the  absence  of  near  collaterals  the  sister  of  a  deceased  sonless  pro- 
prietor was  entitled  to  succeed  in  preference  to  the  village  proprietors. 
Bishbn  Singh,  y.  Bhagwan  Singh .,         28 

2.  Custom — Inht^itance — Bight  of  grandson  tchose  f-ther  has  pre- 
decensed  the  gramlfuther  i)i  the  estde  of  the  latter — Kaka  KheU  of  Parang 
Katidi,  Akhund  Khel  of  Pes/iaicir  District. — Found,  that  by  custom 
among  Kaka  Khels  of  Parang  Kandi,  Akhund  Khel,  of  Peshawar 
District,  the  son  of  a  father  who  has  pre-decensed  him  succeeds  to  the 
property  of  the  grandfather  as  representing  his  father  and  is  not 
passed  over.     Kharud  Mian  and  others  r.  Badshah  60 

3.  Custom  —  Inheritancf — Eight  of  daughter  to  inherit  in  presnice  of 
son — Sayad  of  Banna.— Found,  that  among  the  Sayads  of  Bannu  tahnl 
unmarried  daughters  are  entitled  to  succeed  to  their  share  in  their 
father's  property  in  accordance  with  Muhammadan  law  in  the  presence 

of  sons.    Khamim  Shah  t'  Amirzada  Shah ,         52 


CUSTOM- VILLAGE  MENIALS. 

ight  of  cillage  menials  to 
out  consent  of  the  propru 

See  Common  Land  No.  2  ...         ...         ...         .,,         ...  .,         19 


Right  of  cillage  menials  to  huHd  a  mosqm  over  the  site  occupied  by  them 
without  consent  of  the  proprietor. 


DAMAGES. 


L     Suit  for  dimages  after   avoiding   tale   on    the   ground   of  fraud — 
Jurisdiction. 

See  Jurisdiction  of  Small  Caiite  Court   '         ...  ...         ...         „,         49 


IN^DEX  OF  CIVIL  CASES  REPORTED  IJJ  THIS  VOLUMIiJ. 


Ihe  reffTcnces  are  to  the  h'os.  given  to  the  cases  in  the  "  Record." 


No 
D  AM  i.GES— CO  ncld. 

2.  Landlord  and  tenant — Sotice  to  quit  or  to  pay  higher  rale  of  rent — 
Tenant  holding  over  after  tenancy  ^  Landlord' s  right  to  demand  (uhanced 
rents — Tenant's  oblijation  tt  obicrvi  frali  terms — Damages  fur  me  and 
occupation. 

See  Landlord  and  Tenant        ...  ...  ...  ...  ...  ...  5 

DAUGHTER. 

1.  Gift  and  bequeft  (f  ancestral  property  by  sotdesz  agriculturist  to  — 

See  Custom — Alienation,  Nos.  S,  S      ,..  ...  ...  ...  ...  17,67 

2.  Rigid  of,  to  inherit  in  presence  of  son. 

See  Custom — Inheritance,  No.  3  ...  ...  ...  ...  ...  62 

DAUGHTER'S  DAUGHTER. 

Bequest  of  ancestral  proprty  to — 

See  Custorn  AlienoMon  No.  8    ...  ...          ...          ...          ...          ...         67 

DAUGHTER'S  SON. 

Adoption  of—~ 

See  Custom — Adoptii>n. 
DECLARATORY  DECREE. 

Suit  hy  ad'pted  son  to  (.-.■tntest  aUenitini  by  Hindu,  widtw — Possessio7i 
of  widow  adverse  to  tht  adopted  son — Suit  by  the  adopted  son  more  than 
fix.  years  after  interference  with  his  right — Suit  to  obtain  declaration  of 
the  validity  rf  an  adoption. 

See  Limitation  Act,  [b77,  Article  119  ..  3 

DEBT. 

Gertijicite  for  collection  of — 

See  CertificShte  of  Administration  ...  ...  ...  ...  ...  70 

DECREE— EX  PARTE. 

Sec  Civil  Procedure  Code,  1882,  Section  108  ,..  42,  60 

DISMISSAL  OK  SUIT. 

Dii^mitsal  of  suit  fur  default  i-i  appeor.ince  -Paitia  to  be  informed    of 
the  place  of  heating  as  ivell  as  the  date. 

See  Civil  Procedurd  Cide,  l8S2,  Section  9S    ...  ...  ...  ...  37 

DIVORCE  ACT,  1869. 
Sec  HON  o5. 

Applicatiou  for  judicial    separation    on    th<^    goujids    of   adultery    and 
rruellif  —  Derren  on  the  yound   of  cuelty   only — Jiight   of  petitioner    to 
have  the  finding  as  to  adultery  set  aside — Appeal. 

See  A'jijjeat,  No.  7  ...  ...          ...          ...  ...          ...          ...         66 

DOCUMENT. 

1.  Co)istructio)i  of — 

See  Canst  met  ion,  of  document.  ...  ...  ,..  ...  ...  ...  74 

2.  Suit  involving  cancell'ition  of — 

See  Liviitalinn  Act,  1877,  Article  'Jl,  A'o.  2 74| 


I.NDEXOF  CIVIL  CASES  REPORTEn  IX  THIS  YOLUME. 


The  references  are  to  the  Nos.  giien  to  the  cases  in  the  "  Record, 


No. 
£. 

ENHANCEMENT  OF  RENT. 

See  Landlord  and  Tenant. 
ESTOPPEL. 

There  can  be  no  estoppel  if  the  party  to  whom  the  representation  is 
made  was  not  led  to  do  anything  thereby  which  he  wonld  not  hare 
done  otherwise.     Thakcr  Das  v.  Jaswant  Hai 1 

EVIDENCE  ACT.  ' 

Section  92. 

Admissibility  of  evidence  to  vary  tenni  of  a  written  cor,tract. —  In  1901 
plaintiff  sued  for  settlement  of  acconnts.  The  case  was  referred  to 
arbitration.  The  arbitrator  having  induced  the  parties  to  enter  into 
a  compromise  to  the  effect  that  they  had  settled  all  the  acconnts  and 
had  no  further  di.-'pute,  forwarded  the  same  to  the  Court  together  with 
a  petition  asking  that  the  suit  should  be  consigned  to  the  record  room. 
The  parties  acknowledged  the  terms  of  the  compromise  before  the 
Court,  whereupon  the  suit  was  dismissed. 

Subsequently  the  plaintiff  brought  a  secondjsuit  against  the  same 
defendant  which  was  in  substance  to  the  same  purport  and  for  the  same 
relief  with  the  addition  of  a  statement  to  the  effect  that  the  defendant 
had  in  the  presence  of  the  arbitrator  promised  to  explain  the  accounts 
to  him  and  to  pay  whatever  sum  was  found  due  thereon,  provided  that 
a  compromise  was  6rst  filed  in  the  case  then  pending,  that  although 
relying  on  that  promise  compromise  had  been  filed  in  Courl,  tJie 
defendant  had  yet  not  rendered  the  accounts  as  agreed.  The  defendant 
objected  that  the  alleged  promise  being  wholly  inconsistent  with  the 
terms  of  the  compromise,  evidence  of  such  oral  promise  was  inadmis- 
sible under  the  provisions  of  Section  92  of  the  Indian  Evidence  Act. 

Beild,  that  the  compromise  should  not  be  treated  as  the  original  con- 
tract between  the  parties,  but  must  be  held  with  reference  to  the 
surrounding  circumstances  and  the  acts,  conduct  and  intention  of  the 
parties  at  the  time  of  its  execution  to  be  a  mere  recital  of  the  terms  of 
the  settlement  for  the  information  of  the  arbitrator  and  to  support  his 
petition  to  the  Court,  and  verbal  evidence  was  therefore  admissible  as 
to  any  covenant  omitted  in  it.     Thakur  Das  v.  Jaswant  Rai  ...          ...  1 

EXECUTION  OF. DEC  REE. 

1.  Execution  of  twelve  yan''  old  decree — Limitation. 

See  Civil  Procedn  re  Code,  1882,  Sectioti  230 76 

2.  Stay  of  execution  pending  suit  between  decree-holder  and  judgment- 
dthtor. 

See  Civil  Procedure  Cole,  1882,  Section  243  41 

3.  Application  by' judgment-debtor  that  more  had  been    realii^d  from 
him  thin  %oas  due  under  tli"  decree — Procedure. 

See  Civil  Procedure  Cole,  1882,  Section  244  45 


rx  INDEX  OF  CIVIL  CASES  EEPORTED  IN  THIS  VOLUME. 

The  references  are  to  the  Nos,  given  to  the  eases  in  the  "  Record." 


No. 
EXECUTION  OF  B^CBEE -concld. 

4.  Mortgage  ly  Hindu,  iridow — Attachment  in  execution  of  decree 
obtained  on  th",  mortgage — Claim  ly  collateral  to  attached  property — 
Order  passed  against  claimant — 8nit  by  claimant  to  establish  liit  titU — 
Limitation. 

See  Limitation  Act,  Article  11  No.  I 32 

5.  Attachment— A2yplicafion  by  third  party  for  removal  of  attachment 
— Default  of  claimant — Claim  disalloived — Suit  by  claimant  to  est  idlish 
right  to  attached  property. 

See  Limitation  Act,  Article  II,  No.  2  ...         ...         ...         ...         ...         87 

6.  **  Step-in-aid  "  of  execution. 

See  limitation  Act,  \S77,  Article  179  18,55 

EX-PARTE  DECREE. 

See  Civil  Procedure  Code,  1882,  Section  108 42,  60 

P. 
FODDER. 


Liability  to  attachment.. 
See  Attachment  ...         ...         ...         93 


FRAUD. 


GIFT. 


1.  Suit  for    dunnages  after  avoiding    sals    on   the   ground  of  fraud 
—Jurisdiction. 

See  Jurisdiction  of  Small  Cause  Court  ...  ...  ...  ,.,  49 

2.  Fraudulent  concealment   of  sale  — Pre-emption — Burden    of  proof 
ivhen  fraud  first  became  known  to  the  plaintiff. 

See  Pre-emption,  No.     ...  ...         ...         ...          ...          34 

G. 


See  Construction  of  Documeut  ...  ...  ...  ...  ,.,  ^^^  74 

Custom  — Ah'enrit-on. 


GRANDSON. 

Ri<)ht  of,  tchosr  futhcr   Ins    frc'iccrnspd  tlic    grandfather  in   the   estite 
of  the  laltfr. 

See  Custom'-hiheritance,  No.  2  ...         ...  ...  ,,,          ^^^         5O 

GUARDIAN. 

Suit  hy  minor  on  attainting  majority  to   recover  land   mortgw^ed    by   hii 
guardian — Limitation, 

See  Limitation  Act,  1877,  Article   91,  No.  1 „         .,.         23 


INDEX  OF  CIVIL  CASES  REPORTED  IN'  THIS  VOLUME,  xxi 

The  references  are  to  the  Nos,  given  to  the  cases  in  the  "  Record." 

No. 
GUARDIAN  AND  WARDS  ACT,  1890. 

Suits  to  es'talUsh  right  to  hetrofhal  and  marriage  <<f  minor — Suit  by 
collaterals  agaimf  the  natural  guardian. 

See  iIiuorNo.2 10 

H. 

HAZARA  CIVIL  COURTR. 

Jurisdiction  of  Bazarn  Civil  Courts  over  r2f>er  Tanaical  tract — Effect 
of  Begul'ition  11  of  1900  on  suits  pendinj  at  the  time  the  JRegulation  cavie 
?r,  to  force. 

See  Begulation  11  of  1900  73 

HINDU  LAW— ADOPTION. 

Suit  by  adopted  son  to  contest  alienation  by  BinAu  U'idovi  —  Possession 
ff  vidow  Oliver ie  to  the  adopted  s,.n — Suit  by  the  adopted  son  more  than 
fix  years  after  interference  irith  his  rights — Sui'  to  obtain  declaration  tf 
the  validity  of  an  adoption. 

See  Limitation  Act,  Article  1)9  ,  3 

HINDU  LAW- JOINT  FAMILY. 

Hindu  L'lu: — Joint  family — Property pnrchasid  by  father  in  the  name 
of  his  two  sons  —  Suit  by  one  son  for  his  (■hare  of  profit  against  the  i  ther. — 
'B,'  a  Hinda  with  his  two  sons  constituted  a  joint  Hindu  family.  He 
purchased  a  shop  in  the  names  of  his  sons  during  their  minority. 
Subseqnentlv  one  of  the  sons  sued  the  other  for  half  the  accumulated 
rent  recovered  by  the  latter. 

Hell,  that  the  defendant  having  assumed  the  cflBce  of  a  manager  of 
a  joint  Hindu  family,  his  position  was  that  of  a  trustee  in  relation  to  the 
other  membei's  of  the  family  and  lie  was  therefore  liable  to  account  for 
the  accumulated  rents  and  that  the  plaintiff  was  entitled  to  maintain 
his  suit  without  necessarily  asking  for  partition.  Ram  Rattan  v.  PrRAX 
Chaxp 24 

I. 

INTEREST. 

Tnterfsf'-Comjyyund  int-ret-t — Penalty  —  Contract  .4rt,  1872,  Section  74. 
— Held,  that  a  stipulation  in  a  bond  for  the  payment  of  compound  interest 
at  the  same  rate  as  that  payable  on  the  principal  is  not  necessarily  a 
penalty  within  the  meaning  of  Section  74  of  the  Indian  Contract  Act. 
Mrr.  SiNon  r.  Kisit"  ^'   ■  •'  . ..  ...  ...          fiS 

J 

JOINDFR  OF  PARTIES. 

See  Parlies 
JOINT  HINDU  FAMILY. 

•See  Hindu  Late — Joint  Family  ...          ...          ...         .,,         ...         2a 


xxn  INDEX  OP  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  cafes  in  the  "  Record." 


JUDGE. 


No. 


Tower  of  Judge  to  decide  case  on  evidence  fahin  doicn  hy  his  frcdeceescr — 

See  Civil  Pricedure  Cede,  1882,  Section  191  ' 9] 

JUDGMENT. 

1.  Heview  of — 
See  Review. 

2.  In  a  snit  for  pre-emption  after  examining  the  vvitneeses  and 
hearing  the  arguments  the  Judge  recorded  an  order  tl)at  the  case  was 
closed  and  that  the  judgment  would  be  delivered  on  a  certain  day. 
Subsequently  the  JuHge  wrole  his  judgment  a  week  previous  to  the 
date  fixed  for  its  delivery  and  dated  it  on  the  day  on  which  it  was 
vcritteii.  JJeld,  that  the  Judge  was  bound  to  wait  until  t\ie  date  fixed 
and  not  to  announce  judgment  at  an  earlier  date,  and  that  in  neglecting 
to  take  this  coarse  his  action  was  in  flagrant  violation  of  the  provisions 
of  law,  and  that,  therefore,  the  judgment  was  a  nullity.     Pauas  Eam  v. 

JoTi  Pebshad  ' Ql 

JURISDICTION. 

1.  Jurisdiction  of  Hazara  Civil  Courts  over    TJpppr    Tanmcal   tract 

Effect  of  Regulation  J I  of  1900  on  swts  pending    at  time    the    Regulation 
came  into  force. 

See  ReguJation  II  of  1900        ...  ...  ...         ...          ,..         ^^^         r-^ 

2.  Review  rf  judgment — Appeal — Jurif diction  if  Divisional  Judge  to 
review  his  jw^gmtut  after  it  has  been  upheld  en  appeal  by  the  Chief  Court 
'^ivil  Procedure  Code,  1882,  Section  623. 

See  Review  of  Judgment,  No.  2  ...          ^^^         2,5 

3.  ValuatiMi  of  suit  for  purposes  of  jurisdiction— Suits  VaUiation  Act, 
1887,  Sections  8,  9 -Court  Fees  Act,  1870,  Section  7,  clause  (iv). 

See  Vnluution  r>f  Suit ^.^  ^ 

4.  Review— Review  hy  some  only  of  several  defendants— Power  of 
Court  to  reverse  decision  as  regards  perwns  not  parties   to    the   review — 

-  Civil  Procedure  Code,  J  882,  Sections  544,  623. — One  Phusa,  a  Jain  Jat, 
died  childless  leaving  immovable  property  which  in  default  of  heirs 
reverted  to  the  proprietary  body  of  the  village.  '  A, '  also  a  Jain  Jat 
of  the  same  village,  claimed  to  be  a  collateral  of  the  deceased  and 
brought  a  suit  against  all  the  khewatdars  of  the  village  for  recovery 
of  possession.  The  suit  was  decreed,  Amoug  the  defendants  four 
alone  a])p'.ied  for  a  review  of  judgment  on  the  ground  that  they  have 
discovered  the  pedigree  table  of  the  Settlement  of  1868,  y  Inch  con- 
clusively proves  that  the  plaintiff  was  not  a  collateral  of  the  deceased 
proprietor.  The  other  defendants  were  neither  impleaded  in  the  re- 
view proceedings  nor  did  they  take  any  steps  to  become  parties  to  it. 
After  enquiry  the  Court  granted  the  review  and  reversed  the  decree  as 
to  the  petitioners  without  disturbing  decree  as  to  those  defendants  who 
were  not  parties  to  the  review  proceedings.  Thereupon  the  remainder 
of  the  khewatdars  appealed  to  the  Divisional  Judge  urging  that  the 
claim  of  the  plaintiff  should  have  been  dismissed  not  only  as  regards 
the  share  of  the  four  petitioners  but  as  regards  all  the  defendants.  The 
Divisional  Judge  accepted  this  view  and  dismissed  the  whole  claim. 


II^DEX  OF  C[VIL  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  are  to  the  yos.  given  to  the  eaies  in  the  "  Record." 


JURIS  DICTION— WM^W. 


No, 


Held,  that  the  Divisional  Judge  had  no  jarisdtction  to  reverse  the 
decree  of  the  first  Court  against  the  appellants,  who  being  no  party  to 
the  application  for  review,  nor  to  the  subsequent  proceedings,  had  no 
locus  standi  to  appeal  to  the  Divisional  Judge. 

Section  044,  Civil  Procedure  Code,  has  no  application  to  applications 
for  review ;  that  section  applies  only  to  appeals  and  cannot  be  applied 
to  reviews  by  analogy,  for  there  is  in  effect  no  analogy  between  the  two. 

GULLA  I'.  iloTA  AND  OTHEBS      ...  ...  ...  ...  ...  ...  ...  47 

JURISDICTION  OF  CIVIL  OR  REVENUE  COURTS. 

1.  Jurisdiction  of  Civil  or  Revenue  Court  —  Suit  for  recovery  of 
possession  from  landlord  claiming  ori  ground  of  *uccession  as  tenant--- 
Punjab  Tenancy  Act,  1887,  Sections  50,  77  (3)  (g).—A.  suit  by  the  col- 
lateral heir  of  a  deceased  occupancy  tenant  to  recover  possession  of  his 
holding  from  the  landlord  on  the  ground  that  he  had  been  forcibly 
dispossessed  by  the  landlord  after  he  had  entered  into  possession  is 
covered  by  Sections  50  and  77  (3)  (g)  of  the  Punjab  Tenancy  Act  and  is 
cognizable  by  a  Revenue  Court  only.  Nabi  BakhsH  v.  Gaxesh  axd  Othebs         43 

2.  Jurisdictioti  of  Civil  or  Revenue  Counts — Procedure  for  obtaining 
a  final  decision  a«  to  whether  a  suit  is  cognizable  by  the  Civil  or  Revenue 
Courts  ^Punjab  Tenancy  Act^  1887,  Section  99. — Where  the  presiding 
officer  of  a  Civil  or  Ra venue  Court,  on  presentation  of  a  plaint  which 
has  already  been  returned  by  a  Civil  or  Revenue  Court  on  the  ground 
of  want  of  jurisdiction,  disagrees  with  the  order  and  considers  he 
is  precluded  from  taking  cognizance  of  the  suit,  he  should  at  once 
refer  the  matter  to  the  Chief  Court,  under  Section  99  of  the  Punjab 
Tenancy  Act,  iu  order  to  obtain  a  final  decision,  and  should  not  return 
it  for  presentation  to  the  Court  which  has  already  declined  jurisdic- 
tion.     KURB  AND  OTHERS  V.   GhISA   AND   OTHEBS 63 

3.  Jurisdiction  of  Civil  or  Revenue  Court — Suit  by  landlord  for 
pjsseasiin  of  a  witer-mill — "  Purptjse  subservient  to  agriculture' — Punjab 
Tenancy  Act,  1887,  Suction  4  (I). — Held,  that  a  suit  by  a  landlord  for 
entry  upon  a  water-mill  against  an  occupancy  tenant  by  cancellation 
of  an  irregtilar  transfer  is  cognizable  by  the  Civil  and  not  by  the 
Revenue  Court,  the  purpose  for  which  the  site  of  the  mill  is  occupied 
not  being  a  purpose  subservient  to  agriculture  within  the  meaning  of 
Section  4  (I)  of  the  Punjab  Tenancy  Act,  the  parties  are  altogether 
outside  the  scope  of  the   Act   and   are    not  governed  by  it.     Fakman 

Ali  r.  Imam  Din         77 

4.  Jurisdiction  if  Cirilor  Revenii.>:  Court — Suit  fur  share  of  profits  — 
Partnership  for  cultivation  of  land — Suit  by  a  co-sliarer  for  share  if 
profits — Punjab  Tenancy  Ac(,  18S7,  Section  77  (.3)  A). — A  suit  by  the 
plaintiff  for  his  share  in  tho  produce  of  certain  laud  owned  by  the 
defendant  which  he  cultivated  in  partnership  with  the  defendant 
uuder  an  agreement  whereby  he  was  to  receive  one-fourth  of  tho 
produce,  Jteld  to  be  a  suit  by  co-sharer  for  a  share  iu  the  profits 
of  the  holding  within  the  meaning  of  Section  7?  (3)  (k)  of  the  Punjab 
Tenancy  Act,  1887,  and  was  cognizable  by  a  Revenue  Court.  Sdndkr 
^i.NOH   1-.  Ke^ab  Singh , 
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The  references  are  to  the  Noi.  given  to  the  cases  in  the  ''  Record." 


JURISDICTION  OF  CIVIL  OR  REVENUE  COVRTS-concld. 

5.  Suit  for  mesne  p'^cjits  accrued  between  the  date  of  decree  and  of 
delicerij  of  posseSbion  —  Suit  based  on  two  causes  of  action,  one  cognizable 
by  Gicil  Court,  the  other  cognizable  by  Revenue  Court — Jurisdiction  of 
Civil  or  Revenue  Court — Punjab  Tenancy  Act,\\^Ql,  Sec'ion  77  (:-5)  (Jc). — 
Plaintiff  sued  for  possession  of  certaiu  land  and  obtained  a  decree 
against  defendants  1 — 3.  He  applied  for  execution,  but  on  the 
defendants'  motion,  who  had  preferred  an  appeal  against  the  decree, 
the  execution  was  suspended  on  their  furnishing  the  security  of 
defendant  4,  for  the  due  performance  of  such  decree  as  might  be 
eventnally  passed  in  appeal.  The  case  was  taken  up  to  the  Privy 
Council,  but  the  judgment-debtors  lost  it  thi'oughout.  The  plaintiff 
after  obtaining  possession  of  the  property  sued  the  defendants  for  the 
profits  of  the  estate  due  to  him  by  the  latter  for  the  period  duinng 
which  execution  was  stayed.  The  District  Judge  declined  jurisdiction 
on  the  trround  that  the  suit  being  one  by  a  co-sharer  in  a  holding  for 
a  share  of  the  profits  thereof  wan  cognizable  only  by  a  Revenue  Court. 

Held,  that  the  suit  as  laid  was  neither  cognizable  exclusively  by  a 
Civil  nor  by  a  Revenue  Court. 

The  claim  as  regards  defendants  1 — 3  was  a  claim  by  a  co-sharer 
in  a  holding  for  a  share  of  the  profits  thereof,  and  was  cognizable 
only  by  the  Revenue  Court  under  clause  (k)  of  Section  77  of  the 
Punjab  Tenancy  Act,  while  the  claim  as  against  defendant  4  (the 
surety)  having  been  based  on  a  contract  was  cognizable  by  a  Civil 
Court. 

Held,  farther',  that  where  a  plaintiff  brings  a  suit  which  comprises 
two  claims  on  different  causes  of  action,  one  of  which  is  cognizable 
by  a  Civil  Court,  Avhile  the  other  is  cognizable  by  a  Revenue  Court, 
the  proper  procedure  for  the  presiding  Judge  is  to  return  the  plaint 
to  the  plaintiff  for  amendment  by  striking  out  one  of  the  causes  of 
action  and  bi'inging  his  suit  in  the  Civil  or  Revenue  Court,  or  suits  in 
both,  as  he  may  think  proper.     Muhammad  Hassan  v.  Chdlam  Jilani  ... 

JURISDICTION  OF  SMALL  CAUSE  COURT. 

Suit  for  damages  after  avoiding  sals  on  the  ground  of  fraud — Small 
Cause  Court  Act,  1887,  Schedule  If,  Article  15, — The  defendant,  a 
horse-dealer,  sold  a  mare  to  the  plaintiff  which  he  knew  had  a  cracked 
hoof.  He  filled  up  the  crack  with  some  substance  in  such  a  way  as 
to  defy  detection.  Shortly  after  the  purchase  the  mare  having  to 
walk  a  short  distance  was  found  to  be  lame  and  on  enquiry  being 
made  the  defect  was  discovered.  The  plaintiff  brought  an  action 
to  avoid  the  purchase  on  the  ground  of  fraud  and  to  recover  damages, 
held  that  the  suit  was  one  for  damages  after  avoiding  the  agreement 
on  the  ground  of  fraud  and  as  such  was  cognizable  by  a  Court  of 
Small  Causes.    Abdulla  Khan  r.  Girdhari   Lal  

K. 

KHANADAMAD. 

1.  Right  of,  to  alienate  property  acquired  by  gift— l^ecessity  —hocaa 
standi  of  dnnee^s  wife  and  sou  to  contest  alienation. 

See  Custom — Alienation,  No.  4 
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The  references  are  to  the  Kos,  given  tj  the  cases  in  the  "  R'cord." 


No. 

KHANADAMAD— concW. 

2.     Competency  of  sordess  froprietor  to  make  a  gift  to 

See  CtistGm — Alienation  No.  10  ...  ...  ...  ...  ...  So 

L. 

LAND  ACQUISITION  ACT,  1S94. 

Section-  18  (2). 

Limitation  Ad,  1877,  Section  12 — Applicahility  of,  to  application  undtr 
Section  \8  {\)  of  the  Land  Acquisition  Act,  ]S9'^— Deduction  of  time 
requisite  for  obtaining  copy  of  award.— ~Ueld,  that  Section  12  of  the 
Limitation  Act,  1877,  does  not  apply  to  computing  the  periods  of 
limitation  prescribed  for  an  application  nnder  Section  18  (1)  of  the 
Land  Acquisition  Act,  1894-,  and  therefore  the  time  requisite  for  obtain- 
ing' a  copy  of  the  award  cannot  be  deducted  in  computing  the  periods 
laid  dovvn  by  sab-section  2  of  Section  18  of  that  Act.  Bhagwan  Das  v. 
The  Collector  of  Lahore  ...  79 

Section  23. 

Compensation — Pnnciple  of  assessvient-irarket  value  of  property — 
Compensation  in  respect  of  profits  of  trade. — When  property  belonging  to 
private  persons  is  taken  by  Government  for  a  public  object  under  com- 
pulsory power,  the  Courts  in  assessing  the  amount  of  compensation  to 
l>e  allowed  to  the  person  interested  therein,  where  there  have  been 
no  previous  sales  ont  of  the  property  acquired  or  examples  of  sales  of 
similar  property  in  the  vicinity,  should  ascertain  the  net  annual  income 
of  the  property  and  deduce  its  value  by  allowing  a  certain  number  of 
years'  parchas.e  of  such  income  (after  making  a  f  lir  deduction  for 
repairs  and  other  necessary  expenses,  according  to  the  nature  of  pro- 
perty, taking  it  as  laid  out  in  the  most  advantageous  woy  in  which  the 
owner  could  dispose  of  it). 

In  assessing  the  market  value  of  house  property  situated  in  a  well- 
frequented  part  of  Anarkalli  outside  the  city  of  Lahore  which  was 
something  like  a  bungalow  and  used  as  the  business  premises  of  a  dentist 
and  photographer,  the  Court  allowed  a  capital  value  of  twenty  years' 
purchase  on  the  rent  assessed  by  the  Municipal  Committee. 

Under  clause  4  of  Section  23  of  the  Land  Acquisition  Act,  1894,  an 
owner,  whose  property  had  been  acquired  by  Government  under  statu- 
tory powers  is  entitled  also  to  be  compensated  for  the  loss  sustained  by 
him,  if  any,  in  his  earnings  in  consequence  of  such  acquisition  inde- 
pendent of  the  purchase  money  and  compensation  for  the  premises  so 
acquired.  The  observations  of  Lord  Truro  in  East  and  West  India 
Docks  and  Birmingham  Biilway  Company  v.  Gattke,  as  to  the  principle 
of  construing  Land  Acquisition  Acts,  approved  and  followed. 

Where  a  Collector  fails  under  Section  31  to  tender  the  amount  of 
compensation  awarded  by  him  to  the  person  entitled  thereto  on  or 
before  taking  possession  of  the  property  or  to  deposit  the  same  in  the 
Court  to  which  a  reference  under  Section  18  would  be  submitted,  the 
objector  is  entitled  to  interest  under  Section  84  of  the  Act.  A  mere 
deposit  in  the  Treasury  is  not  enough  to  satisfy  the  requirements  of  the 
Land  Acquisition  Act.     Parma  Naxd  and  others  v.  Secketaby  of  Siiti        44 
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LANDLORD  AND  TENANT. 

1.  Landlord  and  tenant— Notice  to  quit  or  to  pay  higher  rate  of  rent — 
Tenint  holding  over  ajter  tenancy — Landlord's  right  to  demand  enhanced 
rent — Tenant's  obligation  to  observe  fresh  terms— -Damages  for  use  and 
occupjtim. — Where  a  tenant  has  no  right  of  occupancy  and  no  lease  on 
special  terms,  he  is  liable  to  be  ejected  upon  a  reasonable  notice  to 
quit,  and  such  notice  cannot  be  held  to  be  bad  and  insufficient  merely 
because  it  holds  out  an  offer  to  the  tenant  to  remain  on,  on  fresh  terms, 
from  a  given  date  if  the  tenant  prefers  that  alternative,  but  such 
notice  must  be  clear  and  definite  in  its  terms,  and  such  as  to  terminate 
the  current  tenancy.  In  cases  where  such  a  notice  has  been  given  and 
the  tenant  has  not  vacated  and  upon  the  facts  disclosed  where  the 
tenant  is  to  be  presumed  to  have  accepted  the  terms  offered,  the  rent 
should  be  decreed  in  accordance  with  such  terms,  but  where  no  such 
consent  can  be  presumed,  or,  owing  to  insufficient  time  granted  or  for 
other  sufficient  cause,  the  tenant  has  held  over  but  not  contumaciously, 
the  Courts  should  award  a  reasonable  sum  for  use  and  occupation,  and 
should  it  be  found  that  the  tenant  has  held  over  wilfully  and  con- 
tumaciously the  Courts  in  India  would  properly  award  reasonable 
damages,  and  the  penalty  laid  down  in  England  by  Statute  4,  George 
II,  Chapter  28,  Section  I,  of  double  the  rent  may  sometimes  be  taken 
as  a  fitting  standard.     Piebhu  Dial  v.  Ram  Chand 

2.  Tenancy  for  immoral  ptirpose — Kent — Suit  for  rent  of  house  ht  to 
prostitute — Immoral  contract  — Contract  Act,  1872,  Section  23. — Held, 
that  a  landlord  cannot  recover  the  rent  of  a  house  knowingly  let  to  a 
prostitute  to  be  used  by  her  as  a  brothel,     Brikkman  v.  Aedul  Guafur, 

LEGAL  PRACTITIONERS'  ACT,  1879. 

Section  13. 

Pleader  and  client — Agreement  with  client  to  share  in  the  result  of 
litigation —  Professional  misconduct. 

See  Pleader 
LIMITATION  ACT,  1877. 
Section  4. 

And  Section  ')  —Application  for  leave  to  appeal  in  forma  pauperis — 
Bejection  of  application — Extension  of  time  granted  for  payment  of  Court- 
fee — Payment  of  Court-fees  aft  rperwd  of  limitation — Sufficient  cause 
for  not  filifig  appe  d  ivithin  time. — An  application  for  leave  to  appeal  in 
forma  pauperis  was  presented  by  the  appellant  within  the  prescribed 
period  of  limitation.  After  inquiry  as  to  the  alleged  pauperism  the 
Judge  rejected  the  petition,  but  granted  him  two  months'  time  to  pay 
the  Court-fee.  The  Court  fee  was  duly  paid  within  the  period  allowed 
by  the  Judge  and  the  appeal  was  admitted.  On  the  date  of  hearing  the 
respondent  pleaded  limitation,  as  at  the  time  the  Court-fee  was 
paid  the  appeal  w.^s  beyond  time. 

HeW,  that  the  appeal  was  not  barred  by  limitation.  The  prosecu- 
tion of  an  application  for  leave  to  appeal  as  pauper  was  sufficient 
cause  within  the  meaning  of  Section  6  of  the  Limitation  Act  for  not 
presenting  the  appeal  in  time.     Bdta  v.  Pabiia   Nanp  ., 
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No. 
LIMITATION  ACT,  1871— contd. 

Section  5. 

Appeal — Presentation  of  appeal  beyond  time — Sufficient  cause  for 
admitting  appeal  after  time—himitition  Act,  1877,  Section  5. 

See  Appeal  No.  5  ...          ^'  ...  ...          ...         ...         ...         21 

Section  12. 

AppUcibility  of,  to  applicttion  under  Section  18  (1)  of  the  Land 
Acquiution  Act,  1894 — Deduction  of  tlmt  requhite  for  obtaining  copy 
of  award. 

See  Land  Acquisition  Ad,  1894,  Section  IS  (2)          79 

Section   18. 

Pre-emption — Fraudulent  concealment  of  sale — Burden  of  proving 
when  f  rated  first  became  known  to  the  plaintiff. 

See  Pre-emptio7i  No.  3         ...  34 

Skction  19. 

And  Article  64:— Suit  for  balance  of  account — Account  stated — Ack- 
iwwledgment  of  liability — Promise  t'^  pay  —  Contract  Act,  Section  25  (c) — 
Stamp  Act,  \'S99,  Article  I,  Schedule  I. — The  striking  of  a  balance  in 
account  booka  may,  according  to  the  circamstances  of  the  particular 
case,  amount  merely  to  an  acknowledgment  of  liability  or  of  the 
correctness  of  the  account  so  stated,  or  it  may  constitute  a  new  cause  of 
action.  No  general  rule  can  be  laid  down  and  everything  depends  upon 
the  facts  of  each  case. 

PlaiiitifE  sued  upon  a  statement  of  account  in  his  account  book  alleged 
to  have  been  signed  by  the  defendant  which  was  to  the  following 
effect :  — 

"■Lskha  Ganpat  Nanda  Virwula  da  Sambat  1957,  Mitti  Katik  23 
"  Bs.  51-14-0  baqi  adhe  Hi.  5) -14-0  hathi  Gunpat  di  Nandx  di  mawar  khi 
'^"23  Katik  1957  mabligh  Bs.  51-14-0  rubaru  Ibrahim. 

This  entry  bore  an  anna  stamp. 

Held,  that  the  above  entry  contained  no  promise  to  pay  nor  was  it 
a  new  contract  in  substitution  of  the  original  cause  of  action  between 
the  partien,  but  was  a  mere  acknowledgment  of  liability  of  the  debt 
then  alleged  to  exist  and  was  rightly  stamped  with  a  one  anna  stamp. 

Hei«i,  <2?s<),  that  the  plaintiff  was  entitled  to  prove  that  at  the  time 
of  settlement  the  defendant  had  agreed  by  a  separate  oral  contract  to 
pay  interest  at  a  given  rate  on  the  amount  settled  by  them  to  be  due. 
Ganpat  r.  Dadlat  Ram        68 

Suction  20. 

Payment  of  principal  —Facts  of  such  payment  must  appear  in  Ike  writing 
of  person  making  th4payment. — To  satisfy  the  condil4otis  of  Section  'A) 
of  the  Indian  Limitation  Act,  it  is  not  necessary  that  the  writing 
evidencing  the  payment  should  contain  an  explicit  statement  in  the 
hand-writing  of  the  person  making  the  same  that  it  is  a  payment 
made  in  part  payment  of  the  debt.  It  is  sufficient  if  it  is  in  fact  a 
part  payment.     Buta  v.  Parma  Nand         g^ 
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LIMITATION  ACT,  \877-contd. 

Articlh  10. 

Pre-emption — Oral  sale   of  joint   share    m  an   undivided    holding — 
Physical  pofS<-ssion. 

See  ^r^icit  120,  A'o.  2.  

Article  11. 

1.  And  Articles  120,125 — Mortgage — Mortgage  by  Hindu  widow—' 
Attachment  in  execution  of  decree  obtained  on  the  mortgage — 
Claim  by  collateral  to  attached  pvoperti/ — Order  passpd  aqninst 
claimant — Suit  hy  claimant  to  fstahUsh  his  title  —Limit it imi — G^vil 
Procedure  Code,  1882,  Sections  278,  283. -In  1888  B,  a  Hindu  widow 
mortgaged  certain  property  to  the  defendant.  In  1900  the 
defendant  obtained  a  decree  on  the  mortgage,  and  in  execution 
attached  the  property,  Plaintiff,  a  collateral,  intervened  under 
Section  278,  Civil  Procedure  Code.  The  Court  overruled  the 
objection  on  the  ground  that  the  objector  had  no  present  right  to 
possession.  Plaintiff  instituted  a  suit,  within  one  year  of  the  date 
of  the  order  disallowing  li is  objections,  for  a  declaration  that  the 
attachment  of  the  property  would  not  affect  his  rights  after  the 
death  of  the  mortgagor.  This  suit  was  dismissed  by  the  Divisional 
Judge  as  barred  by  Article  125  of  the  Limitation  Act. 

Hehl,  that  the  plaintiftwas  entitled  to  object  under  Section  278 
of  the  Civil  Procedure  Code  in  spite  of  12  years  having  expired 
since  the  execution  of  the  moi'tgage,  and  his  suit  to  establish  his 
right  to  the  property  attached  was_  within  limitation  under  Article 
11  of  the  Indian  Limitation  Act. 

A  collateral  may  well  be  content  to  await  the  death  of  a  female 
mortgagor  before  sning  for  possession,  but  where  the  mortgagee 
takes  steps  to  oust  the  mortgagor  in  executicn  of  a  decree  obtained 
on  the  mortgage  and  to  effect  the  sale  of  the  property  mortgaged 
the  collateral  has  a  cause  of  action  distinct  from  that  afforded  by 
the  mortgage     Sant  Ram  v.  Ganga  Ram         ...         

2.  Civil  Procedure  Cod",  1882,  Sections  278— 2SS —Attachment — 
Application  by  third  parly  for  removal  of  attachment — Default  of 
claimant  — CI li'n,  disallowed — Suit  by  claimant  to  establish  righl  to 
attachfd propeitg -  Limitation — Limitation  Act,  1877,  Schedule  II,  Article 
11. — Ilia  suit  brought  by  the  plaintiff  to  recover  possession  of  a 
dwelling  house  which  had  been  sold  at  an  auction  sale  in  execution  of  a 
inonev  decree  against  the  plaintiff's  brother  more  than  a  year  before 
the  institntiou  of  the  suit,  it  appeared  that  in  the  course  of  the 
execution  proceedings  th.e  plaintiff  had  intervened  and  applied  to 
have  theattiiuhmcnt  removed  on  the  ground  that  the  property  was  his 
and  not  of  his  bi  Other,  but  that  owing  to  dcf.iilt  of  prosecution  the 
plaintiff's  claim  wns  disallowed. 

lleZ/,  thnt  the  ovder  in  the  v^xecutlon  proceedings  dismissing  the 
plaintiff's  objections  to  the  attachment  on  account  of  default  of  pro'- 
gecution  was  not  a  judicial  investigation  under  Section  281  of  the 
Civil  Procedure  ('odt-,  and  that  t)ierefore  the  suit  was  not  barred  under 
Article  11  of  the  Liuzitation  Act. 


No. 
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LBirTATION  ACT,  l877-v'jntd. 

An  order  cannot  be  held  to  be  an  order  under  Section  281,  Civil 
Procedure  Code,  unless  it  is  passed  after  an  investigation  into  the  facts  of 
the  case  and  an  opinion  expressed  and  judgment  given  on  the  merits. 
Sajan  Ram  y.  RiM  RvTTAN     ...         ...         ...         ...         ...         ...         ...         gy 

Article  61. 

Ueimbursement  of  person,  paying  money  due  by  another — Suit  for 
mo'iey  piil — Contract  Ac^,  1872,  Sections  69,  70 — Starting  point  of 
limitation. — The  plaintiff  alleged  that  in  1890  he  was  in  the  service 
of  the  defendant  and  gave  a  promissory  note  to  K  to  secure  the 
repayment  ef  moneys  advanced  to  the  defendant.  In  1893  K  sued 
the  plaintiff  and  obtained  a  decree,  in  satisfaction  of  which  the 
plaintiff  execated  a  mortgage  of  his  property  in  favour  of  the  lender 
on  the  10th  November  1896.  In  1899,  within  three  years  of  the  date 
of  the  mortgage,  the  present  .suit  was  instituted  to  recover  the  money 
expx'essed  in  the  mortgage-deed.  The  suit  was  defended  On  the  ground 
that  it  was  barred  by  limitation. 

Held,  that  the  suit  was  not  barred  by  limitation,  and  was  governed 
by  Article  61  of  the  second  Schedule  to  the  Limitation  Act,  1&77,  the 
plaintiff's  cause  of  action  having  arisen  on  the  10th  November  1896 
when  the  alleged  transfer  for  the  benefit  of  the  defendant  was    effected. 

An  undertaking  to  pay  is  not  actual  payment  and  the  cause  of 
action  for  suits  contemplated  by  Sections  69  and  70  of  the  Contract 
Act  does  not  arise  until  the  money  or  its  equivalent  is  actually  paid. 
FrrZOBRALD  V.  McsA    ...  ...  ...  ...  qi 

...  ...  ,.,  iyx, 

Abticlb  64. 

•See /Section  19 gg 

Article  91. 

1.  Limitation  ~  Elinor — Suit  by  minor  on  attaining  majority  to  recover 
I  tnd  mortgaged  by  his  guardian  — Held,  that  the  limitation  applicable 
to  a  suit  by  a  minor  after  attaining  his  majority  for  the  recovery  of 
possession  of  immovable  property  mortgaged  during  his  minority  by  a 
de  facto  guardian  is  provided  for  by  Article  91  of  the   second   schedule 

to  the  Limitation  Act,  1877.     Moti  Singh  v.  Ghasita  Sixgh,  &c.  ...         23 

2.  And  Article  li:4:'-'0ift  of  qcquired  im,movable  property   to  one   son 

without  consent  of  the  other  sons — Suit  for  pomession  by   other   so7i^ Suit 

involving  cancellation  <f  document — Perioi    of   li'mitati.m   applicable. 

Although  in  suits  where  it  is  essential  to  set  aside  a  document  before 
any  other  relief  can  be  granted,  Article  91  of  the  Indian  Limitation  Act 
applies  even  if  cancellation  of  the  document  is  not  in  express  terms 
prayed  for,  yet  wliere  a  plaintiff  sued  for  possession  of  his  share  of 
the  immovable  acquired  property  left  by  his  father  on  the  ground  that 
the  gift  made  by  him  of  his  estate  under  which  the  defendant  claimed 
to  hold  was  invalid  under  the  special  custom  of  his  tribe  and  therefore 
not  binding  on  him. 

Held,  that  he  would  not  be  precluded  from  the  longer  period  of 
limitation  prescribed  by  Article  lii  for  the  i-ecovery  of  immovable 
property,  provided  he  could  show  that  the  document  which  he  neg- 
lected to  challenge  was  null  and  void  as  against  him. 
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LIMITATION  ACT,  IS^I—contd, 


No. 


A  document  dividing  immovable  property  in  specified  shares  between 
the  heirs  of  the  executant  which  was  intended  to  give  immediate  effect 
to  the  intentions  of  the  alienor  contained  therein  and  whereunder 
possession  was  actually  transferred  within  a  short  time  of  its  execution, 
held  to  be  a  deed  of  gift,  although  it  was  called  throughout  and  regis- 
tered by  the  executant  as  a  will.     Murad  Bakhsh  v.  Husain  Bakhsh  ...         74 

Article  119. 

Suit  by  adopted  son  to  contest  alienation  by  Hindu  widow — Possession 
of  widow  adverse  to  the  adopted  son — Suit  by  the  adopted  son  more  than 
six  years  after  interference  with  his  rights—  Suit  to  obtain  declaration  of 
the  validity  of  an  adoption. — In  1900  the  plaintiff,  who  claimed  to  have 
been  adopted  by  A.  in  1871,  sued  to  obtain  a  declaration  that  certain 
alienations  of  immovable  property  made  by  the  widow  of  his  adopted 
father  were  invalid  as  against  his  interests.  It  was  admitted  that  on 
A.'s  death, which  took  place  in  1879,  his  widow  had  contested  and  denied 
plaintiff's  rights  as  an  adopted  son  and  had  insistedfon  her  own  succes- 
sion and  that  she  had  ever  since  been  allowed  to  retain  undisturbed 
possession  of  the  property.  The  plaintiff's  contention  was  that  her 
possession  was  not  adverse,  as  it  was  the  reslut  of  a  family  arrangement 
by  which  his  possession  was  postponed  by  consent,  and  that  she  had 
admitted  the  plaintiff's  adoption  and  was  allowed  to  hold   as   a  widow 

for  life. 

Heldy  on  the  facts  that  the  plaintiff  has  failed  to  prove  an  arrange- 
ment by  which  his  alleged  adoption  was  recognized  by  the  widow,  and 
that  she  had  been  allowed  to  sncceed  to  her  husband's  estate  for  life. 
Moreover,  as  the  widow  had  no  title  to  succeed  as  such  in  the  presence 
of  the  plaintiff  holding  the  character  of  an  adopted  son  of  her  deceased 
husband,  her  possession  was  adverse  to  him  to  the  fullest  extent  of 
ownership,  which  having  continued  for  more  than  twelve  years,  the 
plaintiff  had  no  right  of  succession  to  the  property  belonging  to  her. 

Held,  also,  that  the  suit  was  barred  under  Article  119  of  the  Limita- 
tion Act,  as  it  involved  the  establishment  of  the  validity  of  plaintiff's 
adoption  as  the  basis  of  his  title,  the  period  of  limitation  having  com- 
menced to  run  from  1879,  the  date  when  his  rights  as  an  adopted  son 
were  interfered  with. 

Article  119  applies  to  every  suit  filed  for  whatever  pnipose  where  it 
is  necessary  for  the  plaintiff  to  prove  the  validity  of  an  adoption  and 
the  time  begins  to  run  from  the  date  when  the  rights  of  the  adopted 
sou  are  interfered  with.     Ram  Narain  u.  Maharaj  Narain         ...         ... 

Abticlb  120. 

1.  Beligious  institution — Suit  hy  person  interested  in  endoived property 
for  dispossession  of  an  assignee  of  the  last  man'igpr— Limitation. — In  1899 
plaintiff  brought  a  suit  as  a  worshipper  to  contest  an  alienation  made 
in  1889  by  the  last  manager  of  the  endowed  property  and  asked  for  the 
dispossession  of  the  assignee  in  favour  of  the  endowment,  held,  that 
the  limitation  applicable  to  such  suit  was  that  prescribed  by  Article  120 
of  the  second  Schedule  to  the  Limitation  Act,  aud  that  time  began  to 
ran  for  the  purposes  of  limitation  from  the  date  of  the  alienation. 
ASA  Ram  V.  Paras  Ram        


3 
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No. 
LIMITATION  ACT,  ib17-co7tcld. 

2.  And  Article  10  —  Pre -eviction — Oral  sale  of  joint  share  in  an 
undivided  holding — Physical  pcissession. — BelJ,  that  the  limitation 
applicable  to  a  suit  bioagbt  to  declare  a  right  of  pre-emption  in 
respect  of  a  sale  not  by  registered  instrument,  of  an  undivided  share 
in  a  joint  holding  which  does  not  admit  of  physical  possession  being 
taken,  is  six  years  under  Article  1*20,  Schedule  II   of   the    Limitation 

Act.     KisHEN  Chand  r.   Kefr   Sisgh,  14 

3.  Limitation — Suit  by  rtvtrsiouer  for  declaration — Defetidant's  title 
hosed  on  an  alleged  adoption — InvoUdity  of  adoption. — Held,  that  a  snit 
by  a  reversioner  for  a  declaratory  decree  where  the  defendant's  title  was 
based  on  an  adoption  the  fact >im  of  which  was  established  is  governed 
by  Article  120  of  the  second  Schedule  to  the  Limitation  Act,  and  such 
a  suit  cannot  be  excluded-from  the  operation  of  the  Article  merely  by 
reason  of  the  validity  of  the  adoption  being  called  in  question.  Pik 
Mlhammad  r.  Fauja ...  ..         ...         ...         35 

Article  144. 

See  Article  91  supra. 

Article  179. 

1.  Ejrecution  of  decree — Application  hy  decree-holder  to  be  put  in 
possession  of  thf  jiioperty  whicU  he  ^purchased  in  execution  of  his  decree — 
'''' Step-tn-aid"  of  execnlion. — Held,  that  an  application  by  a  decree- 
holder  to  be  put  in  possession  of  the  property  he  had  purchased  in 
execution  of  his  decree  is  a  "  step-in-aid  of  execution  "  of  that  decree 
within  the  meaning  of  Article  179  of  the  second  Schedule  of  the 
Limitation  Act.     Mcssamsjat  Lal  Devi  v.  Karim  Bakhsh  and  others  ...       18 

2.  Execution  of  decree — Application  }y  decree-holder  fi>r  transfer  of 
decree — Civil  Procedure  Codf,  1882,  Section  223 — Step-in-aid\of  execution. 
—  Held,  that  an  application  by  a  decree-holder  to  the  Court  passing 
the  decree  to  send  it  to  another  Court  for  execution  under  the  provision 
of  Section  223,  Civil  Procedure  Code,  is  a  step-in-aid  of  execution  within 
the  meaning  of  Article  179,  Schedule  If,  of  the  Limitation  Act.     Baldeo 

Das  AND  AKOTHER  r.  ChUSI  Lal'aND  AKOTHER  '  ...  ...  ...  ...  55 

LIMITATION  ACT,  I  OF  1900,  PUNJAB. 

See  Punjab  Limitation  Act,  1900  ...  ..  ...  ...         qq  p  ^^ 

M- 

MAHANT. 

Right  of  supporters  or  tcorthippers  rf  a  Religious  Inttitution  1o  remove  a 
niahavt  for  immorality. 

See  Peligiovt  Institution,  No.  2  ...  ...  ...  ...  ..^  53 

MARRIAGE. 

Suit  to  establish  rigkt  to  betrothil  and   mirrtage   of  minor Suit    hy 

colltterals  agninst  tJie  natunl  guardian — Guardian  and  ff'an/*  Act  1890. 

See  Minor,  No.  2  ., jq 
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MESNE  PROFITS. 

Suit  for,  accrued  bettceen  the  dote  of  decree  and  of  delivery  of  possession 
against  the  judgment-debtors  and  surety — Jurisdiction  of  Civil  or  Bevenue 
Court. 

See  Jurisdiction  of  Civil  or  Bevenue  Courts,  No.  6     ...  ...  ...         81 


MINOR. 


1.  Limitation — Minor — Suit  by  minor  on  attaining  majority  to 
recover  land  mortgaged  by  his  guardian— Limitation  Act,  Schedule  II, 
Article  91. 

See  Limitation  Act,  Article  91,  No.  1  ...          ...          ...         ...  ...         23 

2.  Minor — Suit  to  cstuhlish  right  to  betrothal  and  marriage  of  minor — 
Siiit  hy  collaterals  against  the  natural  guardian — (jwirdian  and  Wards 
Act.  1^90. — Held,  that  the  provisions  of  the  Guardian  and  Wards  Act, 
1890,  do  not  bar  a  suit  against  the  natural  or  appointed  guardian  for 
the  establishment  of  the  right  to  betroth  or  give  in  marriage  a  minor 
by  the  person  who  claims  that  right.  There  is  nothing  in  that  Act 
which  deprives  collaterals  of  their  rights  in  these  matters  under  Hindu 
Law,  and  the  Act  does  not  provide  that  these  rights  can  be  established 

only  by  proceedings  under  it.     Muspammat  Uttam  Devi  r.  Maya  Ram...         10 

3.  Minor — Sale  of  minor  s  property  ly  next  friend—  Validtiy  of  sale — 
Necessity — Sale  not  beneficial  to  minor^s  interest — Jlefund  of  purchase 
money  p'lid  to  minor  with  hnowledge  of  minority — Liability  of  minor  in 
equity — Contract  Act,  1872,  Sections  II,  65 — Specific  lltlief  Act,  1877, 
Sections  38,  41. —  Held,  that  a  sale  of  a  minor's  property  by  a  brother 
who  was  neither  a  guardian  legally  constituted  iioj'  a  natural  guardian 
under  the  minor's  personal  law  is  void  ab  initio  and  cannot  be  upheld 
except  on  the  ground  of  its  being  justified  by  the  necessities  of  the 
minor  or  of  his  estate  or  beneficial  to  his  interests. 

When  a  person  deals  with  a  minor  with  full  knowledge  of  his 
minority  he  is  not  entitled  to  claim  from  him  equity  when  compelled 
to  restore  matters  to  the  status  quo.  It  is  not  just  to  compel  a  person 
to  pay  any  money  in  respect  of  transaction  which  against  him  is  void. 
Indar  Singh  v.  Narindar  Singh       ...         ...         ...         ...         33 

4.  Minor — Mortgage\of  minors  property  hy  de  facto  guardian — 
Validity  of  mortgage — Necessity — Mortgage  beneficial  to  minor's  inttrtsts 
— Liability  of  minor  in  equity — Specific  Belief  Act,  1877,  Sections  38, 
41. — The  mother  and  de  facto  guardian  of  a  Muhammadan  minor 
mortgaged  the  property  of  her  minor  son  in  order  to  discharge  ordinary 
debts  incurred  mostly  by  his  father  for  the  support  of  the  family.  After 
attaining  majority  the  minor  filed  a  suit  to  avoid  the  mortgage  on  the 
ground  that  the  contract  being  void  ab  initio  he  was  entitled  to  be  put 
in  possession  without  recognising  the  defendant  at  all. 

Held,  that  although  the  plaintiii's^i mother  was  not  legally  autho- 
rised to  act  as  his  guardian,  the  money  advanced  must  be  taken  to  have 
been  borrowed  for  necessaries  and  the  alienation  beneficial  to  his 
interest,  and  that  therefore,;under  Sections  38  and  41  of  the  Specific 
Relief  Act,  a  Court  administering  equitable  principles  is  justified  in 
exercising  its  discretion  to  compel  the  plaintiff  to  leptore  matters 
to  the  status  quo,  which  should  not  have  been  interfered  with  by  the 
Appellate  Court  without  givitg  reasons.     Allah  Dad  r.  Budha        ,„         62^. 
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MORTGAGE. 


No 


I.  Mortgage  by  Hindu  ividoiv — Attachment  in  execution  of  decree 
obtained  on  the  mortgage — Claim  ly  collateral  to  attached  property — 
Order  passed  against  claimant — Suit  by  claimant  to  establish  his  title — 
Limitation. 

See  Limitation  Act,  1877,  Article  11  No.  I  ...         ...         ...  S2 

'2.  Mortgage  of  minor's  property  by  de  facto  guardian — Valid 'ty  of 
mortgage — Necessity^— Mortgage  beneficiul  to  minor  s  interest — Liability 
of  minor  in  equity — Specific  Relief  Act,  1877,  Sections  38,  41. 

See  Minor,  So.  4        ...         ...  ...         ...         ...         ...         ,.,  52 

3.  Mortgage — Conditional  sale — Effect  rj  Punjab  Alienotio7i  of  Land 
Act  tn  suits  for  possession  after  foreclosure  of  mortgoge. 

See  Punjth  Alienation  of  Land  Act,  1900,  Section  9  ,„         ...         38 

4.  Mortgage — Payment  of  mortgage  debt — Unregistered  receipt — 
E vtinction  of  mortgage — Oral  evidence. 

See  Registration  Act,  1877,  Section  17  .„          ,,,          „,          .,,         39 

5.  Mortgage— Mortgage  of  common  land — Redemption — Right  of  one 
of  several  joint  mortgagors  to  redeem  the  whole  estate. — Tbe  plaintiffs 
having  purchased  36  shares  out  of  a  total  of  180  shares  iti  the  common 
land  of  their  village,  which  had  been  previously  mortgaged  by  certain 
of  the  ahai-ers  to  the  defendants,  claimed  to  redeem  the  whole  of  the 
mortgaged  land  on  payment  of  the  whole  of  the  mortgage  money,  and 
joined  the  other  mortgagors  as  co-defendants  with  the  mortgagees. 
The  mortgagees  resisted  the  claim  on  the  ground  that  the  plaintiffs 
were  not  entitled  to  redeem  the  whole,  and  that  their  only  right  was  to 
redeem  a  share  equal  to  that  purchased  by  them. 

Held,  that  a  part  owner  of  the  equity  of  redemption  could  not  insist 
on  redeeming  his  own  share  only.  The  right  of  redemption  being  a  ricrht 
to  redeem  the  whole  property  mortgaged,  the  plaintiffs  were  entitled  to 
the  decree  :»sked  for  subject  to  the  equities  between  them  and  their 
co-owners.     Bahbam  Khan  r.  Saidal  Kuan         ...         ...         ...         ^^^  o 

6.  Mortgage— Merger — Effect  of  payment  of  prijr  mortgage  by  subse- 
qaent  incumbrancer  os  against  iuLcruudiale  charge — Presumption  tliat 
person  paying  off  a  mortgage  intends  to  keep  the  security  alive. — Where 
property  is  subject  to  a  succession  of  mortgages  and  the  owner  of  an 
ulterior  interest  paid  oft"  an  earlier  mortgage,  and  where  from  the 
circumstances  of  the  case  it  was  clear  that  at  the  time  of  advancing 
the  money  the  person  paying  off  the  prior  charge  intended  to  enjoy 
rights  of  the  prior  mortgage,  lithi,  that  he  was  entitled  to  priority 
in  regard  to  that  earlier  mortgage  as  against  all  the  intermediate 
charges  and  was  entitled  to  enjoy  all  the  rights  of  the  first  mortgagee 
until  payment  of  the  amount  paid  by  him  to  the  first  mortgagee. 
Radha  Ram  r.  Rala  Ram      ...  ^^         jq 

7.  Mortgage    by   cotiditional   sale —Suit  for  foreclosure — Validity   of 
:iolice  for  foreclosure — Regulation  XVII  of  \^QQ,  Section   8. — In    a   suit 
for   possession  of  immovablo   property  under  a  deed  of  eouditional  sale 
alleged  to  have  been  foreclosed  under   Regulation  XVH   of   J  806,    it 
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MORTGAGE— coMcid. 


No. 


appeared  that  the  notice  of  foreclosnre  which  had  beeu  served  on  the 
mortgagor  in  compliance  with  t"he  provisions  uf  Section  8  of  the 
Regulation  contained  a  clause  that  the  mortgagor  must  redeem  within 
one  year  from  the  date  of  the  notice. 

Held,  that  the  notice  was  defective  and  void.  The  notiticatiou 
referred  to  in  Section  8  of  the  Regulation  is  the  time  when  the  mort- 
gagor is  informed  that  he  has  a  year  to  redeem,  and  that  it  deos  not 
refer  to  the  date  of  the ^aryawa  which  orders  him  to  be  so  informed. 
GoKAL  Chanl' AND  OTHERS  V.  Muhammad  MuNiB  Khan       40 


MUHAMMADAN  LAW. 

Muhammadan  Law — Inheritance — "  Distant  kindred^'' — Uigld  of 
distant  relation  to  succeed  in  preference  to  stranger. — A  distant  relation, 
however  remote,  is,  by  Muhammadan  Law,  entitled  to  succeed  as  a 
"  distant  kindred  "  in  preference  to  a  stranger.  The  enumeration  of 
"  distant  kindred  "  given  in  the  text  books  on  Muhammadan  Law  is 
not  exhaustive  and  the  term  includes  all  relations  who  arc  related  to 
the  deceased  through  thera.     Umak  Din  v.  Muhammad  Bakhsh 27 

NECESSITY. 

Gift  to  Khanadaviad — llight  of ^donee  io  alienate  property  so  acquired 
without  necessity. 

See  Custom — Alienation,  No.  4  ...         ...         ...         ...         .,,         20 

NEPHEW. 

Qift  by  chxldlesi  'proprietor  to — 
Sec  Custom — Alienation,  Nos.  2,  11     ...         ...         ...         ...         ...  12,  92 

0. 

OCCUPANCY  RIGHTS. 

1.  Qift  of  occupancy  rights  by  childless  occupancy  tenant  to  nephew  in 
presence  of\brother.  -  ^ 

See  Custom — Alienation,  No.  2  ...          ...  ,,.         ,..  ...  12 

2.  Mortgage  of  occupancy  rights  by  way  of  conditional  sale— Effect  of 
Punjab  Alienation  of  Land  Act,  on  suitH  for  declaring  such  conditional 
sales  absolute— Duty  of  Cicil  Oourt  under  Section  9  (3)  of  the  Act. 

See  Punjab  Alienation  of  Land  Act,  1900,  Section '2      ,,,         ...         ...         1] 

P. 

PARTIES. 

1.  Review  by  some  only  of  several  defendants- -Power  of  Court  to 
reverse  decisions  as  regards  persons  not  parties  to  the  review,  Civil  Procedure 
Code,  1882,  Sections  5^4^,  623. 

See  Jurisdietion,  No,  4  ..  j.1 
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PARTIES— cowcZcf. 

2.  Joinder  of  parties — Partnership  debt  '-Representative  f-f  a  deceased 
partner. — Held,  that  the  representative  of  a  deceased  co-partner  is  a 
necessary  party  to  an  action  for  the  recovery  of  a  partnership  debt. 
KiSHOEE  Chaxd  )•.  ;MrssAMMAT  NiHAL  Devi  ...         ...         ...         ...  70 

PARTXERSHIP. 

Partnership  for  cultiraiion  of  land — Siiit  by    a  co-sharer  for   share   of 
profits — Punjab    Tenancy   Act,  1887    <-'--'•  n  77  (.3)    (fc) — Jurisdiction  of 
Civil  or  Revenue  Court. 

See  Jurisdiction  of  Civil  or  Revenue  GourtSf  No.  4    ...  ...  ...         80 

PAUPER- APPEAL. 

Limitation  Act,  1877,  Sections  4,5 — Application  for  leave  to  appeal  in 
forma  pauperis — H ejection  of  opplicuf/on — Extension  of  time  granted  for 
payment  of  Court-fees — Payment  <f  Qmit-fees  after  period  tf  limitation  — 
Sufficient  cause  for  not  filing  ajpeal  tcithin  timp. 

See  Limitati'jn  Act,  IS77 ,  Section  4  84 

PAYMENT. 

Payment  of  mortgage  debt — Unregistered  deed — Ex/inction  of  mort- 
gage— Oral  evidence. 

See  Registration  Act,  ISn,  Section  \1  .39 

PLAINT. 

1,  Civil  Procedure  Code,  1882,  Sections  53,  54 — Plaint  not  to  he 
rejected  by  reason  of  insuflcieut  verification — Procedure. — Held,  that  a 
plaint  should  not  be  rejected  on  a  mere  question  of  defect  of  verifica- 
tion. Where  the  verification  is  found  to  be  defective  the  Judge  is 
bound  to  return  the  plaint  for  amendment  and  has  no  power  to  reject 
it  until  default  had  been  made  in  amendinj^  it  within   the  time  allowed 

by  his  order.     Tulsi  Ram  and  others  v.  Munshi  Ram  and  others  ...         57 

2.  A  plaintiff  should  not  be  precluded  from  basing  his  claim  upon  a 
ground  which  though  not  referred  to  in  the  plaint  was  clearly  and  in 
express  terois  put  in  issue  at  the  very  commencement  of  the  suit. 
Muhammad  L^mar  c.  Kip.pal  Singh 78 

PLEADER. 

Pleader  and  client — Agreement  tcith  client  to  share  in  the  result  of 
litigation — Professional  misconduct  —  Legal  Practitioners  Act,  1 879,  Section 
13. —  A,  a  pleader  of  the  Chief  Court  of  the  Punjab,  entered  into  an 
agreement  with  his  client  to  conduct  certain  cases  for  him  as  pleader 
on  the  condition  of  receiving  a  share  in  the  result  of  litigation.  Held, 
that  such  conduct  on  the  p:\rt  of  the  pleader  in  the  discharge  of  his 
professional  duties  is  grossly  improper  within  the  meaning  of  Section 
18  of  the  Legal  Practitioners  Act,  and  such  as  renders  the  offender 
liable  to  grave  censure  and  disciplinary  action.  Ix  the  matter  of  a 
Pleadek  OF  THE  Chief  CouET  OF  THE  Pcnjab  ^.         ...        69 

POSSESSION. 

1.  Suit  by  minor  on  attaining  inajonty  to  recover  land  mortgaged  by 
his  guardian — Limitation, 

^^ee  Lirrtitation  Acty,ArticU  91  , ,        2 
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POSSESSION-concZcZ. 

2.  Suit  for  recovery  of  possefsion  from  landlord  claiming  rm  ground  of 
snccesf^ion  as  tenant — Tunjah  Tenaucy  Act,  ]S87,  Seeti07is  bO,  77  (3)  (g) — 
Jiirisdrdion  of  Civil  or  Be?!eJiiie  Court. 

See  Jnr/sdidion  of  Civil  or  Tievenne  Court,  No,  1 

3.  Suit  hy  landlord  for  po.<!se<i>:ion  of  a  n-airrmiJl — Pmpofp  siihserrit-vt 
to  ngricAilturt'. — Punjab  Tenancy  Act,  1887,  Section  4  (I). 

See  Jurisdiction  of  Oiril  or  Tin-pvtip  Covr/  No.  3 

4.  Suit  hy  adopted  son  to  contest  alienation  hy  Hindu  widow — Posse!>f>ii.n 
of  widow  adverse  to  the  adopted  f-on — Suit  ly  the  adopted  i<on  nv-re  than 
six  years  after  interference  with  his  rights. 

See  Limitation  Act,  1817,  Article  119... 

5.  PosiPfsinn — -Wrongful possession  over  the  estate  of  n  deceased  wpon 
pretended  claim — Summary  procedure  for  fh"  lightfnX  h^ir  to  obtain 
possession — Act  XIX  of  1841. — Held,  that  tlie  •})rnvisioTis  of  Art  XIX  of 
1841  being  intended  to  meet  specinl  circnmstances  only  sbonld  not  be 
pnt  in  motion  nntil  the  Judge  is  fully  satisfied  by  adequate  evidence  of 
the  existence  of  the  conditions  required  by  Section  3  of  that  Act,  i.e., 
that  the  peison  in  possession  has  no  lawful  title,  and  that  the  person 
applying  is  likely  to  be  materiHlly  prejudiced  if  left  to  the  ordinary 
remedy  of  a  i^egular  suit. 

The  procedure  for  a  summary  suit  under  Act  XIX  of  1S41  considered 
nnd  discussed.     Mussammat  Jaooji  and  othrbs  v.  Man  Mohan  Nath 

6.  Possessio7i — Ejecfni'^nt — S^iit  for  pons' ssion  hy  pprson  di<(fossefsed 
against  ove  havin.)  better  titip  than  himself — Tith  of  poufpsninn  —  Bnnhn  of 
proof —Specific  Relief  Act,  1877,  Sediov  9. — Possession  on  the  strength 
of  which  a  suit  can  be  brought  for  recovery  of  immovable  property  after 
disposses'^ion  by  the  defendant  where  the  suit  is  not  of  the  nature 
contemplated  in  Section  9  of  the  Specific  FJelief  Act  must  be  of  proprietary 
character  and  of  long  standing.  Therefore  a  dispossessed  plaintiff  who 
was  not  the  real  owner  of  the  disputed  property  but  a  mere  temporary 
squatter  and  was  dispossessed  under  colour  of  title  by  the  defendant 
in  whose  favour  the  property  was  mutated  by  the  Revenue  authorities 
cannot  succeed  f^imply  on  the  strength  of  such  previous  possession,  but 
must  prove  a  title  in  himselt  to  justify  a  decree  for  recovery  of  posses- 
sion.     TuLLA  and  ANOTHFR  ?'.  GOPI  AND  another       ...  ...  

PRE-EMPTION. 

1,  Pre-emption  — Oral  sale  of  joint  share  m  an  undivided  holding — 
Physical  possession — Limitation. 

See  Limita/hnlAcf,  Article  120  

2.^^ Pre-emption—  Rival  chiimants — Each  claimant  made  defendant  in 
the  other  suit  —  Sttits  tried  together  but  decided  by  separate  decrees-^ 
Decree  allowing  pre-emption  in  one  case  only  on  condition  of  default  by 
other  pre-einptoT — Finality  of  decree  in  superior  pre-emptor's  suit—Appeal 
by  inferior  pre-emptoT  in  his  own  smf— Res  judicata. 

SeeJJJa*  Judicata  ...         .„         ,„         .„ ,., 
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PRE-EMPTION-cow^i. 


No. 


3.  Pre-emption— Fr and vleni  ecnceolment  of  sale — Limitation  Ac/, 
1877,  Section  IS— Burden  r-fpravifig  token  fraud  finf  fecome  knotcn  to  the 
plaintiff, — Where  an  original  trarsaction  is  tainted  by  frand  it  lies  on 
the  party  against  whom  frand  is  fonnd  to  prove  that  the  want  of 
knowledge  was  not  cansed  by  frand  or  that  the  plaintiff  had  a  clear 
nnd  definite  knowledge  of  the  frand  for  more  than  the  period  of  limita 

rion  allowed.     Goedhan  Das  v.  Aumap       ...          34 

4.  Preemption — Sale  by  one  foraddadJcar  of  his  rights  to  yropriffor 
— Suit  by  other  taraddndkar — Wajib-ul-arz — Cusit.m — Alanza  Haveli 
Duaii,  Jhang  BiArlrf.  —  A  person  liolding  as  Inmddr.dlar  certain  land 
in  the  .Ihang  tahsil  ?old  his  rights  to  one  of  the  proprietors  in  the  joint 
holding.  The  plantiff,  a  taraddadkar  with  the  same  rights  as  the 
vendor,  sned  the  vendee  for  pre-emption  on  the  grcnnd  that,  as  tarad- 
dadkar, he  had  a  right  to  the  pre-emption  of  firiddad'ciri  land  pre- 
ferential to  that  of  the  vendee. 

flel'i,  that  as  the  tariidankari  tenni'e  in  question  conferrad  on  the 
tnradaddkar  fall  proprietary  rigtit  to  half  of  the  land  with  half  share 
in  the  well  jointly  with  the  original  proprietors,  the  plantiff's  title  was 
that  of  a  co-shaier  in  joint  holding  with  vendor  and  vendee,  and  that 
the  burden  of  proving  a  special  cnstom  conferring  on  the  plaintiff  a 
superior  right  was  on  him. 

Held  further,  that  this  burden  had  not  been  discharged.  Ga^tia  Ram 
■i\  Wartam      10 

5.  rre-emplion — Sale  cf  adna  rights  tri  adna  propriptor — .S'?m7  hy  ala 
maliko//7iP  Khntn  —  Sujptior  right — h'nnjah  Latcs  Act,  1872,  Sprti'-.n  12, 
daxae  (a).  — In  a  suit  for  pre-emption  of  certain  land  sitnated  in  mnvz-i 
Kliatjir,  Peshawar  District,  plaintiff  claimed  the  ri.^ht  of  pre-emption 
on  thf  gronnd  that  he  being  an  nli  malilc  of  the  land  sold  was  a 
po-sharer  with  the  vendor,  and  rhat  therefore  he  had  a  preferential 
right  under  clause  (o)  of  Section  12  of  the  Punjab  Laws  Act,  as 
compared  with  that  of  the  vendee.  The  vendor,  vendee,  and  plaintiff 
being  all  adtia  moliks  in  the  kandi  where  the  land  sold  is  situated. 

Held,  that  the  plantiff s  as  nla  malk  had  no  superior  right  of 
pre-emption  in  the  property  sold.  He  as  ala  malik  was  entitled  only 
to  a  fixed  percentage  on  the  revenue  and  as  such  had  no  concern  in 
the  internal  economy  of  the  adna  kmii,  and  was  therefore  not  a 
co-sharer  with  the  adna  maliks  within  the  meaning  of  Punjab  fjaws 
Act,  Section  12,  clause  (o).     Abdul  Kab  Khan  v.  Fazal  Mohomed       ...         64 

6.  Custom — Pre'emption — Mortgage  hy  iray  of  conditional  sale — 
Colourable  transaction  to  evade  pre-emption — Adrnis-nbiliiy  of  evidence 
to  prove  the  real  nature  of  the  tran^acdon—  Onns  oi  proif — Punjab  Latcs 
Jc^,  1872,  Ser//'n  9- -Wajib-ul-arz,  ^f-ct  of  miry  in,  especially  u'hen 
inconsistent  icith  that  of  the  subsequent  WajihriX-nrz—Eviderice  of  cus- 
tom— In  a  suit  for  pre-emption  based  on  the  allegation  that  an 
ostensible  deed  of  mortgage  is  in  reality  a  deed  of  sale,  it  is  open  to  the 
pre-emptor  to  show  by  evidence  that  the  trne  natui-e  of  the  document 
is  other  thin  wW.it  it  purparts  to  be,  and  for  this  purpose  the  evidence 
of  the  m  )vt^i_^3-  U  lolaviut  and  admisaible  as  regards  plaiatiffs'    case, 
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PRE-EMPTION— cowcZ(?. 


No. 


but  this  admission  is  not  necessarily  entitled  to  much  weight,  inasmuch 
as  it  is  a  mere  gratuitous  statement  ^hich  would  not  in  any  way  efPect 
the  mortagagor's  future  interest. 

As  regards  the  transaction  in  dispute,  held  that  neither  the  terms 
of  the  mortgage  deed  itself  nor  the  other  circumstances  referred  to  by 
plaintiffs  in  support  of  their  contention  were  such  as  to  justify  the 
Court  in  arriving  at  a  finding  that  the  deed  was  not  in  truth  what  it 
purported  to  be. 

As  the  right  of  pre-emption  in  respect  of  mortgages  could  not  be 
presumed  to  exist  under  Section  9  of  the  Punjab  Laws  Act,  1872,  the 
burden  of  proving  its  existence  rests  in  the  tirst  instance  on  the  person 
alleging  such  custom. 

The  rule  that  an  entry  in  a  Wajih-ul-arz  is  prima  facie  proof  of  the 
existence  ol"  an  alleged  custom  is  to  be  modified  where  such  entry  is 
inconsistent  with  an  entry  of  the  Wojih-nJ.nrz  of  a  later  settlement, 
more  especially  when  the  earlier  entry  itself  states  that  there  had 
never  been  any  instances  up  to  that  date  in  the  village,  and  the  latter 
entry  is  in  accord  with  the  customs  generally  prevalent  in  the 
Province. 

Held  on  the  merits,  that  no  custom  was  shown  to  exist  in  the  village 
of  Manawala  in  the  Gujranwala  District  recognizing  a  right  of  pre- 
mortgage.     Muhammad  IJmar  v.  Kirpal  Singh      ...         ...         ...         ...         7f 

7.  Pre-emptio7i  —  Sale  of  share  of  joint  estate—  Vendor,  purchaser,  and 
pre-emptor  all  three  being  co-sharers  in  the  joint  estate —  Vendor's  election 
where  parties  lire  equally  entitled,  —  Punj.h  Laws  Act,  1872,  Section  12 
{(}). — Held,  by  the  Full  Bench  that  under  clause  {a)  of  Section  12  of 
the  Punjab  Laws  Act,  1872,  the  co-sharers  in  joint  undivided  immov- 
able property  have  not  a  joint  right  of  pre-emption  but  only  a  several 
right  and  that  the  penultimate  clause  of  that  section  applies  to  cases 
falling  under  clause  (-))  and  empowers  the  vendor  to  elect  to  sell  to  any 
one  of  the  several  co-sharers.     Ahmad  r.  Ghdlam  Muhammad       ...         94  F.B 

PRESUMPTION.    - 

That  person  paying  off  a  mortgage  intends  to  keep  the  security  alive. 
See  MoTtgnge,  No.  6      ...         ...         ...         3( 

PRIVY  COUNCIL. 

Appeal  to — 

See  Appeal  to  Privy  Council. 
PROSTITUTE. 

Suit  for  rent  of  house  let  fa— 

See  Landlord  and  Tenant^  No.  2  ...         ...         ...         ...         ...         Ql 

PUBLIC  COMPANY. 

Public  Company— ^Dividends — Liability  to  pay  dividends  declared  by  a 
Company — Bight  of  the  son  of  a  deceased  shareholder  to  sue— Cause  of 
action,- 

&99  G»US6  of  Action,  No,  &      .„       m       m       ^       •••       •*<       1* 


I 
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PUNJAB  ALIENATION  OF  LAND  ACT,  1900. 
Section  2  (3). 


No. 


And  Section  9  (3) — Occupancy  right— Mortgage  of  occupancy  rights  by 
way  of  conditional  sale — Effect  of  Punjab  Alienation  of  Land  Act,  on  stiits 
for  declaring  such  conditional  sales  absolute — Duty  of  Civil  Court  under 
Section  9  (o)  of  the  Act^Pdnjib  Alienation  of  Land  Act,  1900,  Sections 
2  (3),  anri  9— fleZfZ,  that  the  Punjab  Alienation  of  Land  Act,  1900, 
applies  to  6a ifeWifof  any  transactions  regarding  occapancy  rio-hts.  The 
word  "  land  "  as  defined  iu  Section  2  (3)  of  the  Act  includes  occupancy  ri- 
ghts in  land  and  therefore  in  suits  for  declaring  conditional  sales  of  such 
right  absolute  brought  after  that  Act  came  into  force,  the  Civil  Courts 
are  bound  to  refer  such  cases  to  the  Deputy  Commissioner  under  the 
orovisious  of  sub-section  3  of  Section  9  of  the  Punjab  Alienation  of 
li and  Act.     Gahna  y.  SoHAN  Lal  and  anoi'Hlc        ...  ...         ...          ,..  \\ 

bccriON  9. 

Mortyaijt—  t'uiuiitional  aale — Effect  of  Punjab  Alienation  of  Land  Act, 
•<ii  suits  for  possession  after  foreclosure  of  viortyage. — Held,  that  Section  9 
of  the  Punjab  Alienation  of  h-Mid  Act  does  not  apply  to  a  suit  for 
possession  after  foreclosure  of  a  mortgage  by  conditional  sale  where  the 
year  of  gi'ace  allowed  for  i-edemption  under  Regulation  XVII  of  1806 
has  expired  before  that  Act  came  into  forqe.     Ram  Nath  c.  Keeori  Mal        38 

PUNJAB  COURTS  ACT,  1884;. 
Section  43  (I)  (6). 

Ptriod  of  Limitation  for  an  appeal  under  Section  o88  f  17)  of  the  Code 
if  Civil  Procedure. 

See  dppeal,'i^o.  S  83 

Sbction  70  (1)  (6). 

1.  The  value  of  a  suit  governed  by  Rule  IV    framed    by    the   Chief 
Court  under  Section  9  of  the  Suits  Valuation  Act,  VII  of  1887,  for  the         • 
purposes  of  Seetion  70  (I)  (6),  proviso   (ii)  of  the  Punjab  Courts    Act, 

is  the  value  assessed  by  the  plaintiff   under   clause  ((5)    of    that    Rule. 
Najm-ud- DIN  y.  Municipal  CoMMHTEB,  Delhi  ...         ...         ...         ...  (3 

2.  Appiicability  of,  to  proceedings  unler  t/ie  Succ^.-stun  Conificate  Act. 
— Held,  that  clause  (6)  of  Section  70  of  the  Punjab  Courts  Act  does 
not  apply  to  proceediugs  under  the  Succession  Certificate  Act.  It  is 
i.ot  co-extcnsivc  with  clause  (a)  of  that  section,  but  treats  of  a  different 
class  of  cases.    Kishobk  Chanu  c.  Mussammat  Nihal  Devi       70 

PUNJAB  LAWS  ACT,  1872. 
Section  9. 

See  Pre-emption,  No.  h        ...         ...         ...         ...         ...         ...  73 

Section  12  (a). 
■  ^  ,.  See  Pre-empften,  2v>rf.  0.  7....         ...  ...  ...         ...  ...       64,94 
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No. 
PUNJAB  LIMITATION  ACT,  I  OF  1900. 

Puujah  Liuiilation  Ad,  I  of  1900— A2>plication  of,  to  ritfhts  acquired 
before  (he  Act  cime  Into  force — Retrospective  enactment. — Held,  that  the 
Punjab  Limitation  4ct,  I  of  1900,  does  uot  affect  auy  prescriptive 
right  or  title  which  had  accrued  or  been  acquired  before  that  Act 
came  into  operation.     Sahiij  Dau  r.  Uahmat       ...          ...  ..  ...90  F.B. 

PUNJAB  TENANCY  ACT,  1887. 
Sechon  4(1). 

Sec  Jitrl!idictio)t  of  Gioil  or  Ueveuue  Court,  No.  '3  ...         ...  77 

Section  50. 

And  Section  77  (3)  (<;) — Jurisdiction  of  Givil  or  lieeenue  Coud — 
Suit  for  recovenj  of  possession  from  landlord  claiming  on  ground  of  succes- 
sion as  tenant. 

^cQ  Jurisdiction  uf  Givil  Of  Revenue  Gourt,  No.   I      ...  ...  ...  43 

Section  11  (8)  {g). 

Sqk:  Jurisdictioii  of  Gioil  or  Revenue  Court,  No.  {      ...  ...         ...         43 

Section  77  (3)  (k). 

See  Juriadictioi  of  Givil  or  Revenue  Court,  Nos.  4<  &  o         ...  ...  80,  81 

Section  99. 

See  Jurisdiction  of  Gi.vd'ijr  Revenue  Courts,  No.  2    ...  ...  ...  63 

R. 

RKGISTRATION  ACT,  1877. 

Section  17. 

Mortgage — Fugrneut  of  mortgage  debt — Unregistered  receipt  —Extinction 
of  mortgage  — Oral  evidence — Registration  Act,  1877,  Section  17. — Held, 
that  a  receipt  purporting  to  extinguish  the  right  and  interest  of  a 
mortgagee  in  the  mortgaged  property  comes  within  the  provisions  of 
Section  17  of  the  Registration  Act,  aud  is  not  admissible  in  evidence 
without  registration,  but  oral  evidence  is  admissible  in  proof  of  the 
•   .         payment  of  the  sum  expressed  in  the  receipt.     Amir  v.  Uiala  Mal       ...         39 

Section  77. 

Registration — Suit  to  enforce  registration  </'  a  document — Execution  ad- 
itiltted  but  fraud  aicd  misrepresentation  pleaded — tower  of  Court  to  inquire 
the  validity  of  such  document — Registration  Act,  1877,  Section  77. — In  a 
suit  under  Section  77  of  the  Registration  Act,  the  Civil  Court  should 
eniiuire  into  nothing  more  than  whether  the  ostensible  executant  signed 
and  delivered  to  the  other  party  the  document  which  he  produces  for 
rogistratiou,  and  in  cases  where  it  is  shown  that  he  signed  and  delivered 
the  document  to  the  person  claiming  under  it,  the  Courts  should  direct 
its  registration  without  entering  into  the  question  of  its  validity. 
Nawab  u,  AujAN  Das  ... 

REGULATION  XVll  OF  1806. 
Section  8. 

Validity  of  notice  for  foreclotur* — 
See  Mortgaget  No.  1      „,        49 
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No. 
REGULATION  II  OF  1900. 

Jurisdidian — Jurisdiction  of  Hasara  Givil  Courts  over  Upper  Tauau?al 
tract — Effect  of  Regulation  II  of  1900  on  suits  peniing  at  the  time  the 
Regulation  came  into  force. — Held,  by  the  Full  Beuch — 

(i)  That  the  Civil  Conrts  of  the  Hazara  District  had  jurisdiction 
over  the  Upper  Tanawal  tract  prior  to  the  enactment  of 
Kegulation  II  of  1900. 

(ii)  That  Regulation  U  of  1900  has  uo  application  to  a  suit  pending 
in  the  Civil  Courts  before  it  came  into  force.  Samcxdab  Khan 
V.  Atta  Muhammap  ...         73 

RELIGIOUS  INSTITUTION. 

1.  Heligious  Institution— Suit  by  person  interested  in  endowed  property 
pr  dispostessfon  of  an  assignee  of  the  last  manager — Limitation. 

See  Limitation  Ad,  1877,  Article  120,  No.  1  ...          ...  ...  '9 

2.  Religious  Institution — Mahant— Right  of  nq^poriers  or  tcorshi2yptrs 
tu  remove  a  mahant  for  immorality. — In  a  Suit  by  a  person  claimino-  as 
the  lawful  mahant  of  a  f?«?/M  for  recovery  of  possession  thet-eof  and  of 
the  lands  attached  thereto,  where  it  appeared  that  the  plaiiuifF  enticed 
away  u  jouug  widow  from  the  village  and  had  goue  off  with  such 
property  belonging  to  the  dera  as  he  was  able  to  seize,  and  deserted 
the  dera  which  had  been  entirely  supported  by  the  villHgers,  and  in 
the  arragements  for  which  they  had  always  taken  a  predominant  part, 
and  had  after  the  plaintiff's  deseiiion  installed  another  mahant  in  his 
place*  and  to  which  appointment  the  bhek  had  taken  no  exception, 
either  as  to  the  rejection  of  plaintiff  or  as  to  the  appointment  of  the 
substitute  in  his  place. 

Held,  that  the  plaintiff's  conduct  being  unworthy  of  his  office,  the 
worshippers  of  the  dera  were  fully  justified  in  removing  and  competent 
to  remove  him  and  to  appoint  his   successor.     Asa  Ram  v.   Haki  Sikgu 

AND  OTHEBS       


REMAND. 


00 


Civil  Procedure  Code,  1882,  Sections  562,  666—Comptiency  of  Chief 
Court  to  remand  case  on  grounds  other  than  specified  in  Sections  562  and 
066  of  tJifi  Code  of  Civil  Pncedure.—  Held,  that  it  is  competent  for  the 
Chief  Court  to  remand  a  case  to  rectify  errors,  omissions  and  defects 
which  unless  so  rectified  would  result  in  serious  u)iscarria<'e  or  failure 
of  justice  on  grounds  other  than  provided  for  in  Sectious''o62  and  566 
of  the  Code  of  Civil  Procedure.     Shek  Kuan  v.  Bahadur  Shah  91 

RENT,  SUIT  FOR. 

[.  Landlord  and  tenant — Notice  to  quit  or  to  2)ay   higher  rate  of  rent 

Tcn,r,^'    / ,,',// ;;        rafter  tenancy— Landlord's  right  to  demand  tnhanced 

See  Landlord  and  Tenant.  No.  1  .  :: 

.  "■  •••  •••  lit  o 

2       Suit  for  rent  of  house  hi  to  prostitute. 
J     *  -  See  Landlord  and  Tenant.  No.  2  .,.  z-> 
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REPRESENTATIVE  OF  DECEASED  PERSON. 

Right  to  obtain  a  succession  certificate  for  collection  of  part  of  a  debt. 
See  Oertificate  of  Administratio7i 

BBS  JUDICATA. 

1.  Compromise  of  suit — Suhsequcut  suit  to  enforce  promise  on  strength 
of  which  original  cliam  was  foregoue—'Res  judicata — Civil  Procedure 
Code,  1882,  Sections  13,  373. — In  1901  plaintiff  sued  for  settlement  of 
accounts.  The  case  was  referred  to  arbitration.  The  arbitrator, 
having  induced  the  parties  to  enter  into  a  compromise  to  the  effect 
that  they  had  settled  all  the  accounts  and  had  no  further  dispute, 
forwarded  the  same  to  the  Court  together  with  a  petition  asking  that 
the  suit  should  be  consigned  to  the  record  room.  The  parties 
acknowledged  the  terms  of  the  compromise  before  the  Court,  whereupon 
the  suit  was  dismissed. 

Subsequently  the  plaintiff  brought  a  second  suit  against  the  same 
defendant,  which  was  in  substance  to  the  same  purport  and  for  the 
same  relief  with  the  addition  of  a  statement  to  the  effect  that  the 
defendant  had  in  the  presence  of  the  arbitrator  promised  to  explain 
the  accounts  to  him  and  to  pay  whatever  sum  was  found  due,  thereon, 
provided  that  a  compromise  was  first  filed  in  the  case  then  pending  ; 
that,  although  relying  on  that  promise,  compromise  had  been  filed  in 
Court,  the  defendant  had  not  yet  rendered  the  accounts  as  agreed. 

The  defendant  denied  the  promise  on  which  the  suit  was  brought 
and  pleaded  the  bar  of  res  judicata  and  estoppel  by  the  compromise. 

Eel'ly  (1)  that  although  a  consent  decree  based  on  a  compromise  is 
final  and  operates  as  res  judicata  in  regard  to  matters  disposed  of 
thereby,  yet  as  the  present  suit  was  one  based  on  an  alleged  agreement 
made  at  the  time  the  compromise  was  arrived  at  and  on  an  express 
understanding  that  plaintiff  was  to  enter  full  satisfaction  of  his  claim 
and  to  keep  it  outside  the  Court,  and  its  breach,  which  did  not  exist 
before  the  former  suit  was  brought  and  could  not  have  couse(|ucnlty 
been  set  up  or  denied  or  be  directly  and  substantially  in  issue,  the 
causes  of  action  involved  in  the  two  cases  were  quite  different,  and  the 
present  suit  therefore  was  not  barred  by  the  rule  of  res  judicata,  and 
(2)  that  the  provisions  of  Section  373,  Civil  Procedure  Code,  have  no 
application  to  it. 

Held,  also,  that  the  statement  of  the  plaintiff"  in  the  previous  suit 
that  accounts    had    been    fully    understood   could   create  no  estoppel 


against  him,  as  the  defendant  was    not    led   to   do    anything   thereby 
which  he  would  not  have  done  otherwise.     Thakak  Das  v.  Jaswant  Rai 

2.  Pre-emption — Rival  claimants— Each  claimant  made  defendant 
in  the  other  suit — Suits  tried  together  bid  decided  by  separate  decrees — 
Decree  allowing  pre-emption  in  one  case  only  on  condition  of  default  by 
other  pre- em-ptor — Finality  of  dec  tee  in  superior  pre-emptor's  sttit — Appeal 
by  inferior  pre-emptor  in  his  oitn  suit — Res  judicata. — 'T'  instituted 
two  suits  for  pre-emption  with  respect  to  two  sales  of  land.  Four 
days  after,  one  'G'  instituted  two  similar  suits  on  the  same  sales. 
Eventually  each   pre-emptor   was   made   a   defendant   in  the  other's 
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No, 


BES  JUBIGATA-condd. 

suit.  The  Court  framed  similar  issues  and  heard  one  set  of  witnesses 
iu  all  four  eases  and  disposed  of  all  the  cases  by  one  judgment.  'T* 
was  held  to  have  a  preferential  right  to  'G'  and  similar  decrees  were 
drawn  up  in  all  the  cases,  by  which  'T'  was  directed  to  pay  the  price 
within  a  certain  time,  and  on  his  default  'G'  wss  to  get  the  property 
on  payment  of  the  prices  within  another  fixed  time,*  'G'  appealed  only 
in  the  two  cases  in  which  he  was  plaintiff. 

Hehi,  that  the  omission  to  appeal  against  the  decree  of  the  rival 
claimant  was  a  fatal  defect,  which  having  become  final  and  binding 
operated  as  rts  judicata  between  the  two  pre-emptors.     Gfbmukh  Singh 

.   HaRI  ChAND  AND  OTHKBS    ...  ...  ...  ...  ..  S 

3.  Res  judicata — Civil  Procedure  Code,  1882,  Seef'i.n  18 — Decree 
I./  suit  nf  small  cause  n  iture  —  Subsfqnenf  suit  for  establishment  of  title — 
Compttency  of  Court  to  try  such  subsequent  suit. — Held,  that  an  in- 
cidental decision  on  a  question  of  title  given  in  a  suit  for  rent  does 
not  operate  as  res  judicata  in  a  subsequent  suit  brought  for  the  purpose 
of  establishing  a  title  to  the  property  itself,  when  the  Court  which 
had  given  the  incidental  decision  had  no  jurisdiction  to  try  the  sabse- 
quent  suit.     Jiwan  Das  7".  Umar      ...  ...  ...          ...          ...  ...         54 

REVERSIONER. 

1.  Moitgige  by  Hindu  tcidow — Attachment  in  execution  of  decree 
obtained  on  the  mortuage — Chiim  by  reversioner  to  attached  property  — 
Ordi'r  passed  ngainst  claimant — Suit  by  cliimant  to  establish  his  title  — 
Limitation— Civil  Procedure  Code,  1882,  S-ctions  278,  283. 

See  Limttation  Act,  1877,  Article  \1,  No.  I 32 

2.  Svit  by  reversioner  for  declarnfinn — Defendants^  title  based  on  an 
alleged  adoption—  Lim itation. 

See  Limitation  Ad,  1877,  Article  120,  Sn.  3  ...        , 35 

3.  Gift  by  fjoidtw  with  the  consent  of  the  retemoners— Locus  standi  of 
the  sons  of  the  consenting  reversioner  to  oontest  such  alienation — Burden 
of  proof. 

See  Custom,  Alienation,  No.     ...          ...  ...  ...          ...         ...         59 

REVIEW  OF  JUDGMENT. 

1.  Bevitw  by  some  only  of  several  defendants — Potter  of  Court  to 
rtverse  decision  as  regards  persons  nnf  parties  to  the  revieic — Civil  proced- 
ure rode,  18S2,  Sections  544,  623. 

See  Juvisdictivn,  No.  4  ...         ...          ,;.          ...          ...  ...  47 

2.  Revieic  of  judgment — Jurisdiction  of  Divisional  Judge  to  revietv  his 
judgment  after  it  has  been  tipheld  on  appeal  by  the  Chief  Court — Civil 
Procedure  Code,  1882,  Section  623. — A  subordinate  Court  is  competent 
to  review  his  judgment  on  an  application  put  in  before  an  appeal  has 
been  preferred  against  his  decree  and  is  not  prevented  from  proceeding 
upon  it  by  the  subseqnetit  pre.'^ntation  of  an  appeal,  but  he  cannot 
entertain  or  deal  with  any  sach  petition  after  an  appeal  in  the  case 
has  been  decided  by  a  superior  Court  although  it  might  have  been 
put  in  proper  time  and  is  still  pending  in  his    [Jourt.    Jaoan    KaTh  ». 

Devi  Das       « ^        25 
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REVISION. 


1.  Applicability  of  clause  (b)  of  Section  70  to  j)>'(^>o  ceding  a  under  the 
Successoin  Certificate  Act,  1889. 

See  Punjab  Courts  Act,  I88i,  Section 'JO  (b) 70 

2.  Revision— 'Error  of  law — Chief  Court's  potvers  of  revision — 
Discretion— SmaU  Cause  Cou>t  Act,  1887,  Section  25.— Section  25  of  the 
Proviucial  Small  Cause  Court  Act  is  not  intended  to  allow  appeflls  on 
points  of  law.  Under  the  discretionary  powers  given  by  that  section 
the  Chief  Court  will  not  interfere  except  where  a  clear  case  of 
substantial  injustice  resulting  from  a  material  jnis-npplication  or 
mis-apprehension  of  the  law  has  been  made  out. 

The  subject  of  revision  under  Section  25,  Smnll  Cause  Courts  Aot, 
considered  and  compared  with  Section  622,  Civil  Procedure  Code,  by 
Chattel ji  J.     Savad  Mir  Shah  ?>.  Atak  Singh      66 


SERVICE  OF  SUMMONS. 

See  Stimmons. 

SISTER. 

Succeeds  in  preference  to  village  community. 

See  Custom — Inheritance,  No.  1.  ...  ...          ...  ...  ...         28 

SISTER'S  SON. 

Of  adoption  of. 

See  Custom — Adoption  ...  ...  ...  ...          ...  ...  ...  29,86 

SMALL  CAU6'E  COURT  AOT,  1887. 

Section  25. 

See  EevisioHf  Civil  Casss,  No.  2  ...         ...         ...        66 

Article  15. 

Stdt  for  damages  after  avoiding  sale  on  the  ground  of  fraud — Suit 
cognizable  by  Court  of  Small  Causes. 

See  Jurisdiction  of  Small  Cause  Court  ...  ...  ...  ...         49 

SPECIFic  RELIEF  ACT,  1877. 

Section  9. 

See  Possession,  No.  6    ...         ...         ...         ...         51 

Section  38. 

1.  And  Section  4:1 — Sale  of  minor's  property  by  next  friend —  Valilidity 
of  sal>- — N<-Cpssity — Sale  not  beneficial  io  minor's  inteiest — Hefund  of 
purchasu  money  paid  to  mintr  with  knouledge  of  mivorify — Liability  of 
minor  in  equity —Contract  Act,  Sections  11,  65. 

See  Minor  ...         ...  ..         ...         ...         ...         
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SPECIFIC  RELIEF  ACT,  )877— concW. 

2.  MortQagc.  of  minors  property  by  de  facto  gna'dian — Ynlidify  of 
mortgage—  Necessity — Mortgage  beneficial  to  minor's  infer  est -^Liability 
of  mxnor  in  equity. 

See  Minor  ...  ...  ...  ...  ...  ...  ,»»  «.•         53 

STAMP  ACT,  1899. 

Schedule  I,  Articlk  I. 

Plaintiff  sued  upon  a  statement  of  account  in  his  account  book  alleged 
to  have  been  signed  by  the  defendant  which  was  to  the  following 
effect:  — 

'•  Lekha  Ganpat  Nanda  Vincala  da  Sombat  1957  Mitti  Katak  23 
'•  Rs.  51-14-0  baqi  adhe  Rs.  51-14-0  hnthi  Ganpat  di  Nanda  di  mntcarikhi 
"  -^3  Katik  1957  mabligh  Hs.  51-14-0  ri(barti  Ibrahim." 

This  entry  bore  an  anna  stamp. 

Eeld,  that  the  above  entry  contained  no  promise  to  pay  nor  wa«  it  a 
new  contract  in  substitution  of  the  original  cause  of  action  between  the 
pai'ties,  bat  was  a  more  acknowledgment  of  liability  of  the  debt  then 
alleged  to  exist  and  was  rightly  stamped  with  a  one  anna  stamp. 
Ganpat  r  Do WLAT  Ram         ...         ...         ...         68 

STAY  OF  EXECUTION. 

Pending  suit  beticeen  decree-holder  and  Judgment-debtor — 

See  Civil  Procedure  Code,  Sfiction  243  ...          ...          .,,         ...         41 

SUCCESSION  CERTIFICATE  ACT,  1889. 

Applicability  of  rlause  (b)  of  Section  70  of  the  Punjab  Courts  Act,  1884, 
f'>  proceedings  under  the  Sueression  Grrtificate  Act. 

See  Punjab  Courts  Act,  1884,  Sectim  70  (6) 70 

Section  4. 

Certificate  for  colUction  of  part  of  a  debt. 

Sec  Certificate  of  Administration         ...  ...  ...  „,  ...  70 

SUIT,  DISMISSAL  OF— 

For  default  in  appearance. 
See  Civil  Procedure  Code,  \Sfi2,  Section  9S 37 

SUIT- VALUATION  OF. 

See  Valuation  of  Suit    ...         ...         ...         ...         ...          ...  ...  6 

SUITS  VALUATION  ACT,  1887. 
Sections  8,  9. 

See  Valuation  of  Suit    ...  ..  Q 

SUMMONS. 

Substituted  sentte,  tjjtct  of — Ground  far  objecting  to  ex  parte  decree^ 
See  Cii-il  Procedure  Code,  Section  108.  ^o.  1  ^         42 
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TENANCY. 


1.     Tenancy  at  will — 'Notice  to  (pat  or  pay  higher  rent — Tenant  holding 
over  after  tenancy — Landlord's  right  to  demand  enhanced  rmt  — 

See  Landlord  and  Tenant,  No.  1 


2.     Tenancy  for  immoral  purposes-— Suit  for  rent — 
See  Landlord  and  Tenant,  No.  2        J 


TENANT. 


Lmdlord  and  tenant  — Notice  to  quit  or  to  fay  higher  rate  of  rent — 
Tenant  holding  ovf.r  after  tenancy — Lnndlord's  right  to  demand  enhanced 
rent—  Tenant's  obligation  to  observe  fresh  terms — Damages  for  use  and 
occupation  — 

See  Landlord  and  Tenant,  No.  } 

V. 
VALUATION  OP  SUIT. 

Jurisdiction— Valuation  of  suit  for  purposes  of  jurisdiction — Suit 
Valuation  Act,  1867,  Sections  8,  9  —  Gomt  Feen  Act,  1870,  Section  7,  clause 
(iv). — Held,  that  valne  of  a  snit  governed  by  Rnle  IV  framed  hj  the 
Chief  Court  under  Section  9  of  the  Suits  Valuation  Act,  VII  of  1887, 
for  the  purposes  of  Section  70  (1)  (fo)  proviso  (tj)  of  the  Punjab  Courts 
Aot,  is  the  value  assessed  by  the  plaintiff  under  elansp  (/))  of  that  Rnle. 

Semble. — In  suits  of  this  nature  the  amount  of  Court-fee  payable  is 
to  be  computed  on  the  jurisdictional  value  of  the  relief  aoug;ht. 
Najm-ud-pin  t'.  Municipal  Committee,  Delm         

VENDOR  AND  PURCHASER. 

Co»tra''t — Fraud — Fraud  hetioeen  vendor  and  purchaser,  efftct  of — Gon^ 
tract  Act,  1872,  Section  19. — The  defendant,  a  horse-dealer,  sold  a  mare 
to  the  plaintiff  which  he  knew  had  a  cracked  hoof.  He  filled  up  the 
crack  with  some  substance  in  sncli  a  way  as  to  defy  detection.  Shortly 
after  the  purchase  the  mare  having  to  walk  a  short  distance  was  found 
to  be  lame  and  on  equiry  being  made  the  defect  was  discovered.  The 
plaintiff  brought  an  action  to  avoid  the  purchase  on  the  ground  of  fraud 
and  to  recovpr  damages,  held,  that  he  was  entitled  to  avoid  the  sale 
and  recover  back  the  purchase  money  from  defendant. 

Currie  V.  Bennick  (41  P.  R.,  1886),  distinguished.     Abddlla  Khan  v. 

GlKDHARI  LaL 

VILLAGE  COMMUNITY. 

Competency  of,  to  succeed  in  preference  to  sister. 
See  Custom,  Inhtntance,  So.  1  .,, 

VILLAGE  MENIALS. 

Bight  of  village  meninls  to  build  a  mosque  over  the  site  occupied  by 
them  without  constnt  of  the  proprietors — Manza  Bah'pur,  Amritsar 
District. 

See  Common  Land,  No.  2        
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VVAJIB-UL-ARZ. 

See  Alluvion  and  Diluvion      ...         ...         ...         ...         ...         ...  15 

Effect  of  entry  in,  especially  when  inconsistent  with  that  of  the   subse- 
quent Wajib-ul-arz. 

See  Pre-emption,  No.  6  78 

WATER-MILL. 

Suit  hy  landlord  for  pussemon  of  a  water-mill  —  Purpose  suhservierd  to 
agriculture — Punfah  Tennncy  Act,  1887,  Section  4(1)  — 

See  Jurisdiction  of  Civil  or  lievenue  Court,  No.  3     ...          ...         ...  77 

WIDOW. 

1.  Suit  by  adopted  so7i  to  contest  alienation  hy  f11)i<Ju  widow — Posses- 
sion of  widow  adverse  to  the  adopted  son — Suit  hy  the  ad*pted  son  vwre 
than  six  years  after  interference  with  his  rights. 

See  Limitation  Act,    Article   119.         ...  ...  ...  ...          ...         3 

2.  Mortgage  by  Hindu  widow  — Attnchment  in  ertcutiun  of  decree 
obtained  vn  the  mortgage — Claim  by  collateral  to  ottdchea  property — Order 
passed  against  cliziment — Suit  by  claimant  to  establish  his  dllc — LimHu- 
tioH— 

Sec  Attachment,  No.  1    ...  ...         ...  ...          ...          ...         ...         .32 

3.  Alienation  by. 

See  Custom — Alienation,  So.  7  ...  ,,,         ...          ,.,         ^,,         59 

WILL. 

Qeo  Uonstrnctfon  of  Document  ...         ...         ...         ...          ...         ,,,         74 

WITNESS- 

Civil  Procedure  Code,  1882,  Section  159, —  Witness — Summoning  and 
attendance  of  witnesses. — In  a  suit  for  prc-eiuptiou  -vvbere  the  ouly 
que«tion  to  bo  decided  was  tbat  of  the  price  of  tbe  Kubject-matter  of 
the  sale,  tbe  plaii)tiff  011  the  day  fixed  for  tbe  bcariag  applied  for 
coercive  process  against  one  of  the  vendees  who  bad  been  summoned 
as  a  witness  for  bim,  but  bad  failed  to  attend,  tbe  Judge  observed  that 
as  tbe  vendee  was  tbe  leading  man  in  the  district  be  should  not  be 
compelled  to  appear  in  Court,  and  that  his  evidence  would  be  unneces- 
sary and  after,  examining  one  of  tbe  vendors  and  bearing  tbe  argu- 
ments, recorded  an  order  tbat  tbe  case  was  cloned  and  that  the 
judgment  would  be  delivered  on  a  certain  day. 

Held,  that  the  omission  to  summon  the  vendee  was  a  substantial 
error  in  procedure.  Under  the  provisions  of  tbe  Code  of  Civil  Proced- 
ure tbe  pbiintifF  luid  tlio  absolute  right  of  summoning  any  witness  he 
named  to  give  evidence  in  the  Court,  and  that  the  Judge  had  no  power 
to  fetter  the  plaintiff's  discretion,  and  was  therefore  bound  to  take 
coercive  measures  against  the  vendee  and  to  give  every  assistance  to 
the  plaintiif  for  securing  tbe  attandence  of  h\^  witness.  Paras  IJam 
V.  JoTi  Pbkshad,         ^^l 
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Cljkf  Court  of  tlje  (Buttfab. 
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No.  1. 

Before  Mr.  Justice  Ch  alter ji  a^d  Mr.  Jvstice  Sober  (son. 

THAKUR  DAS— (Defenpaxt),— APPELLANT,  ^, 

Versus  UppBLiATE  Side. 

J  ASWAN  T  RAI— (Plaintiff),--  RESPONDENT.  J 

Civil  Appeal  No.  238  of  1903. 

Compromise  of  suit — Subsequent  suit  to  enforce  promise  on  strength  of 
which  original  claim  was  fntegone — Res- judicata — Ciril  Procedure  Code, 
1882,  5eff  ions  13,  373 — Eitoppel—Ixidence  to  xary  the  terms  of  a'tcritten 
contract,  admisBibility  of— Evidence  Act,  Section  92. 

In  1901  plaintiff  sued  for  settlement  of  accounts.  The  case  was 
referred  to  arbitration.  The  arbitrator  having  induced  the  parties  to 
enter  into  a  compromise  to  the  effect  that  they  had  settled  all  the  accounts 
and  had  no  further  dispute,  forwarded  the  same  to  the  Court  toj^ether 
with  a  petition  askiog  that  the  suit  should  be  consigned  to  the  record 
room.  The  parties  acknowledged  the  terms  of  the  compromise  before  the 
Court,  whereupon  the  suit  was  dismissed. 

Subsequently  the  plaintiff  brought  a  second  suit  against  the  same 
defendant  which  was  in  substance  to  the  same  purport  and  for  the  same 
relief  with  the  addition  (f  a  statement  to  the  effect  that  the  defendant  had 
in  the  presence  of  the  arbitrator  promised  to  explain  the  accounts  to 
him  and  to  pay  whatever  sum  was  found  due  thereon,  provided  that  a 
compromise  was  first  filed  in  the  case  then  pending,  that  although  relying 
on  that  promise,  compromise  had  been  filed  in  Court,  the  defendant  had 
not  yet  rendered  the  accounts  as  agreed. 

The  defendant  denied  the  pronus«  on  which  the  suit  was  brought 
and  pleaded  the  bar  of  ret-judicafa  and  estoppel  by  the  compromise, 
lie  also  objected  that  the  alleged  promise  being  wholly  inconsistent  with 
the  terms  of  the  compromise  evidence  of  such  oral  promise  was  inadmis- 
sible under  the  provisions  of  Section  92  of  the  Indian  Evidence  Act. 

Held  (1)  that  although  a  consent  decree  V^iased  on  a  comprom  ise  is 
final  and  op»"rates  as  re^-jwiicata  in  regard  to  matters  disposed  of  thereby, 
yet  as  the  present  snit  w^ia  one  based  on  an  alleged  agreement  made  at 
the  time  the  compromise  was  arrived  at  and  on  ao  express  nnilerstandin? 
that  plaintiff  was  to  enter  fall  satisfaction  of  his  claim  and  to  keep  it 
outside  the  Court,  and  its  breach,  which  did  not  exist  before  the  former 
•lilt  waa  brought  and  coald  not  have  consequently  been   sat  up   or  denied 
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or  bo  directly  and  substantially  in  issue,  the  causes  (f  action  involved  in 
the  two  cases  were  quite  different,  and  tlie  present  suit  therefore  was 
not  barred  by  tlie  lu'c  of  res-judir.iifa,  and  (2)  thiit  tlie  provif^ions  of  Section 
373,  Civil  Procedure  Code,  have  no  application  to  it. 

Held,  <ih-o,  that  the  stateroentof  the  plaintiff  in  the  ijrcvicua  suit  that 
accounts  had  been  fully  ucdej  stood  could  create  no  ( ttoppcl  against  him, 
as  the  defendant  was  not  led  to  do  ai  ythinjr  thcrtby  which  he  would  not 
have  done  otherwise. 

Eclcl^  further,  tluit  the  coniprouiise  «h(/ukl  not  be  treated  as  the  original 
contract  between  the  parties,  but  must  be  held,  willi  reference  to  tie 
surroundinj^  circumstances  and  the  acts,  conduct  and  intention  of  the 
parties  at  the  time  of  its  execution  to  be  a  mere  recital  of  the  terms  of  the 
settlement  for  tlie  infoimatitJU  of  the  aibitrator  and  to  support  his  petition 
to  the  Court,  and  veibal  evidcTico  was  therefors  admissible  as  to  any 
co\'onatit  omitted  in  it. 

An  award  implies  an  adjudication  or  decision  by  an  arbitrator  upon 
the  matter  submitted  to  him.  A  mere  petition  by  tlie  arbitrator  reciting 
tliat  he  had  induced  the  parties  to  settle  tiieir  dispute  by  a  razinama 
does  not  amount  to  an  award. 

Cooke  V.  GUI  C^),  ilurti  v.  Bhola  Ram  (-),  Kamlni  Kant  Roy  v.  Rain 
Nath  ChucTccrhutty  (''),  Pfahh  Dyul  v.  GuimuJih  {'^),  and  Narain  Das  v. 
Baha  Bishen  Das  (^)  cited. 

Sriiput  Raja  Mocttoo  Vizaya  Ruganadhn  v.  Eaiamn  Katcliiar  C)  and 
Jaiiiilxi  Ammal  y,  Kamalathammul  (')  distinguished. 

Achuta  Menonv.  Achvia  Nayar  and  otherf  (•'*),  Indarjit  v.  Lai  Chand 
C),  Sah  L'd  Chand  V.  Indarjit  {'"},  Evlvm  Cha7,d  v.  Hira  Lai  ('i), 
B'Dinpa  V.  Sunder  Das  Jagjiwin  Das  (^-),  Kashee  Xiiik  Cliatterji  v.  Chnridy 
Chorn  Banerji  (^^)  and  Ahd.nl  Qhafnr  Khar,  v.  Aldul  Jtrirhr  (' *)  referred  to. 

Mif:c.pllarieov,s  appeal  from  fJir  order  of  A.  C.  Martincau,  Esquire, 
AddUional  TJiri^u.vnl  Jndgp,  Modtan  Diviyion,  doted  26fh 
Fehniary  1903. 

Muhammad  Sliafi  and  Dluirm  Das,  frn^  appellant. 

Ishwar  Das,  for  respondent. 

The  facts  of  the  case  arc  fnlly  stated  in  tlie  following 
judgment  delivered  by 

CiiATTEEJi,  J. — This  is  a  suit  for  an  account,  which  was  thrown 
out  by  the  District  Judge  on  a  preliminary  point,  viz.,  that  it 
did  not  lie  in  the  face  of  a  previous  suit  brought  by  the  plaintiff 
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for  the  same  relief  whicli  was  settled  by  a  razihama  and  dismissed 
in  accordance  with  its  terms.  But  the  Divisional  Judge  held 
it  to  be  maintainable,  as  based  on  an  oral  agi'eement  alleged 
to  have  been  made  before  the  razinama  and  to  have  been  the 
consideration  for  it.     The  material  facts  are  bi-iefly  these : — 

Plaintiff,  on  the  allegation  that  defendant  had  been  his 
agent,  brought  a  suit  for  a  settlement  of  account,  in  the  Court  of 
the  District  Judge  of  Mooltau,  on  29th  January  1901.  It  was  by 
mutual  consent  referred  to  the  arbiti^ation  of  Doctor  Sahib  Ditta 
Mai,  and  27th  May  1901  was  fixed  for  the  delivery  of  the  awai-d. 
On  2oth  May  the  arbiti-ator  asked  for  further  time.  On  the  same 
date  he  got  the  parties  to  enter  into  a  tazinama  to  the  effect  that 
they  had  understood  all  the  accounts,  and  had  settled  them,  and 
that  they  had  no  further  dispute.  This  was  forwarded  with  a 
petition  by  the  arbitrator  setting  forth  that  he  had  explained  the 
accounts  to  the  parties,  that  they,  after  fully  understanding 
the  accounts,  had  executed  the  razinama,  and  that  the  suit  should 
thei-efoi-e  be  consigned  to  the  record  room.  The  parties  were 
examined  by  the  District  Judge,  Mi-.  C.  H.  Harrison,  on  1st  June 
1901,  and  plaintiff  stated  that  he  had  fully  gone  into  all  the 
accounts  and  considered  and  understood  them,  and  that  then, 
and  thereafter,  he  and  the  defendant  had  no  further  dispute 
relating  to  them.  This  was  in  exact  accord  v/ith  the  terms  of  the 
rizinama.  The  defendant  attested  the  razinavtu  to  the  same 
effect,  and  the  District  Judge  thereupon  dismissed  the  suit. 

The  pi-esent  suit  was  filed  on  2ud  December  1902,  and  the 
plaint  was,  in  substance,  to  the  same  purport  as  that  in  the  fonmer 
suit,  with,  however,  the  important  addition  that  the  defendant 
had,  in  the  presence  of  the  arbitrator,  on  25th  May  1901, 
promised  to  explain  the  accounts  to  him,  and  to  pay  whatever  sum 
was  found  due  thereon,  provided  the  plaintiff  first  filed  a  rnzinama 
in  the  case  already  instituted,  and  that,  in  pursuance  of  this  agree- 
ment, the  ruzinoma  was  drawn  up  and  filed  in  Court  and  attested  on 
1st  June  1901,  and  the  case  thereupon  dismissed ;  that  subsequently 
the  defendant  had  failed  to  render  such  accounts,  though  demands 
had  been  made  by  the  plaintiff  directly  and  through  the  arbitra- 
tor, and  that  the  present  claim  was  lodged  in  consequence. 

The  defendant,  while  admitting  that  he  hutl.  been  plaintiff's 
agent  iu  certain  matters,  and  that  ho  had  certain  dealings  with 
plaintiff,  denied  the  pix)mi8e  on  which  the  snit  was  brought,  and 
pleaded  that  it  did  not  lie,  as  the  claim  on  the  agency  was  barred 
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by  time  and  by  Section  13  of  the  Code  of  Civil  Procedure,  an  d 
that  plaintiff  -was  estopped  by  the  razinama. 

The  plaintiff,  in  replication,  admitted  that  the  accounts 
claimed  were  identical  with  those  demanded  in  the  former  suit, 
but  urged  that  the  cause  of  action  was  different,  as  the  suit  was 
based  on  the  oral  agreement  made  before  the  arbitrator,  which 
was  the  consideration  for  the  razinama. 

The  District  Judge  framed  a  preliminary  issue  :  "  In  face  of 
**  the  razinama  and  the  award  of  the  arbitrator  at  Amrit^ar, 
"  dated  28th  May  1901,  can  this  suit  pi-oceed,  and  can  a  contract 
'*  alleged  (to  have  been  ?)  executed  before  the  razinama  be  proved 
"  in  presence  of  that  razinama  ?  "  to  which  he  afterwards  added 
another,  "  In  the  face  of  the  order  of  the  District  Judge,  Mooltau, 
"  dated  1st  June  J 90 1,  can  this  suit  proceed?  " 

The  District  Judge  has  not,  as  the  learned  Divisional  Judge 
says,  given  any  reasons  for  his  finding  against  the  plaintiff,  but, 
from  his  judgment,  it  appears  that  he  was  of  opinion  that  the 
razinama  could  not  be  treated  as  a  contract,  and  that  the  state- 
ments of  the  plaintiff,  at  the  time  of  attesting  the  same,  were 
conclusive  against  his  present  claim. 

The  Divisional  Judge  holds  that  the  statements  are  not 
conclusive,  as  they  cannot  be  hold  to  operate  as  an  estoppel  ;  that 
the  agreement  to  render  accounts  was  with  consideration  ;  that 
there  was  no  award  ;  that  the  razinama  did  not  render  the  oral 
agreement  inadmissible  in  evidence,  as  the  razinama  was  not  a 
contract,  and,  even  if  it  was  a  contract,  plaintiff  could  show  that 
the  entry  it  contains  as  to  the  consideration  was  wrong,  and  that 
the  suit  is  not  barred  by  Sections  13,  373  or  375  of  the  Code  of 
Civil  Procedui-e,  the  two  suits  being  based  on  distinct  causes  of 
action,  the  former  one  on  the  original  jural  relation  of  principal 
aud  agent  between  the  parties,  and  the  present,  on  the  alleged 
oral  agreement,  which  did  not  exist  when  the  first  claim  was  filed. 
Ho  relied  on  Narain  Pan  v.  Bnha  Bishen  Das.  (^) 

The  case  has  been  argued  at  great  length  before  us  and  an 
enormous  mass  of  authorities  cited.  We  propose  to  notice,  in 
brief,  the  several  heads  of  aigumeut  and  to  give  our  opinion  on 
them. 

We  may  begin  by   saying  that  by  no  .stretch  of  language  can 
the   petition  of   the   arbitrator,  that  he   had  got  the  parties   to 
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understand  the  accounts  and  to  settle  their  dispute  by  razinama, 
be  treated  as  an  award.  An  award  implies  an  adjudication  or 
decision  by  the  arbitrator  upon  the  matter  submitted  to  him. 
Wharton's  Law  Lexicon,  9th  Edition,  Art.  Award ^  Redman  on 
Arbitration  and  Awai'd,  3rd  Edition,  p.  L  Here  there  was  no 
decision  whatever,  but  a  settlement  by  the  parties  themselves, 
though  it  may  have  been  at  the  instance  of  the  arbitrator.  The 
argument  based  on  the  assumption  that  the  petition  is  an  award 
must  be  unhesitatingly  rejected,  and  this  disposes  of  a  nnmber  of 
authorities  cited  in  this  connection,  which  need  not  therefore  be 
separately  noticed. 

We  are  also  of  opinion  that  the  present  suit  is  not  res- 
judicafa.  There  is  no  question  that  a  consent  decree  based  on  a 
compromise  is  final,  and  operates  as  res-judicota  in  regard  to 
matters  disposed  of  thereby.  It  is  also  true  that  the  term  cause 
of  action,  used  by  the  Divisional  Judge,  is  not  found  in  Section 
13  of  the  Code  of  Civil  Procedure.  But  the  point  is,  was  the 
matter  raised  in  the  present  suit  directly  and  substantially  in 
issue  in  the  former  suit  and,  in  deciding  this  question,  the 
consideration  of  the  causes  of  action  involved  in  the  two  suits 
becomes  important.  The  present  suit  is  based  on  the  alleged 
agi'eement  made  at  the  time  the  compromise  was  aiTived  at,  and 
on  that  agreen.ent  alone,  though  the  previous  relation  of  principal 
and  agent,  and  the  settlement  of  the  suit  previously  brought, 
may  have  been  the  consideration  for  it.  The  agreement,  and 
its  breach  by  the  defendant,  is  the  most  essential  part  of  the 
cause  of  action  on  which  the  present  suit  is  based.  Accepting 
the  comprehensive  definition  of  the  term  given  in  Cooke  v. 
Gill  (}),  and  Murti  v.  BJwlaram  (-),  we  have  to  include  in  it 
all  the  facts  that  preceded  and  led  up  to  it.  The  agi'eement  did 
not  exist  before  the  former  suit  was  brought,  and  necessarily 
formed  no  part  of  the  cause  of  action  in  that  suit.  It  was,  there- 
fore, not  Fct  up  or  denied,  and  was  not  in  issue  at  all,  and 
consequently  not  directly  or  substantially  in  issue.  This  pai-t  of 
the  case  is  so  absolutely  clear  that  we  were  surprised  that  counsel 
devoted  so  much  time  and  labour  in  expounding  it.  The  only 
way  the  argument  can  be  used  with  a  semblance  of  rationality 
io  that  the  agreement  ought  to  have  been  made  a  gi"ouud  of 
attack,  and  has,  therefore,  been  decided  in  effect  by  the  previous 
judgment.  This  contention,  however,  is  obviously  untenable. 
As  the  agi'eement  was  not  in   existence  before  the  former  suit,   it 
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could  not  have  formed  a  ground  of  attack,  and  the  rule  cleaily 
does  not  apply  to  anything  that  transpires  after  the  institution 
of  it.  Besides,  the  allegation  is  that  the  agreement  was  made  on 
the  express  understanding  Miut  plaintiff  was  to  enter  full  satisfac- 
tion of  his  claim  as  already  laid,  and  to  keep  it  outside  the  Court, 
and  it  is  absard  to  ar»ne  that  plaintiff  ought  nevertheless  to  have 
made  it  a  basis  of  that  claim.  Clearly  he  could  not  have  made  it 
so,  or  used  it  as  a  ground  of  attack,  as  it  was  part  of  the  agreement 
that  the  suit  was  to  be  abandoned.  We  hold,  therefore,  that  the 
argument  as  to  the  claim  being  rcs-judtcata,  or  barred  by  the 
former  decree,  is  unfounded,  and  overrule  it. 

Tho  appellant  relied  on  certain  dicia  of  their  Lordships  of 
the  Privy  Council  in  Hrimitt  Rajah  Moothoiijaya  Itaganadha  v. 
Kataii-a  NatcJiiar  (i),  at  pages  72  and  78,  and  a  decision  of  the 
Madras  High  Court,  Janaki  Ammaly.  Kamalatliammal  {^),  to 
show  that  parties  cannot  approbate  and  reprobate  in  respect  of  the 
same  matter,  and  that,  having  said  in  the  former  suit  that  all 
accounts  had  been  settled,  and  that  there  was  no  future  claim  about 
them,  the  plaintiff  caunot  now  sue  on  allegations  diametrically 
opposed  t6  his  former  statement.  In  the  Privy  Council  case  one 
of  the  parties  had  originally  claimed  under  a  testamentary 
disposition  of  the  last  zamindar  in  a  former  suit,  which  also  went 
before  the  Privy  Council,  but,  before  their  Lordtihips,  abandoned 
all  claim  under  the  will,  and  the  statement  was  embodied  in  their 
Lordship's  judgment,  which  disposed  of  the  case  on  that  basis. 
Subsequently  a  suit  was  brought  on  the  same  will.  Their  Lord- 
ships held  that  the  second  suit  could  not  proceed  first,  because 
"  when  a  claim  is  brought  by  a  plaintiff,  and  the  defendant,  being 
"  in  possession,  resists  the  claim,  he  is  bound  to  resist  it  upon 
"  all  the  grounds  that  it  is  possible  for  him,  according  to  his 
"  knowledge,  then  to  bring  forward."  This  was  an  application 
of  the  rule  of  res-judtcata.  They  fui^ther  held  that  the  claim 
was  bad  upon  the  "  personal  ground  that  the  appellant  having 
"  used  this  document  and  abandoned  all  right  to  it  as  a  will, 
"cannot  now  use  it  for  a  different  purpose."  In  the  Madras 
case  the  defendant  had  sued  for  the  property  left  by  her  husband, 
and  had  been  resisted  by  the  plaintiff  on  the  ground  of  her 
preferable  right.  Having  lost  that  case,  the  plaintiff  now  sued 
for  half  the  property,  on  the  basis  of  a  family  settlement  between 
her  and  tho  defendant's  deceased  husband,  which  plaintiff" 
had  suppressed   in   defending  the  former  case.     The  Court  held 
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that  the  suppression  amounted  to  a  clear  act  of  -vNaivcr,  and  that 
the  plaintiff's  conduct  in  the  former  litigation  rendered  it  •wholly 
inequitable  to  peimit  her  to  insist  on  her  rights  on  the  settlement. 
Holloway,  J.,  in  delivering  the  judgment  also  expressed  the 
opinion  that  the  defendant's  success  in  the  previous  suit  negatived 
all  grounds  of  defence  then  existent,  and  within  the  deferd»rt's 
knowledge.  It  is  thus  obvious  that,  in  both  the  above  cases,  the 
rule  of  res-judicata  was  applicable,  and  there  was  besides  a  distinct 
waiver  or  abandonment  of  the  rights  of  the  plaintiffs  in  the  suit 
previously  instituted  by  them,  in  so  far  as  such  rights  were  based 
on  the  documents  mentioned.  These  documents  existed  at  the 
time  of  the  earlier  suits  and  were  available  as  grounds  of  attack 
or  defence,  but  were  either  expressly  given  up  or  deliberately 
ignored  and  abandoned.  The  facts  here  do  not  square  with 
the  above.  The  agi'eement  did  not  exist  before  the  filing  of  the 
former  suit,  and  was  not  available  to  either  party  for  resting  his 
case  on  it.  It  could  not  be  used  in  that  suit  for  this  reason,  and 
because  it  had  been  expressly  stipulated  that  it  was  not  to  le  so 
used  in  the  suit,  which  was  to  be  given  up  altogether.  There  was 
no  waiver,  abandonment  or  suppression  at  plaintiff's  free  will 
or  choice,  and  there  is  thus  no  analogy  between  these  precedents 
and  the  case  we  arc  considering.  This  contention  must  equally 
bo  negatived. 

'Nov    do   we   think  the  argument  based  on  the  last  clause  of 
Section  373,  Civil  Procedure  Code,  of  any  greater  force.     Counsel 
has  relied   on  Achnta    Menon   v.    Achuta    Nayar  (^),  to   show 
that  the   word   '*  matter "   in  that  clause   has   a  comprehensive 
meaning   and    would   bar   the    present  claim,    which   is,  in  sub- 
stance, the  old  one,  with   the  allegation  of  the  oral  agieement  to 
veil  the  identity.    On  the  other  hand  respondent  has  cited  Kamini 
Kant  Boy  v.  RamNaih  Chucherhuthj  (2),  to  show  that  the  present 
claim  cannot   be  held   to   be   barred  in  any  case,  and  contended 
that  Section  373   has  really   no  application.     In  our  opinion  the 
provisions   of  the  section,  which  should  be  strictly  construed,  have 
no  bearing  on  the  present  claim,    which   was  disposed   of  under 
Section  375,  Civil   Procedure  Cede,  on  the  razinama  filed  by  the 
l)laintiff.     The    section   can  only  bo  applied  to  facts  stated  in  it, 
and,   the  provision   relied   on  being  a   penal   one,  intended  for 
application  to   those  facts,    cannot    be   extended    by  analogy    to 
others   as  appellant   seeks    to  do.     This  attempt  is  not  supported 
by   anything  contained   in   the  rulings   cited.     As   regards  the 
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rulings  tlicraselves,  assuming,  for  argument's  sake,  tbat  the  view 
taken  by  the  Madras  Court  is  correct,  we  tbiuk  here  the  plaint 
relates  to  a  different  matter,  viz.,  a  claim  for  accounts  based  on  a 
specific  oral  agreement,  and  tbe  defence  is  also  essentially 
different.  But  we  are  more  disposed  to  agree  with  the  reasoning 
of  the  Calcutta  Court.  We  need  not,  however,  pursue  the 
discussion  farther,  as  we  are  distinctly  of  opinion  that  Section 
873  has  no  application  in  the  case. 

The  argument  based  on  estoppel  hardly  requires  notice,  as 
a  mere  statement  that  accounts  have  been  fully  understood,  and 
that  there  is  no  claim  about  them  in  future,  is  not  inconsistent 
with  the  allegation  of  the  oral  promise  by  defendant  to  render 
them  after  the  disposal  of  the  suit,  and  in  any  case  can  create  no 
estoppel.  There  is  no  pretence  that  defendant  was  led  to  do 
anything  by  the  statement  in  Conrt,  which  he  would  not  have 
done  but  for  it,  and,  if  there  is  any  estoppel  appaient,  it  is  against 
the  defendant,  who  is  alleged  to  have  made  plaintiff  file  the 
razinama  by  making  the  oral  promise  in  question. 

All  references  to  money  being  due  to  defendant  on  the 
accounts  and  costs  being  given  up  are  futile,  as  there  is  no.  proof 
of  these  on  the  record.  We  unhesitatingly  overrule  this 
contention. 

There  remains  the  argument,  which  is  perhaps  the  most 
difficult  of  all  to  dispose  of,  viz.,  whether  the  oral  promise  is 
inadmissible  under  Section  92  of  the  Evidence  Act,  the  razinama 
having  been  reduced  to  writing,  it  is  said,  in  the  form  of  a 
contract  inter-par tes.  No  doubt  an  ordinary  razinama  is  not, 
as  the  learned  Divisional  Judge  says,  such  a  contract.  It  is 
generally  a  petition  to  the  Court  by  the  parties,  which  contains  a 
recital  of  the  terms  of  the  settlement  or  contract  between  them, 
and,  therefore,  is  not  subject  to  the  law  of  stamps  and  registration 
like  an  ordinary  contract.  This  being  so,  it  can  always  be  shown 
that  the  recital  was  not  complete.  Nor  can  a  recital  of  the  terms 
of  the  contract  to  a  third  party,  such  as  the  Conrt,  bar  the 
production  of  evidence  as  to  any  covenant  omitted  in  if. 

The  form  of  the  mzinnma  in  this  case  gives  colour  to  the 
contention  that  it  is  the  original  contract  between  the  parties,  and 
not  a  statement  of  the  terms  of  the  settlement  to  the  Court.  It  is 
thus  worded  :  — 

"  Doctar  Jaswant  Rai,  Khalaf  Pandit  Gohda  Ram  Sahib, 
"  /at  Rhaja   Potrah,  sakia  hal  Multan,  mudai,   banara  Pandit 
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Thakar  Das,  Khalaf  Pandit  Asanand,  zat  Setpal,  sakin  Multan, 
"  muddaalah,  dawa  fahmid  hisab  kitab, 

"Mayanke  DoctarRai  JaswantRai,  mudal,wa  Pandit  Thakar 
"  Das,  muddaalah,  saknai  Maltan  kehen,  ba  muqadmah  mundarja 
■  Sadar  Rai  Sahib  Babu  Sahib  Ditta  Sahib,  Civil  Surgeon, 
"  pensioner,  sakin  Amritsar,  salis  muqariaia  wa  roaqbula  fariqen 
"  ne  bad  fahmid  hisab  wa  kitab  ke  bahami  fariqen  ke  tasfiah 
"  kara  dia  he,  anr  fariqen  ne  bahami  kul  hisab  wa  kitab  bakhubi 
"  samajh  soch  liya  he,  ab  ya  ainda  koi  tanazeah  binabar  fahmid 
*'  hisab  wa  kitab  ke  maben  fariqen  nahin  raha,  lihaza  masalihat- 
"  nama  haza  tahrir  kia  gia  he  ke  sanad  rahe,  tahrir  ba  taiikh 
"  pacbchis  May  san  unnis  so  ek  Iswi,  ba  qalam  Abdul  Ahad,  araiz 
"  nawis,  darja  awal,  zilah  Amritsar. 

"  Register  Ujrat  No.  ek  so  no."  "  Mohar" 

"  Gawah  shud : 

"  Dani  Chand. 

"  Harnarizama. 

"  Sahib  Ditta,  Dhingra. 

"  Alabd :  "  Alabd  : 

"  Doctar  "  Pandit  Thakar  Das, 

"  Rai  Bahadar  Muddaalah". 

"  Jaswant  Rai.  « 

"  Jaswant  Roy." 

"  Gawah  shud". 

"  Attested  before  me, 

"  Gopal  Das," 

♦'  Late  E.  J.  A.  C." 

The  language  is  ambiguous  and  the  expression  lihaza  masfi- 
lihatnavia  haza  tahrir  kia  gia  ke  sanad  rahe  appears  to  create  all 
the  difficulty  in  interpreting  it,  as  it  ostensibly  imports  that  the 
document  is  itself  the  original  settlement  between  the  parties. 
It  is  argued,  in  reply  for  the  respondent,  that  the  rendering  of 
accounts  subsequently  was  the  consideration  for  plaintiff  agreeing 
to  the  razinama  and  filing  it  in  Court,  and  that  Section  92  of  the 
Evidence  Act  permits  a  party  to  a  written  contract  to  show 
what  the  consideration  for  contract  is,  and  even  that  it  is  really 
different  from  what  is  recited  in  the  document.  Indatjit  v.  Lai 
Chand  (^),  Sah  Lai  Chand  v.  Indarjit  ("),  and  Uukuni  Chand  v. 
Eira  Lai  (')  are  cited  in  support  of  the  position.  Proviso  I  to 
Section  92,  however,   contemplates  proof  of  facts  which  would 

(')  I.  L.  R,  Xrin  All.,  168.  (^)  I.  L.  R.,  XXII  All.,  370,  P.  C. 

(•)  /.  L,  R.,  m  Bom.,  15y. 


10  CIVIL  JUDGMENTS— No.  1.  [  Recoed 

invalidate  a  document,  or  entitle  a  party  to  a  decree  or  order 
relating  thereto.  The  question  of  consideration  is  not  raised  in 
this  suit  to  set  aside  or  invalidate  the  razinama,  nor  is  the  suit 
laid  for  such  a  purpose,  or  for  any  order  or  decree  in  respect  of 
it.  It  is  simply  a  suit  to  enforce  the  oral  agreement  contem- 
poraneons  with  the  razinama  and  inconsistent  with  the  terms 
stated  therein.  The  question  of  considei*ation  does  not  arise  on 
the  pleadings,  for  the  binding  nature  of  the  razinama  as  a  docu- 
ment is  not  in  issue.  The  oral  agreement  clearly  would  be 
excluded  by  the  plain  language  of  Section  92,  unless  it  can  be 
brought  within  the  proviso,  The  true  ground  for  the  admission 
of  proof  of  a  different  kind  of  consideration,  or  non-payment  of 
consideration,  in  the  face  of  a  recital  of  payment,  is  given  by 
their  Lordships  of  the  Privy  Council  in  the  judgment  cited  from 
the  22nd  volume  of  the  Allahabad  Series,  viz.,  that  Section  92 
•'  does  not  say  that  no  statement  of  fact  in  a  written  document 
"  may  be  contradicted  by  oral  evidence,  but  that  the  terms  of  a 
"  contract  may  not  be  varied,  &c."  The  statement  as  to  pay- 
ment or  the  nature  of  consideration  in  a  document  is  a  mere 
statement  of  fact,  not  a  variation  of  the  terms  of  the  document. 
The  body  of  the  section  must  be  read  together  with  the  provisos 
for  purposes  of  interpretation,  and,  if  this  is  done,  it  is  not 
possible  to  sustain  the  contention  that  an  oral  agreement  contrary 
to  the  express  terms  of  the  document  can  be  admitted  in  evidence, 
because  it  was  part  of  the  consideration  for  the  written  contract. 
Counsel  also  urged,  at  the  end  of  his  argument,  that  the  defend- 
ants' action  amounted  to  a  fraud,  as  he  orally  promised  to  render 
accounts  on  condition  that  the  razinama  reciting  that  accounts 
had  been  understood,  and  there  was  no  furtlier  claim  for  them, 
was  filed  in  Court,  intending  not  to  act  up  to  that  promise,  and 
as  he  does  not  now  act  up  to  it.  Such  a  case,  however,  was  not 
set  up  in  the  lower  Court,  and  there  is  ample  authority  to  show 
that  the  argument  is  untenable  and  does  not  get  over  the 
provisions  of  Section  92.  Banapa  v.  Sunder  Das  Jag  Jiivan 
Das  (^),  Kashee  Nath  Chatterjee  v.  Ohandi  Churn  Banerjee  (^ ), 
and  Abdul  Ghifur  Khan  and  others  v.  Abdul  Kadir  and 
oth-rs  (').  Where  the  words  of  the  contract  express  what  both 
parties  intended  at  the  time,  a  contemporanesus  oral  agreement 
of  a  different  or  contrary  purport  must  be  excluded,  or  the 
section  is  reduced  to  a  dead  letter.  The  same  reasoning  applies 
to   the   argument   regarding   consideration,    which  like  fraud  is 


(0  I.  L.  B.,  I  Bom.,  333.  (a)  5  W.  B.,  68. 

C)  72  P.  B.,  1901. 
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one  of  the  subjects  treated  of  in  proviso   I.     We   hold    that   this 
argument  cannot  save  the  alleged  oral  contract. 

The  only  other  point  that  remains  to  be  decided  in  this 
connection  is  whether  the  razinama  shoald  be  treated  as  the 
original  contract  between  the  parties  F  The  Divisional  Judge 
holds  that  it  is  not,  and,  though  the  contention  of  the  appellants 
to  the  contrary  has  great  apparent  force,  we  think  this  view  to 
be  on  the  whole  correct.  The  words  used  no  doubt  are  not  only 
consistent  with  the  razinama  being  the  original  contract,  but  go 
a  good  way  to  show  that  it  is.  But,  judged  by  the  light  of 
surrounding  circumstances,  this  does  not  seem  to  have  been  the 
intention  of  the  parties.  It  is  clear  that  the  document  was 
intended  to  be  presented  in  Court  and  not  to  be  kept  by  either  of 
them.  The  name  of  the  case  is  given  on  the  top,  and  the  stamp 
used  is  a  judicial  stamp  and  not  one  used  for  writing  documents. 
The  document  was  handed  over  to  the  arbitrator  to  support  his 
petition  asking  the  case  to  be  struck  off,  and  this  explains  its 
language.  Acting  on  the  principle  that  the  exclusion  must  be 
strictly  established,  we  think  it  right  to  hold  that  the  razinama, 
though  ambiguously  worded,  is  really  a  mere  recital  of  the  terms 
of  the  contract  for  the  information  of  the  arbitrator  and  to  sup- 
port his  petition  to  the  Court,  and  is  not  the  contract  itself.  The 
case  is  somewhat  analogous  to  Prahh  Dyal  v.  Gtinmikh  (})  and 
the  principle  of  reasoning  adopted  there  may  well  be  applied  in 
the  present  instance.  Of  course  the  recitals  contained  in  the 
document,  supported  by  statements  made  in  Court,  have  a  strong 
evidential  value,  but  they  do  not  ci'eate  an  estoppel,  nor  exclude 
evidence  that  there  was  an  oral  agreement  made  at  the  time  it 
was  written,  which  was  not  entered  in  it. 

On  the  whole  we  are  of  opinion  that  the  Divisional  Judge's 
order,  lemanding  the  case  for  a  decision  on  the  merits,  is  right 
and  should  be  upheld. 

The  appeal  is  accordingly  dismissed  with  costs. 

Appeal  dismissed. 


(»)  98P.  B.,  1902, 
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No.  2. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Robertson. 

BAHRAM  KHAN  AND  OTHERS,— (Defendants) ,— 

APPELLANTS, 

Versus 

SAIDAL  KBAN  AND   OTHERS,— (Pi.aintipps),— 

RESPONDENTS. 

Civil  Appeal  No.  1168  of  1900. 

Mortgage — Mortgage    of  common   land — Redemiption — Hight  of  one  of 
several  joint  mortgagors  io  redeem  the  whole  estate. 

The  plaintiffs  having  purchased  36  shares  out  of  a  total  of  180  sliares 
in  the  common  land  of  their  village  which  had  been  previously  mortgaged 
by  certain  of  the  faharers  to  the  defendants  claimed  to  redeem  the  whole 
of  the  mortgaged  land  on  payment  of  the  whole  of  the  mortgage  money, 
and  joined  the  other  mortgagors  as  co-defendants  with  the  mortgagees. 
The  mortgagees  resisted  the  claim  on  the  ground  that  the  plaintiffs  were 
not  entitled  to  redeem  the  whole,  and  that  their  only  right  was  to  redeem 
a  share  equal  to  that  purchased  by  them. 

Held,  that  a  part  owner  of  the  equity  of  redemption  could  not  insist  on 
redeeming  his  own  share  only,  the  right  of  redemption  being  a  right  to 
redeem  the  whole  property  mortgaged,  the  plaintiffs  were  entitled  to  the 
decree  asked  for  subject  to  the  equities  between  them  and  their 
co-owners. 

Naro  Eari  Bhave  v.  Vithalbhat  (*),  Hall  v.  Heioard  (*),  Pearce  v. 
Morris  (*),   and  Charter  v.  Watson  (*),  cited  and  followed. 

Maralcar  Akath  Konderahayil  Mamu  v.  Punjnpatath  Kuthi  (»), 
distinguished. 

Thillai  Chetti  v.  Ramanatha  Ayjan  (")  not  followed. 
Further   Appeal   from    the    decree  of   Sayad   Muhammad     Latif, 
Additional  Divisional     Judgp,    Peihwar    Division,    dated    4:th 
August  1900. 

Sangara  Lai,  for  appellants. 
Laclimi  Narain,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

8th  July  1903,  Robektson,  J.— The  facts  in  this  case  appear  to  be  that  a  large 

number  of  the  proprietors  in  the  village  common  land  of  Kandi 
Malak  Meri  of  mauza  Kurd,  District  Kohat,  mortgaged  their 
share  of  the  village  common  land,  shamilat,  to  the  defendants, 
■who  were  also  co-sharers  in  the  shamilat.  The  plaintiffs  or  their 
predecessor  in  title   have   purchased   36  shares,  out  of  a  total  of 

(»)  I.  L.  B.,  X  Bom.,    648.  (♦)  L.  B.,  1  Ch.  Dn.,  175. 

(«)  L.  B.,  32  Ch.  Dn.,  430.  (»)  /.  L.  B.,  VI  Mad.,  61. 

(»)  L.  B.,  5  Ch.  Dn,,  227.  (•)  /.  L.  B„  XX  Mad.,  295. 
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180  shares  in  the  village  common  land,  and  now   bring  a   sait 
claiming  to  redeem  the  whole  of  the  mortgaged  land,  on  payment 
of  the  whole  of  the  mortgage  money.     They  have  made  the  other 
mortgagors     co-defendants     with    the    mortgagee.      What    was 
mortgaged    is    the    share    of    the   proprietor?,   other  than    the 
defendants.  Their  share  remained  with  them  of  conrse  unmortgaged, 
and  they   became   mortgagees    of    the  remaining  shares,  and  it  is 
these  remaining   shares  which  it  is   now  sought  to  redeem.     The 
contention    of    the    learned   pleader  for  the    appellant,    as   we 
understand  it,  is  that,  as  defendants  are  co-shaiers  in  the  land,  the 
plaintiffs  cannot  redeem  the  whole  without  first  effecting  partition, 
though  it  is  admitted  now  that  plaintiffs  can  redeem  a  share  equal 
to  that  purchased  by  them.  It  seems  to  be  sugg(  sted  that  in  son.e 
curious  manner  the  whole  of  the  shares  in  the  thov-ilat,  ircluding 
the   shares   of   the    defendants,    were  mortgaged  by  the  original 
mortgagors   to   the    defendants,    who    are,    therefore,    in  some 
peculiar  way  also  co-mortgagors  with  the  plaintiffs.     Apart  from 
the   innate   difficulties   of  this   view,   it   is   quite  clear  from  the 
fa7-d  pi-epared   by    the  patwari  from  the  record    and   from   the 
patwari's   statement   that  what  was    mortgaged  was  the  shares 
of  the  other  co-sharei's  in  the  land  in  question  to  the  defendants, 
whose  own   shares  were  of  course  not  mortgaged.     The  ruling  in 
Thillai   Ghetti    v.   Ramanatha  Ayyan    (^)     is    relied    upon    as 
showing  that  the  claim  is   not   maintainable,   and  that  it  was 
necessary  first  to  obtain  partition  before  redemption  could  be  had. 
The   exact   facts   of   that   case  are  not  quite  apparent  from  that 
judgment,   but  if  the   party   to   the  suit  alluded  to  therein  as 
defendant  No.  1  was  held  to  be  both  mortgagor    and  mortgagee, 
both  interests  having  existed  simultaneously  from  the  date  of  the 
mortgage,  we  are  unable  altogether  to  follow  the  meanin"  of  the 
judgment.      We  are  unable  to  see  how,  when  one  co-sharer  takes 
the  share  of  the  other  co-sharers  in  mortgage,  he  is  to  be  held  also 
to  have  mortgaged   his   own   share   to   his   own  self.     The  case 
reported  in  MaraiarakatJi  Kondarakayil  Marmi  v.  Funja-patath 
Kuthi  (^)  is  of   quite  a  different  nature.   There  a  mortgagee  had 
subsequently  also  acquired  the  rights  of  some  of  the   mortgagors. 
In  this  case  the  record  of  the  mortgage  shows  clearly  that  the  other 
co-sharers  mortgaged  to  defendant,  who   was  owner   of   his  own 
share,  which  was  free  of  mortgage,  and  mortgagee  of  tlie  share 
of  his  co-sharers,   a   perfectly   simple   and   intelligible   state   of 
facts.     The  plaintiff  has  purchased  some  of  the  mortgagor's  shares 
and  seeks  to  redeem  the  whole.    Section  60  of  the  Transfei-  of 
(•)  I,  L,  B.,  IX Mad.,  295.  (*)  /.  L.  B..  ]I  Mad.,  61. 
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Property  Act  lays  down,  what  is  also  the  law  here,  where  that 
Act  is  not  in  force,  that  a  mortgagee  can  refuse  to  allow  one 
or  more  of  several  joint  mortgagors  to  reedeem  their  own  portion 
of  the  mortgage  only.  This  is  clear  and  settled  law.  But  the 
learned  pleader  for  the  appellant  desires  to  contend  that,  although 
a  mortgagee  has  this  privilege,  the  mortgagor  has  not,  and  that 
a  mortgagee  conversely  to  the  above  can  refuse  to  allow  one  or 
more  of  several  mortgagors  to  redeem  the  whole  of  a  mortgage, 
and  can  compel  him  to  be  content  to  redeem  his  own  share  only. 
He  quoted  no  authority  for  this  proposition  and  we  are  not  able 
to  discover  any. 

It  was  laid  down  by  the  Bombay  High  Court  in  Naro  Ban 
Bhave  and  others  v.  Vithalbhat  and  others  ('),  that  in  the  case  of 
joint  family  property  which,  though  held  in  certain  shares  by  the 
several  co-partners,  is  mortgaged  as  a  whole  and  redeemable  njon 
payment  of  the  whole  sum,  each  and  every  one  of  the  mortgagors 
has  a  right  to  redeem  the  whole  estate,  seefeing  his  contribution 
from  the  rest. 

In  an  English  case,  Hall  v.  Heii-ard  C*)  Lord  Justice  Cotton 
remarked  in  this  connection :  "  The  owner  of  the  equity  of 
"  redemption  in  one  of  two  estates  comprised  in  the  same  mortgage 
"  cannot  claim  to  redeem  that  estate  alone.  The  mortgagee 
"  might  refuse  to  allow  him  to  do  so.  So  on  the  other  hand,  the 
"moitgagee  cannot  compel  him  to  redeem  that  estate  alone,  be 
"  is  entitled  to  redeem  the  whole  reserving  the  equities  between 
"him  and  the  other  part  owner,  he  can  redeem  the  whole,  leaving 
"the  rights  of  the  other  parties  interested  in  the  equity  of 
"  redemption  to  be  decided  afterwards." 

In  Pearce  v.  Morris  (^)  a  similar  view  was  taken  and  Lord 
Justice  Lindley  remarked:  "Now,  has  the  plaintiff  a  right  to 
"  redeem  a  part  of  the  mortgaged  property  ?  I  think  clearly  not, 
"  except  as  a  matter  of  arrangement,  neither  can  she  be  compelled 
"  to  redeem  part.  A  person  who  has  any  right  to  redeem  has  a 
•'  right  to  redeem  the  whole  of  the  mortgaged  property,  and  not 
"  a  part  of  it,  unless  there  is  a  special  bargain." 

Mr.  Justice  Kekewich  also  in  Charter  v.  Watson  (*)  laid 
down  that  the  right  of  redemption  is  a  right  to  redeem  the  whole 
and  not  merely  a  part  of  the  security.  The  whole  question  is 
fully  diacussed  in  Ghose  on  Mortgages,  p.  304  et  seq.,  3rd 
Edition. 


1 


'M  I  L.  B.,  X  Bom.,  G48.  (")  L.  R.,  5  Ch.  Dn.,  227. 

(*)  I.  R.,  32  Ch,  Dn.,  430-436.  (♦)  I.  R.,  1  Ch,  Dn.,  175. 
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"We  think,  therefore,  that  it  must  be  held  that  the  plaintiff- 
purchaser  of  certain  shares  in  the  equity  of  redemption  of  the 
property  in  suit,  is  entitled  to  redeem  the  whole  property 
mortgaged,  and  the  mortgagee  cannot  compel  him  to  resti-ict  the 
i"edemption  to  the  share  which  he  has  pui*chased.  The  remaining 
CO- sharers  in  the  mortgage,  who  have  been  made  co-defendants, 
have  made  no  objection,  but  against  them  they  acquire  no  rights 
except  that  to  claim  contribution  from  them  •whenever  they  desire 
to  participate  in  the  redemption. 

The  decree  will  be  that  the  plaintiffs  are  entitled  to  i-edeem 
the  mortgage  of  the  co-sharers  who  were  parties  to  the  mortgage 
as  mortgagor,  and  to  enter  into  joint  possession  with  the 
mortgagee,  whose  share  we  find  has  never  been  moi't  gaged,  and 
which  share  will  of  course  continue  to  remain  in  his  proprietary 
possession  as  joint  owner  with  plaintiffs.  The  appeal  is  therefore 
only  so  far  accepted  as  noted  and  the  decree  will  be  as  above. 
The  plaintiffs  must  pay  the  whole  amount  of  the  mortgage 
money.  The  appeal,  with  the  exception  of  modification  made 
in  the  terms  of  the  decree  noted  above,  is  dismissed.  Costs 
against  appellant. 

Appeal  dismissed. 


No.  3. 
Before  Mr.  Justice  Chatterji  and  Mr,  Justice  Robertson. 
RAM  NARAIN—CPlaixtiff),— APPELLANT, 

Versus  ^  ArPELtATB  Side. 

^lAdARAJ  NARAIJf  AND  ANOTHER,— (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  563  of  1901. 

Suit  by  udopted  son  to  contest  alienation  by  Hindu  rvidoic — Potsegsion  of 
V  I'low  adrene  to  the  adopted  son — Suit  by  the  adopted  son  more  than  siz 
years  after  interference  xcith  his  rights — Suit  to  obtain  declaration  of  the 
validity  of  an  adoption — Limitation  Act,  1877,  Schedule  11,  Article  119. 

lu  1900  the  plaintiff  who  claimed  to  have  been  adopted  by  A.  in 
1871,  sued  to  obtain  a  declaration  that  certnin  aliecations  of  immovable 
property  made  by  the  widow  of  his  adoptive  father  were  invalid  as  ao^iust 
his  interests.  It  was  admitted  that  on  A.'s  death  which  took  place  in 
1879,  his  widow  had  contested  and  denied  plaintiff's  rights  as  an  adopted 
son  and  had  insisted  on  her  own  succession,  and  that  she  had  ever  since 
h<  en  allowed  to  retain  undisturbed  possession  of  the  property.  The 
plaintiff's  contention  was  that  her  possession  was  not  adverse,  aa  it  was  the 
result  of  a  family  arrangement  by  which  his  posaeesiou  was  postponed 
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by   consent,  and  that  she  Lad  admitted   the  plaintiff's  adoption  and  was 
allowed  to  hold  as  a  widow  for  life. 

Held,  on  the  facta  that  the  plaiutifiE  has  failed  to  prove  an  arrangement 
by  which  hia  alleged  adoption  was  recognized  by  the  widow,  and  that 
she  had  been  allowed  to  succeed  to  her  husband's  estate  for  life.  More- 
over as  the  widow  had  no  title  to  succeed  as  such  in  the  presence  of  the 
plaintiff  holding  the  character  of  an  adopted  son  of  her  deceased  husb md, 
her  possession  was  adverse  to  him  to  the  fullest  extent  of  ownership, 
which  having  continued  for  more  than  twelve  years  the  plaintiff  had  no 
right  of  succession  to  the  property  belonging  to  her. 

Held,  also,  that  the  suit  was  barred  under  Article  119  of  the  limitation 
Act,  aa  it  involved  the'eetablishraent  of  the  validity  of  plaintiff's  adoption 
as  the  basis  of  his  title,  the  periol  of  limitation  haviug  commenced  to 
run  from  1879,  the  date  when  his  rights  as  an  adopted  son  were  interfered 
with. 

Article  119  applies  to  every  suit  filed  for  whatever  purpose  where  it 
is  necessary  for  the  plaintiff  to  prove  the  validity  of  an  adoption  and 
the  time  begins  to  ran  from  the  date  when  the  rights  of  the  adopted 
eon  are  interfered  with. 

Jagadamba  Chaodhrani  and  anothe)' v.  Dikhania  Mohun  Roy  Chaodhri 
and  others  C),  Mohesh  Narain  Mwnshi  v.  Tamck  Nath  Moitra  ("),  Gujar 
Singh  v.  Puran  {^),  Hem  Raj  v.  Sahiba  {*),  Qanesha  Singh  v.  Nathio  {^), 
Lachhan  Kunwar  and  others  v.  Manorath  Ram  ("),  and  Sham  Koer  v. 
Dah  Koer  C)  cited  and  followed. 

Mahadu   Qanu  v.  Bayaji    Sidu,  (*)   distingoished 
VenJcatasamy  V.  Ramauna  and  another  (')  not  followed. 

First  appeal  fro7n  the  decree  of  A.  Langley,  Esquire,  District  Judge, 
Delhi,  dated  22nd  March  1901. 

Shah  Din  and  Madan  Gopal,  for  appellant. 

Shadi  Lai,  for  respondents. 

The  facta  of  the  case  are  fully  stated  in  the  judgment  of  the 
Court  delivered  by 

'Hh  Nov.  1903.  Ghatterji,  J. — This  is  a  suit  for  a  declaration  that  certain 

alienations  of  land  and  house  property  made  in  July  1891  by  a 
Hindu  widow,  Mussammat  Prem  Wanti,  defendant  No.  2,  iu 
favour  of  Maharaj  Narain,  defendant  No.  1,  are  invalid  as 
against  the  interests  of  the  plaintiff,  who  claims  to  have  been 
adopted  by  the  widow's  husband. 

(1)  I.  L,  R.,  XIII  Calc.,  308,  P.  C.  (*)  20  P.  i?.,  1902. 
(')  I.  L.  R.,  XX  Calc,  487,  P.  C.     (8)  /.  L.  R.,  XX[I  Calc.,  US,  P.  C. 
(')  71  P.  R.,  1901.  V)  I.L.  R.,  XXIX  Calc,  664,  P.  C. 

(*)  116  P.  R.,  1901.  (")  /.  L.  R.,  XIX  Bom.,  239. 

(»)  6  Had.,  L.  J.  R.,  188. 
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The  parties  are  Kashmiri  Pandits  and  the  substance  of  the 
plaintiff's  case,  as  disclosed  in  his  plaint  and  in  his  statement 
as  a  witness  for  himself,  is  as  follows  : — 

The  plaintiff  is  the  son  of  Pandit  Sarup  Kai-ain,  brother  of 
his  adoptive  father,  Pandit  Prem  Xarain.  On  the  latter's  death 
in  1879  plaintiff  was  sent  to  ludore  to  his  natural  father  bj  his 
grandfather,  as  defendant  Xo,  2  insisted  on  getting  possession 
of  her  husband's  property.  She  succeeded  in  her  attempt  and 
subsequently  adopted  defendant  Xo.  1  and  got  a  certificate  of 
guardianship  for  him  fiom  the  District  Judge  of  Delhi  in  spite 
of  plaintiff's  protests.  Plaintiff  has  since  his  adoptive  father's 
death  been  living  with  his  natural  father,  by  whom  he  has  been 
brought  up.  He  has  been  described  as  the  son  of  his  natural 
father  in  the  Indore  School  and  Agra  College  registers,  and  in  his 
applications  for  appearing  at  certain  University  Examinations. 
In  the  last  examination  parsed  by  him,  viz.,  for  the  degree  of 
LL.B ,  Sarup  Xarain  is  shown  as  his  father.  He  has  never 
held  possession  of  any  portion  of  his  adoptive  father's  property 
up  to  the  date  of  snit.  About  two  years  before  the  filing  of  the 
plaint,  defendant  Xo.  2  got  certain  immovable  property  left  by 
Pandit  Prem  Xarain  mutated  in  the  name  of  defendant  Xo.  1  and 
alienated  certain  others,  and  this  has  led  to  the  present  eait. 

Defendants  Nos.  1  and  2  ^ere  originally  acting  together,  the 
former  being  a  minor  under  the  latter's  guardianship  ad  litem. 
They  are  said  to  have  since  fallen  out.  The  joint  defence  was 
a  denial  of  the  adoption,  an  assertion  that  defendant  No.  2  was 
Pandit  Prem  Xarain's  heir  at  the  date  of  his  death  and  had 
since  adopted  defendant  Xo.  1 ,  and  a  plea  that  the  claim  was 
time-barred  and  did  not  he. 

The  District  Judge  decided  the  issue  of  limitation  in 
plaintiff's  favoar,  holding  that,  as  plaintiff  accepted  the  arrange- 
ment made  by  his  grandfather,  by  which  defendant  was  left 
in  possession  of  Pandit  Px-em  Xarain's  property,  his  right  was 
not  barred  by  time,  and  that  he  could  sue  to  piotect  his  right  of 
reversion   on  the  widow's  death  by  suing  for  a  declaration. 

The  issues  were — 

(1)  Was    plaintiff     validly    adopted    by    Pandit    Prem 

Narain  ? 

(2)  What  alienations  had  b^en  made  by  defendant  No.  2 

in  favoar  of  defendant  No.  1  ? 
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(3)  Whether  tVie  alienations   would   be   ineffective  after 
defendant  No.  2's  death  ? 

Subsequently  defendant  No.  2  refused  to  act  as  the  guardian 
Ofi  ?//£7n  of  defendant  No.  1,  and  the  Sheriff  of  the  Court  was 
appointed  in  her  place. 

The  ca.se  was  heard  by  Messrs.  Aya  Bam  and  Chuni  Lai, 
but  was  decided  by  Mr.  Lanploy  on  the  record  of  his  predecessors. 
He  held  that  the  claim  was  within  time,  but  Ihat  the  evidence 
as  to  the  factum  of  adoption  was  weak  and  insufficient,  and 
the  plaintiff's  own  conduct  very  much  against  his  claim.  He 
accordingly  found  that  the  adoption  was  not  proved  and 
dismissed  the  suit. 

One  of  the  points  raised  in  the  appeal  is  that  the  lower  Court 
omitted  to  send  certain  letters  to  Pandit  Sarnp  Narain,  plaintiff's 
natural  father,  one  of  the  witnesses  for  tlio  plaintiff",  who  was 
examined  by  commission  at  ludore,  in  order  to  be  proved  by  him, 
and  that  this  was  admitted  by  the  lower  Court,  when  an 
application  for  review  was  filed  with  reference  to  this  point. 
These  letter's  are  P.  I  to  P.  XI,  vile  list  page  31  of  the  printed 
"  record.     At   page   27   of    the   printed   record    Sarup   Narain  is 

questioned  about  the  handwriting  of  the  letters,  which,  or  most  of 
which,  are  said  to  have  been  written  by  Pandit  Dharam  Narain, 
an  uncle  of  the  plaintiff,  who  is  dead.  It  appears  that  a  mistake 
was  committed  in  the  lower  Court  in  not  sending  these  letters 
in  spite  of  defendant's  request  when  interrogatories  were  issued 
for  the  examination  of  Pandit  Sarup  Narain.  Another  important 
letter  is  Exhibit  B,  said  to  have  been  sent  by  Mussammat  Prem 
Wanti  to  Sarup  Narain  shortly  after  Pandit  Prem  Narain's  death, 
see  page  74  of  the  printed  record.  Attempts  were  made  to  prove 
this  letter  by  other  witnesses,  but  the  widow,  who  should  have 
been  asked  about  it,  was  never  examined.  This  was  the  plaintiff's 
fault,  but  it  was  urged  that,  if  the  case  was  sent  back  for  proof 
of  the  letters  P.  I  to  P.  XI  by  Pandlfc  Sarup  Narain,  this  Court 
might  at  tlic  same  time  complete  the  evidence  by  examining 
the  defendant,  Mussammat  Prem  Wanti.  The  plaintiff  had 
a  good  case  as  far  as  the  other  letters  were  concerned,  and  we 
should  have  granted  a  remand  at  least  for  this  purpose,  bat  Mr. 
Shadi  Lai  saved  us  the  trouble  by  admitting  all  the  letters. 

The  case  was  fully  argued  on  the  merits  by  counsel  on  botli 
sides.  Raspondents'  counsel  laid  most  stress  on  the  point  of 
limitation,  which  be  said  had  been  wrongly  decided  by  the  lower 
Oji^rt,  and  a^kjl  ai  tJ  di-spJie   of  it  b.'f ji\)   tikiiig   up  tho  other 
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issues.     This   is   incumbent   on  ns   and  we    proceed  therefore  to 
discuss  the  question  of  limitation  first. 

Plaintiff  is  not  in  possession  of  any  of  his  alleged  adoptive 
father's  property,  and  he  admits  that  defendant  No.  2  at  the 
outset  contested  his  title  to  it  and  insisted  on  her  own  succession. 
In  this  she  succeeded.  Plaintiff's  exclusion  from  his  adoptive 
father's  property  was  tantamount  to  a  denial  of  his  rights  as 
adopted  son,  and  the  widow's  possession  w&s ptimd  facie  adverse. 
Article  1 19  of  the  Limitation  Act  provides  six  years  as  the 
limitation  for  a  suit  to  obtain  a  declaration  of  the  validity  of  the 
adoption,  and  the  time  begins  to  run  from  the  date  when  the 
lights  of  the  adopted  son  are  interfered  with.  According  to  the 
rulings  of  this  Court,  following  the  principle  laid  down  by  their 
Lordships  of  the  Privy  Council  in  Jagadamba  Chaoiihrani  and 
another  V.  DaJihini  iluhun  Eoij  Ckaodhri  and  others  (}),  a.nd  the 
expression  of  opinion  in  Mohesh  Narain  MunsM  v.  Taruck  Nafh 
lioitra  ('),  it  has  been  held  that  where  such  a  suit  has  not  been 
brought  within  the  time  fixed,  the  plaintiff  cannot  sue  for 
lx»ssession  of  the  property  afterwards  and  avail  himself  of  the 
longer  limitation,  prescribed  for  such  suits,  and  raise  the  question 
of  adoption  in  this  indirect  way.  See  G»;ar  Singh  v.  Puran  ('), 
Htm  liaj  Y,  Sahiha  (*),  5.nd  Gwusha  Singh  v.  Nathu  (^).  Here 
the  limitation  for  possession  of  the  property  has  also  expired,  so 
that  to  all  appearance,  unless  saved  by  some  special  cii^cumstance, 
{)laiutiff  is  precluded  from  setting  up  his  adoption  or  claiming  the 
pioperty  of  his  adoptive  father  on  that  ground.  Plaintiff  has 
hero  sued  for  a  declaration  of  his  right  of  reversion  on  the  widow's 
death,  but  if  his  adoption  cannot  be  established  and  the  claim  to 
})i '.^session  of  his  adoptive  father's  property  is  barred  by  time,  the 
claim  for  a  declaration  is  wholly  untenable.  The  adoption 
cannot  be  proved  under  such  circumstances  and,  the  widow's 
possession  being  ex  hypothec  wrongful,  she  has  become  full  owner 
by  adverse  possession  for  more  than  twelve  years,  and,  plaintiff 
has  no  right  of  succession  to  property  belonging  to  her  in  her  own 
right.  A  very  analogous  case  in  regard  to  advei-so  possession  by 
the  Hindu  widow  is  that  of  Larhhan  Kunicar  and  others  v. 
Manoralh  liani  (*),  decided  by  their  Lordships  of  the  Privy 
Council,  Sham  Koer  v.  Dah  Koer  (^),  also  decided  by  same  Board, 
is  likewise  a  very  similar  case. 


(»)  I.  L.  «.,  Xni  Calc,  308,  P.  C.        (*)  HG  P.  «.,  1901. 
(>)  I.  L.  R.,  XK  Calc.,  487,  P.  C  (0  20  P.  R.,  1902. 

^')  71  P.  R.,  1901.  (•)   I.  L.  R.,  XXU  Calc,  -415,  P.  C. 

(')  I.  L.  R.,  XXIX  Calc,  6<31,  P.  C. 
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It  is  argued,  however,  that;  the  widow's  possession  was  not 
adverse,  as  there  was  an  arrangement  by  which  she  was  allowed 
to  succeed  to  the  property  as  a  widow,  that  she  admitted  the 
plaintiff's  adoption  on  that  understanding,  that  this  is  merely  a 
case  in  which  the  succession  of  the  plaintiff  has  been  postponed 
by  consent,  and  that  the  widow  must  therefore  be  regarded  as  a 
mere  life  tenant  of  whom  plaintiff  is  the  reversionary  heir.  Of 
the  arrangement,  however,  there  is  not  the  least  trace  on  the 
record.  There  is  no  document  in  proof  of  it,  nor  any  oral  evidence 
to  show  that  the  widow  agreed  to  hold  the  property  for  life, 
accepting  the  adoption.  There  is  only  Exhibit  B.,  a  letter  said  to 
have  been  written  by  her  to  Pandit  Sarup  Narain.  It  declares 
in  plain  terms  that  she  is  going  to  keep  possession  of  all  the 
property  of  her  husband,  land  as  well  as  Government  Promissory 
Notes,  but  says  that,  if  Sarup  Narain,  who  had  written  to  her 
about  the  adoption  of  Ramji  (plaintiff),  wished  to  keep  up  the 
name  of  his  brother,  she  is  not  such  a  hatiari  (assassin  or  sinner) 
as  to  oppose  him,  but  that  ho  should  bring  up  the  boy  like  his 
own  children,  she  not  being  disposed  to  do  so. 

This  letter  is  not  proved  as  it  was  the  plaintiff's  fault  that 
defendant  No.  2  was  not  examined  as  to  it,  but  there  is  some 
indirect  evidence  in  support  of  it.  Sarup  Narain,  who  produced 
it,  says  he  got  it  in  reply  to  a  Hindi  letter  he  wrote  her,  and  that 
it  appears  to  be  in  the  handwriting  of  one  Pandit  Nii'anj an  Nath. 
Niranjan  Nath,  to  whom  also  the  letter  was  not  shown,  says  the 
widow  got  him  to  write  such  a  letter  to  Pandit  Sarup  Narain. 
The  letter  is  in  Urdu  and  is  not  signed  by  the  widow,  though 
Sarup  Narain  admits  that  she  knew  and  could  wi-ite  in  Nagri. 
But,  in  view  of  the  evidence  above  given  and  Mr.  Shadi  Lai's 
unqualified  admission,  we  will  assume  the  letter  to  be  proved  and 
proceed  to  decide  the  case  on  that  basis. 

The  letter,  however,  does  not  contain  any  trace  of  an  amicable 
understanding  about  the  property,  or  any  request  on  the  part  of 
defendant  No.  2  to  be  allowed  to  hold  the  property  for  life.  It 
contains  a  refusal  point  blank  to  allow  the  property  to  be  held 
by  any  one  but  herself.  Nor  is  there  anything  in  the  coiTc- 
tspondencc  to  show  that  it  was  treated  as  au  offer  to  be  allowed 
to  hold  the  property  on  the  basi;;  uf  the  adoption  being  admitted 
by  her.  The  letter  is  not  dated,  but  it  purports  to  bo  written  a 
month  after  Pandit  Prem  Narain's  death,  or  about  the  J 5th  June 
1879.  The  letter  of  Pandit  Bibhen  Narain,  plaintiff's  grand- 
father and  fathev  of  Prem  Naraiu  and  Sarup  Narain,  dated  iJOth 
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June,  Exhibit  A,  page  73,  clearly  sliows  that  her  possession  over 
the  propei-ty  was  not  agreed  to  by  the  members  of  the  family. 
On  the  conti-ary,  he  advises  Sarup  Narain  to  oppose  the  widow's 
application  for  entry  of  her  own  name  in  the  revenue  records, 
and  to  point  out  that  she  had  concealed  the  plaintiff's  adoption. 
Sarup  Xarain's  letter  of  the  7th  June  condemns  the  widow's 
action  in  respect  of  the  property  and  of  the  alleged  adopted  son 
in  bitter  terms  (page  57).  This  was  apparently  before  Exhibit  B. 
was  written,  but  in  Exhibit  P.  E.,  dat€d  28th  June,  he  refers  to 
that  letter  which  he  is  disposed  to  disregard  as  not  in  her 
handwriting  and  not  bearing  her  signature,  and  disputes  her 
right  to  obtain  possession  of  the  property  (page  50).  Sarnp 
Narain's  letters,  Exhibits  P.  F.  and  P.  C,  are  to  the  same 
purport  and,  though  earlier  in  point  of  date  than  Exhibit  B., 
show  that  he  was  not  in  a  frame  of  mind  to  allow  the  widow  to 
hold  the  property  for  life,  but  on  the  contrary  strongly  objected 
to  it.  Exhibit  P.  I,  dated  7th  February  1880,  discloses  the  same 
attitude  (page  46).  In  addition  to  this  there  are  a  number  of 
letters  from  Dharam  Narain  to  his  fathsr  long  subsequent 
to  the  date  of  Exhibit  B.,  which  are  also  to  the  same  effect,  e.  gr., 
P.  I  (page  3^),  P.  VII  (page  38),  P.  II  (page  40),  P.  Ill 
(page  41).  We  need  not  refer  to  the  rest  of  the  coiTCspondence, 
but  the  above  are  sufficient  to  show  that  no  amicable  aiTaugement 
by  mutual  consent  was  arrived  at  by  which  plaintiff's  adoption 
was  recognized  by  Mussammat  Prem  Wanti,and  she  was  allowed 
to  succeed  to  her  husband's  estate  for  life.  The  feeling  between 
the  widow  and  her  husband's  relations  continued  to  be  strained 
throughout  and  the  lady  simply  followed  her  own  inclinations  as 
respects  the  management  of  the  property. 

There  is  thus  no  understanding  or  agreement  saving 
limitation.  On  the  assumption  of  plaintiff's  adoption,  the  Avidow's 
possession  of  the  property  was  an  usurpation,  and  limitation  rau 
against  the  plaintiff  when  his  rights  were  interfered  with.  The 
plaintiff's  natural  father  and  other  relations  acquiesced  in  the 
widow's  wrongful  acts,  protesting  against  them  at  the  time,  but 
taking  no  steps  to  set  them  aside.  This  does  not  constitute  an 
arrangement  or  agreement.  As  regards  Exhibit  B.  it  does  not 
appear  to  contain  any  clear  admission  of  plaintiff  being  the 
adopted  son  of  the  widow's  husband.  It  rather  speaks  of  his 
being  put  forward  and  treated  as  such,  and  merely  says  that  the 
widow  would  not  object,  if  tbo  plaintiff  were  looked  after  and 
bi'ought  up  by  plaintiff's  oatuiMl  father  and  all   the  ceremonies 
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of  his  marriage,  &c.,  were  performed  by  the  latter.  We  have 
already  said  that  it  is  no  proof  of  an  agreement  or  arrangement 
and  it  is  equally  valueless  as  an  acktiowledgment  under  Section 
19  of  the  Limitation  Act.  Moreover,  even  if  it  could  behold  to  bo 
such  an  acknowledgment,  plaintiff's  claim  is  nevertheless  barred 
by  time,  as  plaintiff  admits  he  was  born  in  May  1871  and  so 
must  have  attained  the  age  of  21  years  in  May  1892. 

Reliance  is  placed  on  two  decisions  of  the  Bombay  and 
Madras  High  Courts,  respectively,  viz.,  MaJiadu  Ganu  v.  Bayaji 
Sidu  (^)  and  Venkatasnmy  v.  Ramanna  and  another  (^).  In  the 
foi'mer  case  a  relinquishment  of  his  rights  for  consideration,  by 
an  adopted  son,  in  favour  of  his  adoptive  mother  was  held  not 
to  be  binding  so  as  to  validate  a  second  adoption  by  the  mother 
after  the  date  of  the  deed.  The  gist  of  the  decision  is  that  the 
status  of  adoption  could  not  be  renounced.  This  was  a  case 
based  on  agreement  and  does  not  decide  that  the  rights  of  an 
adopted  son  may  not  be  barred  by  limitation.  The  latter  case 
appears  to  be  very  much  in  point  and  the  facts  almost  on  all 
fours  with  those  of  the  present  suit.  The  main  ground  for  decision 
in  favour  of  the  adopted  son  was  that  the  widow's  possession  was 
adverse  to  the  extent  of  her  widow's  interest  and  not  further, 
and  that  the  plaintiff,  as  adopted  son,  could  sue  to  protect  his 
right  of  reversion  by  suing  for  a  declaration  of  invalidity  of  an 
alienation  made  by  her  beyond  her  life.  There  is  considerable 
force  in  the  reasoning  of  the  learned  Judges,  but  their  view 
appears  to  be  clearly  opposed  to  the  principle  laid  down  by  their 
Lordships  of  the  Privy  Council  in  Lichhin  Kumvar  and 
others  v.  Manorath  Bam  (^).  In  the  latter  case  Jit  Kunwar, 
widow  of  Mangal  Singh,  the  original  proprietor,  held  some 
property  against  the  right  of  Lachlian  Kunwar,  Mangal  Singh's 
son's  widow,  who  was  the  person  entitled  to  possession  and,  as 
she  asserted,  against  the  son  of  Mangal  Singh  also.  She  had  no 
right  to  a  widow's  estate,  and  she  was  held  by  their  Lordships  to 
have  acquired  an  absolute  interest  by  her  adverse  possession 
beyond  limitation.  Hero  also  Mussaramat  Prem  Wanti  did  not 
expressly  put  forward  a  claim  to  succood  as  widow,  and  in 
Exhibit  B,  she  asserted  that  she  Avould  have  taken  possession  even 
if  she  had  a  son  of  her  body.  On  the  assumption  of  plaintiff's 
adoption  she  had  no  claim  to  a  widow's  estate  like  the  widow  of 
Mangal  Singh  in  the  Privy  Council  case.  It  appears,  therefore, 
that  on  the  doctrine  laid  down  by  their  Lordships,  her  possession 


(1)  i.  L.  R.,  XIX  Bom.,  239.         (»)  6  Mad.,  L.  J.  B„  188. 
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was  in  every  sense  adverse  to  the  plaintiff  to  the  f allest  extent  of 
ownership.  No  question  arises  before  us  whether  she  had  adverse 
possession  against  the  coUatei-al  heii-s  of  Pandit  Prem  Narain. 
Plaintiff  claims  here  as  the  adopted  son  of  Pandit  Prem  Narain, 
and  Mussaramat  Prem  Wanti  had  no  title  to  succeed  as  a  widow 
as  against  him  holding  that  character,  and  her  possession  was, 
therefore,  wrongful  and  adverse.  Sham  Kr>er  v.  Dah.  Kcer  (-), 
already  cited,  supports  the  same  view  and  is  al.so  instructive,  as 
an  argument  about  an  arrangement  like  that  set  up  here  was 
put  forward  in  that  case,  which  was  rejected  by  their  Lordships 
of  the  Privy  Council. 

We  accordingly  hold  differing  from  the  District  Judge,  that 
the  plaintiff's  claim  is  barred  by  limitation. 

It  is  not  necessary  in  view  of  the  above  finding  to  discuss 
the  question  of  the  factum  of  adoption,  as  to  which  much  no 
doubt  can  be  said  on  both  sides,  in  any  detail.  Suffice  it  to  say 
that  on  the  whole  we  find  ourselves  unable  to  differ  fix)m  the 
finding  of  the  District  Judge.  He  has  discussed  some  of  the 
evidence  of  the  witnesses  but  not  all,  but  these  were  among  the 
more  important  of  them.  There  is  not  any  satisfactory  direct 
oral  evidence  of  the  adoption,  and  the  statement  of  the  Prohit 
Lachmi  Narain  contains  some  damaging  admissions  against 
plaintiff's  case.  The  documentary  evidence  also  is  either 
unsatisfactory  or  inconclu'^ive.  The  respondents'  objection  to 
Dharam  Xarain's  letters  is  apparently  well  founded.  They  speak 
of  the  adoption  in  general  terms,  but  the  dispute  had  already 
arisen,  and  hence  Section  32  (5)  does  not  make  them  admissible. 
It  is  possible  that  the  fact  that  he  and  Sarup  Narain  speak  of  the 
adoption  immediately  after  Pandit  Prem  Narain's  death  in  their 
letters  may  raise  a  presumption  in  plaintiff's  favour,  but  if  it  does, 
it  is  a  feeble  one.  There  probably  was  an  intention  to  adopt  on 
the  part  of  Pandit  Prem  Narain,  but  it  is  not  satisfactorily 
proved  that  it  was  actually  cari'ied  out.  It  is  also  possible  that 
plaintiff  lived  sometime  with  Pandit  Prem  Narain  and  there  was 
some  treatment  of  him  as  adopted  son,  but  the  evidence  as  to  this 
is  also  weak.  Very  little  reliance  can  be  placed  on  Exhibit  D. 
at  this  distance  of  time. 

The  strongest  evidence  adverse  to  the  plaintiff  is  furnished 
hy  his  own  conduct  and  that  of  his  relatives,  including  his  natural 
fiithor.     If  he  was  really  adopted  .some  years  before  Pandit  Prem 
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Narain's  death  and  treated  as  his  adopted  son,  it  is  difficult  to 
believe  that  the  widow  would  dare  ignore  him  altogether  and 
assert  her  own  right  to  his  property.  Waiving  the  consideration 
that  after  acquiescing  in  the  adoption  for  six  or  seven  years  she 
was  not  likely  to  quarrel  with  plaintiff,  it  is  apparent  that 
plaintiff  was  not  a  helpless  stranger  brought  into  Pandit  Prem 
Narain's  family,  but  a  nephew  of  the  adopter  and  had  powerful, 
inflaential  and  well-to-do  supportei's  in  his  natural  father  and 
his  uncle  Dharam  Narain,  and  could  not  be  so  easily  and  summarily 
brushed  aside  by  a  woman.  Conceding  that  these  relations  were 
unwilling  to  go  to  Court  and  to  drive  the  widow  to  extremities, 
wo  can  hardly  balieve  that  they  would  allow  her  to  seize  on  all 
the  property  of  her  husband  in  this  high-handed  way  and  did 
not  even  take  the  precaution,  if  they  were  willing  to  let  her  have 
the  use  of  the  property  during  life,  to  obtain  a  document  from 
her  putting  the  position  of  the  plaintiff  beyond  question.  Such 
forbearance  as  they  displayed  is  hardly  possible  if  there  was  a 
complete  adoption,  and  would  have  amounted  to  a  culpable 
sacrifice  of  the  interests  of  a  helpless  minor,  who  was  the  natural 
son  of  one  of  them  and  nephew  of  the  other.  The  only  rational 
explanation  is  that  they  were  conscious  of  the  weakness  of  their 
case  about  the  adoption.  Plaintiff  on  attaining  years  of  discretion 
behaved  just  in  the  same  way,  and  the  present  is  a  cheap  device 
to  raise  the  question  of  his  rights  as  adopted  son.  We  are 
constrained  on  the  whole  therefore  to  agree  with  the  lower 
Court. 

Th«  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  4. 

Before  Mr.  Jiifitice  Chatter ji  and  Mr.  Justice  Anderson. 

^    MUHAMMAD  PAROUGH  AN"D  OTHERS,— (PLAiNirPF-s),— 

APPELLANTS, 

Versus 

ABDUL  HAKIM  AND  OTHERS,— (Depbndants),— 

RESPONDENTS. 

Civil  Appeal  No.  419  of  1900. 

fJenami  tramtaction — Bar  to   suit  aguinst    purchaser    buying  benatni — 

Suit  against  the  assignee  of  the  certified  purcJmser  on   the   groujui    that    the 

plaintiff  was  (he  real  purchaser — Civil  Procedure  Code,  1883,  Section  317. 

Although  no  aaifc  can  ba  raaiufcainjd  uai-r  Section  317,  Civil  Procedura 
Code,  against  a  certified  purchaser  at  aa  exeouLioa  gala  on  tho  ground 
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that  he  baa  purchased  benami  for  any  other  person,  the  protection  given 
by  that  section  being  strictly  limited  to  the  case  of  a  certified  purchaser 
does  not  preclude  a  suit  against  his  assignee  or  representative. 

Theyyic'lan  v.  Kochan  (»),  Sihta  Kunicar  v.  Bhagoli  (*),  yokori  Dhur 
V.  Sarup  Chunder  Dey  ('),  Dukhoda  Sundari  Dassi  v.  Sreemuntha  Joaddar  (*), 
Monappa  V.  Surappa  (*),  and  Mussammat  Buhuns  Koicur  v.  Lalla 
Buhooree  Lai  ("),  cited  and  followed. 

Further  appeal  from  the  decree  of  D.  C.   Johnstone,   Esquire,  Divi' 
sional  Judge,  Umballa  Divifion,  dated  2Srd  December  1  899. 

Dharam  Das,  for  appellants, 

Ganpat  Rai,  for  respondents. 

The  jndgment  of  the  Court  was  delivered  by 

Chatterji,  J.— This  is  a  suit  brought  by  the  sons  of  one  7th  Dec.  1903. 
Elahi  Bakhsh  against  Hussain  Bakhsh,  now  deceased,  and  Gokal 
Chand,  vendee  from  him,  for  possession  of  a  house  in  the  Canton- 
ment bizir  of  Umballa,  on  the  ground  that  the  plaintiffs'  father 
was  the  real  owner  of  the  property,  though  it  was  purchased  at 
an  auction  sale  in  execution  of  decree  in  the  name  of  the  first 
defendant.  The  other  facta  need  not  be  set  out  here  as  they  are 
sufficiently  gi%-en  in  the  judgments  of  the  lower  Courts. 

The    first   Court  dismissed  the  suit,  holding  the   plaintiffs'  « 

claim  not  to  be  proved,  but  the  Divisional  Judge  has  upheld  its 
decree  simply  on  the  ground  that  the  suit  is  barred  by  Section 
317  of  the  Cede  of  Civil  Procedure.  It  is  contended  before  us 
in  appeal  that  the  Divisional  Judge  is  wrong  in  his  view  of  the 
law. 

A  good  number  of  authorities  have  been  cited  before  us  to 
show  that  the  protection  given  by  Section  317,  Civil  Procedure 
Code,  18  strictly  limited  to  the  case  of  the  certified  purchaser 
being  sued  on  the  ground  that  the  purchase  was  made  on  behalf 
of  some  other  persoa  and  that  it  does  not  extend  to  the  certified 
purchaser's  assignee  or  representative.  Theyijavelany.  Kochan  (*) 
is  an  authority  for  the  latter  proposition  which  the  learned 
Divisional  Judge  declined  to  follow,  as,  in  his  opinion,  the 
assignee  stands  in  the  shoes  of  the  nssignor  and  is  entitled  to 
the  same  privilege.  Ihe  weight  of  authority  in  suppoi-t  of 
the  position,  however,  is  too  strong  to  be  brushed  aside,  see  Sibtj 
Knnwar  y.  Rhagoli  {*),  which  was  a  case  of  a  suit  against  the 
representative  of  a  certified   purchaser.     A'otori    hhur   v.  Sarup 


(M  I.  L.  R.,  XXI  Mad.,  7.         (♦)  3  Calc,,  W,  N.,  657 
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Chunder  Bey  (}),  Dukhoda  Sundari  Dassi  v.  Sreemuntha  Joaddar 
and  others  (^),  Monappa  v.  Sutoppa  (^),  and  ubovc  all  the 
ruling  of  their  Lordships  of  the  Privy  Council  in  Mtissaminat 
Buhuns  Koivur  v.  Lalla  Buhooree  Lall  and  Jokhee  Lall  (*)  on  the 
corresponding  section  of  A ct  VIII  of  1859,  viz.,  Section  260.  Their 
Lordships  limited  the  scope  of  the  section  to  the  particular  case 
mentioned  in  it,  viz.,  that  suits  against  the  certified  purchaser 
on  the  ground  that  the  purchase  was  made  on  behalf  of  another 
person  not  the  ccr'tified  purchaser  shall  not  lie.  They  held  that 
the  Code  of  Civil  Proccclnre,  being  a  Code  relating  to  procedure 
only,  did  not  legislate  on  the  subject  of  henami  purchases 
generally,  and  that  the  Courts  ought  to  give  effect  to  the  particular 
provision  enacted  without  travelling  beyond  it  into  the  domain 
of  substantive  law.  To  quote  their  Lordships'  own  words,  "where 
"  the  legislature  has  stopped,  the  Courts  must  stop." 

Section  260  of  Act  VIII  of  1S59  is  practically  identical  in 
its  language  with  Section  :517  of  tlie  present  Code,  and  the  i"uling 
of  their  Lordships  has  been  rightly  treated  by  the  High  Courts 
in  India  as  the  leading  authority  for  the  construction  of  the 
latter  section.  Had  the  suit  been  against  Hussain  Bakhsh 
alone  personally  the  suit  must  have  failed. 

But  the  property  is  in  the  hands  of  the  vendee  who  was  at 
ODce  impleaded  when  the  fact  of  his  purchase  became  known  to 
the  plaintiff.  The  claim  against  Hussain  Bakhsh  was  bound  to 
be  dismissed,  but  that  did  not  dispose  of  the  case.  The  vendee 
has  been  impleaded  as  the  person  really  interested  now  to  defend 
the  suit,  and  there  mast  be  a  decision  regarding  his  rights.  If 
he  be  struck  out  of  the  record  and  the  suit  against  Hussain 
Bakhsh  dismissed  as  not  maintainable,  there  will  be  nothing 
to  prevent  a  fresh  suit  by  the  plaintiffs  against  the  vendee  who, 
according  to  the  rulings  we  have  cited,  does  not  enjoy  the 
protection  given  by  Section  317,  and  such  an  order  will  only  leaJ 
to  further  litigation.  We  hold,  therefore,  that  the  case  against 
Gokal  Chand  should  be  decided  ou^^the  merits  in  this  suit. 

The  learned  Divisional  Judge  has  expressed  no  opinion  on 
the  evidence  and  has  simply  decided  the  suit  on  the  preliminary 
point  of  law  discussed  above,  as  to  which  bis  finding  cannot  be 
upheld.  The  case  must  be  remanded  to  him  under  Section  562^ 
Civil  Procedure  Code,  for  a  fresh  decision. 


(1)  5  Calc,  W.  N.,  341,  C)  I.  L.  R.,XI  Mad.,  234. 

(')  3  Calc,  W.  ^.,  (357.  (*)  I'i  Moo  I.  A.,  49G. 
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As  Hussain  Bakhsh  was  alive  when  he  was  sued,  his  heirs 
are  entitled  to  the  sume  defence  as  he  would  have  been  entitled 
to,  and  as  respects  them,  had  they  held  tli3  house  in  possession, 
the  claim  was  bound  to  have  been  dismissed  with  costs.  They 
are,  however,  not  interested  in  the  suit,  as  they  have  no  subsisting 
right  in  the  disputed  property.  TLey  should,  therefore,  have 
been  struck  out  of  the  record,  and  we  pass  that  order. 

We  accept  the  appeal  as  rejrards  Gokal  Chand,  respondeat, 
and  remand  the  case  to  the  Divisional  Judge  for  a  decision  of  the 
ease  on  the  merits,  Gokal  Chaud  being  the  sole  raspondenfc. 
Stamps  to  be  refunded.     Costs  to  abide  the  result. 


Appeal  allowed. 


No.  5. 

Before  Sir  William  ClarJc^  Kf.,  Chi^f  Judge,  and 

Mr.  Justice  Robertson. 
PIRBHU  DI,\L,  -  (Defendant),  -APPELLANT, 
Versus 

HAM  CHAND  AND  ANOTHER,— (Pl.uxtiffs),— 
RESPONDENTS. 

Civil  Reference  No.  2  of  1903. 

L In  uu<  .1,  uiid  tenant — ^ctice  to  quit  or  to  pay  higher  rate  of  re7it — 
Tenant  holding  over  after  tenancy—  Landlord's  right  to  demand  enhanced 
rent — Tenant's  obllga'ion  to  observe  fresh  terms — Damages  for  use  and 
occupation. 

Where  a  tenaut  has  no  right  of  occupaucy  and  no  lease  on  special 
terms,  be  is  liable  to  be  ejected  upon  a  reasonable  notice  to  quit,  and 
such  notice  cannot  be  held  to  be  bad  and  insnfficient  merely  because  it 
holds  out  an  offer  to  the  tenant  to  remain  on,  on  fresh  terms,  from  a 
given  date  if  the  tenant  prefers  that  alternative,  but  such  notice  must  be 
clear  and  definite  in  its  terms,  and  such  as  to  terminate  the  current 
tenancy.  In  cases  where  such  a  notice  has  been  given  and  the  tenant  has 
not  vacated  and  upon  the  facts  disclosed  where  the  tenant  is  to  be 
presumed  to  h»ve  accepted  the  terms  offered,  the  reut  should  be  decreed 
in  accordance  with  such  terms,  but  where  no  such  consent  can  be 
presumed,  or,  owing  to  insufficient  time  granted  or  for  other  !<ufficient  cause, 
the  tenant  has  held  over  but  not  contumaciously,  the  Courts  should  award 
•x  reasonable  cum  for  use  and  occupation,  and  should  it  be  found  that 
the  tenant  has  held  over  wilfully  and  contumaciously,  the  Courts  in  India  f 
would  properly  award  reasonable  damages,  and  the  penalty  laid  down  in 
England  by  Statute  i,  George  II,  Chapter  28,  Section  I,  of  double  the  rent 
may  sometimes  bo  taken  as  a  fitting  standard. 


iia/" 
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Ganga  Singh  v.  Mussammat  Shib  Devi  {^),  Coomar  Poresh  Narain  Boy 
V.  Robert  Watson  ^^  Co.  (*),  Prosunno  Coomaree  Dehea  v.  Sheikh  Button 
Bepary  ( * ),  Ranee  Lalunmoonee  v.  Rajah  Ajoodhya  Ram  Khan  (*),  The 
Collector  of  Monghyr  v.  Hakim  Maiar  Bukhsh  (^),  Kylash  Chunder  Sircar 
V.  Woomanund  Roy  ("),  and  Kikahhai  Oandabhai  v.  Kalii  Ohela  ('), 
referred  to. 

Case  referred  ly  S.  Cliffurd,  Esquire,  Livisional  Judge,  Delhi 
Bivition,  on  6th  Fthruary  1903. 

Beechey,  for  appellant. 

Grey  and  Shadi  Lai,  for  respondents. 

The  material  facts  of  this  case  and  the  question  referred 
for  the  decision  of  the  Chief  Court  sufficiently  appear  from  the 
judgment  of  the  Court  delivei-ed  by 

3rd  Dec,  1903.  Robertson,  J.— The  point  actually  referred  in  this  case   has 

not  been  made  as  clear  as  we  could  have  wished. 

We  understand  the  learned  Divisional  Judge  fo  have  found 
that  the  defendant  in  this  case  has  no  permanent  right  of 
occupancy  regarding  the  house  in  question  and  is  liable  to  have 
his  present  tenancy  terminated,  and  to  be  evicted. 

The  second  question  referred  to  in  the  judgment,  and  which 
is  now  referred  to  us,  was  *'  whether  the  plaintiff  is  entitled  to 
"  enhance  the  rent  payable  by  the  defendant." 

There  can,  of  course,  be  no  doubt  that  it  follows  from  the 
finding  that  the  plaintiff  has  the  power  to  eject  the  defendant, 
that  he  also  has  the  power  to  raise  the  rent  by  suitable  process. 
Upon  this  the  lower  Appellate  Court  remains,  inter  alia  :  — 

"  In  cases  where  the  plaintiff  is  owner  of  the  land  and 
"  houses  standing  on  it  and  the  tenants  hold  over  wiongfully,  it 
"  may  be  correct  to  fix  the  rent  by  awarding  compensation  for 
"  the  use  and  occupation  of  the  promises  as  was  done  in  Gunga 
•'  Singh  V.  Mussammat  Shib  Dt-ri  (M.  Here,  however,  plaintiff 
"  is  owner  of  the  land,  and  defendant  owner  of  the  materials, 
"  and  it  appears  to  me  that  the  plaintiff  should  be  left  to  a  suit 
"  for  ejectment  and  that  the  Civil  Court  should  not  from  time  to 
*'  time  fix  the  rent  payable  for  the  land.  I,  therefore,  hold  that 
"  plaintiff  is  not  entitled  to  enhance  the  icnt  without  the  consent 
"of  the  defendant,  and  that  his  proper  remedy  is  a  suit  for 
"  ejectment." 


(')  .38  P.  R.,  1898.  (*)  23   W.  H.,  Gl. 

C)  8  Calc,  L.  B.,  543.  (")  25   IF.  B.,  ]3G. 

h)  I.  L.  R.,  Ill  Calc,  696.  (•"•)  24  11'.  R.,  412. 
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There  appears  to  be  some  confusion  of  ideas  here,   but  we 
will  endeavour  to  deal  with  the  question  as  we  understand  it. 

After  hearintr  argnments  and  considering  the  anthoritiea, 
inler  alia  those  noted  below  : — 

^'^ornar  Poresh  Narai)i  Roy  v.  Robert  Watson  &  Co.  ('), 
Prosunno  Coomaree  Debea  v.  Sheikh  Rutfon  Bepary  (•),  Ranee 
Lalunmoonee  y.  Rijah  Ajnoihya  Ram  Khan  (^),  The  Collector  of 
Mongyr  v.  Hakim  Madar  Bakhth  (^),  Kylash  Chunder  Sircar  ?. 
Woiymanund  R&y  C^),  Kikabhai  Gandabhai  \.  Kaln  Ghela  (*),  and 
Hinqa  Singh  v.  Musaiyimat  Shib  Devi  (^). 

We  are  of  opinion  that  the  law  of  India  as  it  applies  to 
this  CJise  is  briefly  as  follows  :  — 

Where  a  tenant  has  no  right  of  occupancy,  and   no  lease  on/ 
special    terms,   he   may  be  given  notice  to  quit,  and  such  notice 
cannot   be   held   to   be   a    bad   and    insnflficient   notice,  merely 
Ijecause   it   holds   out   an   offer   to  the  tenant  to  remain  on,  on  | 
fresh   terras    from  a  given   date   if  the  tenant   prefers    that! 
alternative,    provided  always  that  the  notice  is  clear  and  definilo' 
in  its   terms,    which   must  be  such  as  to   terminate  the  current 
tenancy.     The  English  law  probably   requires   something  moi*e 
than  this,  but  in  India,  we  may  take  it  as   settled   that  a  notice 
to   quit,   with  an  offer  of  the  alternative  of  staying  on,  on  fresh 
t/orms,  snch  as   paying   a  higher  rent,  in  a  notice  which  is  clear 
and  unmistakeable,  is  sufiBcient  to  terminate  the  <enancy  on  the 
date   fixed,  if  the   notice   given    is  not  defeasible  on  an}'  other 
ground.     Whether   the   notice   is   of  such   a  nature  is   in  each 
particular  case  a  question  of  fact.     In  England  it  is  a  "  question 
for  the  Jury." 

In  this  case  the  notice  is,  in  onr  opinion,  a  clear  and 
nnmistakeable  notice  to  quit,  or  to  exercise  tho  option  of 
commencing  a  fresh  tenancy  at  an  enhanced  rate.  The  terras 
arc  as  follows  : — 

" prive  you   notice    to     vacate    the    premises 

•  rented  by  you  in  Katra  Ghi  belonging  to  the  said  Lala  Ram 
"  Chand  and  Mr.  K.  S.  on  or  before  Baisakh  Sambat  IP.'S.^r^ 
"  22nd  April  18P8,  in  default  of  which,  after  the  said  date  and 
"  nntil  farther  notice,  the  rent  of  the  said  premises  will  be 
"  Rs.  30  per  mensem.''   This  was  signed  by  Clarence  Kirkpafrlok 


(')  3  Calc,  L.  R.,  543.  (*)  25  W   R.,  136. 

(')  I.  L.  R..  Ill  Calc,  696.  (")  24  W.  i?.,  412. 

(»)  23  T7.  R.,  Gl.  (•)  /.  L.  R.,  XXll  Bom  ,  241 

(')  33  P.  R.,  1808. 
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for  the  plaintiff.  This  notice,  we  think,  was  clearly  calcalated 
to  terminate  the  old  tenancy  from  22nd  April  1898.  This  view 
is  supported  i'der  alia  by  the  ruling  reported  as  Kikahhai 
Oandabhai  v.  Kahi  Ohela  (^). 

When  a  notice  such  as  this  has  been  issued,  and  tl*e  tenant 
does  not  vacate,  it  will  depend  upon  the  facts  diRclosoi;^  in  cadi 
case  whether  the  tenant  is  to  be  presumed  to  havo  accepted 
the  terms  offered,  in  which  case  rent  would  be  decreed  in 
accordance  Avith  such  terms,  or  it  may  be  held  that  no  snch 
consent  can  be  presumed,  bat  that,  either  owing  to  insufficient  time 
granted,  or  for  other  suflScient  cause,  the  tenant  has  not  vacated, 
l)ut  has  not  held  over  contumaciously.  In  such  a  case  the  Court 
would  award  a  reasonable  sum  for  use  and  occupation. 

If,  however,  it  be  found  that  a  tenant  has  held  over  wilfully 
and  contumaciously,  the  Courts  in  this  country  would  properly 
award  reasonable  damages,  and  the  penalty  laid  down  in 
England  by  Statute  4,  George  II,  Chapter  28,  Section  1,  of  double 
the  rent,  may  sometimes  be  taken  as  a  fitting  standard. 

These  views  are  in  accord  with  those  expressed  in  Gaiuja 
Singh  v.  Miissammut  Shib  Devi  (^). 

In  considering  what  sum  should  be  allowed  for  use^  and 
occupation,  or  for  damages  for  contumacious  holding  over,  the 
whole  circumstances  of  the  tenancy  and  the  sufficiency  in  point 
of  time  of  the  notice,  may  properly  be  taken  into  consideration. 

If  the  terras  of  the  existing  tenancy  do  not  indicate  the 
period  of  notice  required,  the  notice  must  be  such  as  is  reasonable 
in  each  particular  case,  and  the  fact,  that  the  buildings 
t.hemselves  or  their  materials  belong  to  the  tenant,  is  a  factor  to 
bo  taken  into  count  should  that  be  found  to  be  the  fact. 

The  learned  Divisional  Judge  does  not  discuss  this  question 
from  this  point  of  view.  Clearly  a  Court  cannot  fix  a  rent  in  such 
a  case  at  all.  It  is  for  the  landlord  to  fix  the  rent,  and,  having 
fixed  it,  to  sue  for  it,  for  recompense  for  use  and  occupation, 
or  damages  for  the  period  to  which  the  claim  extendn,  if 
necessary,  and JOg,  aee8jfit^.jind^cgjWjM  to  terms  with  the 

tenant,  to  sue  for  ejectment.  But  he  is  not  bound  to  proceed  to 
the  last  extreme  measui^  at  once.  He  can,  as  pointed  out  above, 
give  unconditional  notice  terminating  the  tenancy  and  fixing 
the  rent  from  its  termination,  and  if  the  tenant  thereafter  holds 


(')  7.  L.  R.,  XXII  Bom.,  241.        C^)  33  P.  B.,  1808. 
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over,  he  cau  be  prooqeded  against  as  noted  above.  Of  course,  be  / 
cannot,  without  the  tenant's  consent,  i-aise  the  rent  without  Brat  /' 
tormioating  the  existing  tenancy.  P 

Wo  have  decided  that  in  this  case  the  notice  given  was  iu 
its  tcnns  per  6>  sufficient  to  terminate  the  then  cuiTcnt  teuancy. 
What  was  payable  as  rent,  recompcDse  for  use  and  occupation, 
or  damages  for  'contumacious  holding  over,  was  a  question  to  be 
decided  by  the  lower  Appellate  Court  and  has  not  been  refeii'ed 
to  us. 

Our  answer  to  the  question  put  to  us,  therefore,  is  that  the  \ 
landlord  in  this  case  cannot  alter  the  rent  without  tenninating  I 
the  tenancy,  but  that  the  notice  of  the  22nd  February  1898  did  j 
terminate  the  previous  teuancy,  which  ceased  to  exist  on  22ud  i 
April  1898. 

That  it  is  for  the  Court  below  to  decide  whether  the  notice 
was  otherwise  sufficient,  and,  after  considering  all  the  facts, 
the  rights  of  the  tenant  over  the  materials,  the  length  of  the 
notice  given  and  all  other  material  circumstances,  to  decide  i 
whether  the  tenant's  consent  to  the  new  terms  offered  should  / 
be  presumed  from  his  actions,  in  which  case  plaintiff  is  entitled 
to  rent  at  the  rate  fixed  in  the  notice,  or  whether  he  is  holding 
over  simply,  and,  if  so,  whether  his  holding  over  is  wilful  and 
contumacious,  in  which  case  plaintiff  would  be  entitled  to 
reasonable  damages,  or,  if  the  holding  over  be  found  not  wilful 
and  contumacious,  then  tic  plaintiff  Woold  be  entitled  to  a 
!  cusouablc  sum  for  usc^and  occupation. 

Full  Bench. 

No.  6. 

Bejurc  Sir  IVilliam  Clark,  Kt.,  Chief  Judge,  Mr.  Juniicc 
Heid  and  Mr.  Justice  Robertson. 

NAJM-UD.DIN,-(pLAixTiFf),— APPELLANT, 

Versus 


MUNICIPAL  COMMITTEE,  DKLUl,— (UtrENUANi),— 
RESPONDENT. 

Civil  Appeal  No.  80  of  1903. 

Jarisdiclion—Valualion  of  suit  for  purposes  of  jurisdiction— Sutts 
\'a'.ua(i;n  i-i  1««7.  <-  '-'^^8,0— Court  Peea  Act,  1870,  Seclwn7,  '■>.,,(<c 
(.t). 

Udd,  iliut  ihc  vuluo  of  a  suit  goverued  by  Uulo  IV  framoJ  by 
iho  Chiof  Court  umlcr  Scctiou  U  of  Ibe  iSuita   Valuation  Act,  VII  of   1887, 
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for  the  purposes  of  Section  70  (1)  (6),  proviso  (ii)   of  the   Punjab   Courts 
Act,  ia  the  value  assessed  by  tlie  plaintiff  under  clause  (h)  of  that  llulc. 

Scmhle.—ln  suits  of  this  nature  the  amount  of  Court-fee  payable  ia  to 
be  computed  on  the  jurisdictional  value  of  the  relief  sought. 

Sohan  Lai  v,  Oulah  Mai  ('),  Bai  Varunda  Lalishmi  v.  Bai  Mancyavri  ('-), 
BoiJija  Nath  Adya  V,  Makhan  Lai  Adya  ('),  Nanalc  v.  Gurdilta  ('),  and 
Ouruvajaimna  v.  Venhatakrishnama  Chetti  {^),  referred  to. 

Further   appeal  from  the   decree   of  A.  Kensinglon,   Esquire, 
Divisional  Judge,  Delhi  Division,  dated  7th  March  1901. 

Muhammad  Shafi,  for  appellant. 

Muhammad  Shah  Din,  for  respondent. 

This  was  a  reference  to  a  Full  Bench  hy  Roheitsuu^  .),,  lu 
determine  that  '*  when  one  value  has  been  given  in  a  plaint  for 
"  purposes  of  Court'fee,  and  Conrt-fee  paid  on  tbat  only,  atui 
"  another  value  fixed  for  purposes  of  jurisdiction,  what  is  to  be 
"  held  to  be  the  value  of  the  suit  for  the  purposes  of  Section  70  (6) 
'*  of  the  Punjab  Courts  Act,  clause  (?V).  " 

The  order  of  reference  by  the  learned  Judge  was  as  follows  : — 
dlh  Jtdy  VdO'6.  lloBEKTSON,  J.  — In  the  first  Court  this  suit   was   valued   for 

purposes  of  jurisdiction  at  Rs.  450  and  for  purposes  of  Court- 
fee  at  Rs.  50  only  under  a  ruling  published  as  Sohan  Lai  v.  Gidab 
Mai  ('),  it  was  held  by  a  single  Judge  that  under  Section  8  of 
the  Suits  Valuation  Act,  the  value  of  the  suit  for  purposes  of 
Court-fee  and  the  value  for  purposes  of  jurisdiction  shall  be  same, 
aud  that  value  shall  be  the  value  fixed  for  Court-fee.  The  same 
view  appears  to  have  bsen  taken  in  Bai  Varunda  Lakshmi  v, 
Bai  Mancgavri  C*),  but  a  somewhat  different  view  appeal's  to 
have  been  taken  in  Boidyn  Nath  Adya  v.  Makhau  Lai  Adya  (3), 
and  by  a  Division  Bench  of  this  Court  in  Nanak  v.  Gurditta  (*). 
In  this  last  case  it  was  held  that  the  value  for  purposes  of  Court- 
fee  and  purposes  of  jurisdiction  shall  be  the  same,  but  that  value 
shall  be,  not  as  decided  in  Sohan  Lai  v.  Gulab  Mai  (^),  the  value 
fixed  for  purposes  of  Court-fee,  but  the  value  fixed  fur  puipuse.^i 
of  jurisdiction.  The  point  is  an  important  one  as  it,  inttr  alia, 
att'eclb  the  admissibility  of  a  number  of  applications  under  Stc- 
tion  70  (t)  of  the  Punjab  Courts  Act,  as  in  the  case,  iu  which  the 
objection  was  taken  that  following  8ohan  Lai  w.  Gulab  Mai  ('), 
the  value  of  the  suit  was  only  Rs.  50  aud  not  Rs.  450,  and 
cousequoutly  no  appeal  or  revision  under  Section  70  (6)  could  be 

C)  50  P.  H.,  18UG.  («)  /.  L.  R.,  XVII  Calc,  G80. 

C)  /.  L.  11.,  XVni  Bom.,  207.       {«)  63  P.  H.,  VJO'2. 
(*)  1.  L.  II.,  XXI  V  Mad.,  y4. 
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entertained ;   as   the  point  is   important   and  thei-c  is   a  conflict 
of  opinion  I  refer  the  following  point  to  a  Full  Beucli  :  — 

"  When  one  value  has  been  given  in  a  plaint  for  purposes  of 
'•  Court-fee,  and  Court-fee  paid  on  that  only,  and  another  value 
"  fixed  for  purposes  of  jurisdiction,  what  is  to  be  held  to  be  the 
"  value  of  the  suit  for  the  purposes  of  Section  70  (6)  of  the 
"  Punjab  Courts  Act,  clause  (»)•" 

Tlie  judgment  of  the  learned  Judges  who  constituted  the 
Full  Bench  was  delivered  by 

Reid,  J. — The  question  refeiTed  is,  when  one  value  has  been       -1-*^  Nov.  1903, 
givcQ  in  a  plaint  for  purposes  of  Court-fee  and  Court-foe  paid  on 
lliat  only,  and  another  value  fixed   for   purjx)ses  of  jurisdiction, 
what  is  to  be  held  to  be  the  value  of   the   suit  for   the   puiposc^s 
of  Section  70  (1)  (6)  pix)viso,  {ii)  of  the  Punjab  Courts  Act  r 

The  suit  was  "  for  maintaining  a  main  door  of  a  house," 
and  was  governed  by  Rule  IV  framed  by  this  Court  under 
Section  9  of  the  Suits  Valuation  Act,  VII  of  1887,  aud  by  Section 
7  (iv)  (d)  of  the  Court  Fees  Act,  VII  of  1870,  under  which  the 
amount  of  fee  payable  is  computed  according  to  the  amount  at 
which  the  itjlief  sought  is  valued  in  the  plaint  or  niemoi*audum 
of  appeal,  and  the  plaintiff  was  bound  to  state  tlie  value. 

Section  8  of  the  Suits  Valuation  Act  provides  that  in  suits 
of  this  class  the  value  as  detei mined  for  the  computation  of 
Court-fees  and  the  value  for  pui'poses  of  jurisdiction  shall  be 
the  same,  and  Section  9  empowers  High  Couits  to  frame  rules 
for  valuation  of  certain  suits. 

Rule  IV  was  framed  accordingly  (page  189,  Rules  and 
Urdei-s)  aud  counsel  for  the  plaintiff-appellant  contends  that 
clause  («)  of  the  Rule— "Value— For  tbe  purposes  of  the  Court 
"Fees  Act,  1870— as  determined  by  that  Act  "--enables  his 
client  to  assess  an  arbiti-ary  value  for  puiix)se8  of  Court-fees 
other  than  the  value  assessed  under  clause  (Z>)  of  the  rule 
for  purposes  of  jurisdiction. 

No  authority  which  supports  this  contention  has  been  cited. 

In  Sohan  Lai  v.  Gulab  Mai  and  others  (*),  Dai  Varunda 
Lak$/imi  w  Bai  Manegavri  ('),  was  followed,  and  it  was  held, 
in  a  case  not  governed  by  the  Rules  framed  under  Section  9  of  the 
Suits  Valuation  Act  and  governed  by  Section  7  (iv)  of  the  Court 
Flos    Act,  that  the  value  assessed  for  pur|)oses  of  Court- fees   was 


(    '  50  P.  B.,  1896.  r- )  i.  I^.  /«.,  ILVni  Bom,,  207. 
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also  the  value  for  purposes  of  jurisdiction,  altliougli  the  plaiulifl's 
iiibitrarily  Bxcd  a  far  higher  value  for  the  latter  purposes. 

lu  Nanalc  v.  Qurandilta  (J),  iu  a  case  governed  by  Rule 
IV,  it  was  hekl  that  the  result  of  the  rulings  above  cited  was 
that  the  statement  of  value  for  purposes  of  jurisdiction  under 
clause  (6)  of  the  Rule  must  be  accepted  as  the  statement  of 
value  required  by  Section  7  {iv)  of  the  Court  Fees  Act. 

Boidya  Nath  Adya  and  others  v.  Makhan  Lai  Adya  ('), 
dealt  with  a  suit  for  partition,  and  it  was  held  that  the  value 
for  purposes  of  jurisdiction  was  the  value  of  the  property  iu 
suit,  Sections  7,  8  and  11  of  the  Suits  Valuation  Act  indicating 
that  a  plaintiff  could  not  choose  the  Court  in  which  he  should 
bring  his  suit  for  possession  or  partition  by  assigning  an 
arbitrary  value  to  the  subject-matter  of  the  suit. 

In  Qururqjammav.  Venkatahrishnama  Cheltt  and  others  ('), 
it  was  held  that  a  Court  had  no  power  to  increase  the  value 
stated,  iu  a  suit  for  an  injunction,  under  Section  7  {I'v)  (d)  of 
the  Court  Fees  Act,  and  that  such  value  governed  the 
jurisdiction. 

Rules  framed  under  Section  9  are  exceptions  to  the  general 
rule  contained  in  Section  8  of  the  Suits  Valuation  Act. 

In  cases  in  which  a  fee  is  leviable  ad  valorem  and  which  arc 
not  governed  by  Rules  framed  under  the  Suits  Valuation  Act,  the 
value  for  the  purposes  of  Section  70  (1)  (6)  of  the  Punjab  Courts 
Act  is  the  value  assessed  by  the  plaintiff  for  the  purposes  of 
Court-fees,  and  in  ad  valorem  Court-fee  cases  governed  by 
Itules  framed  under  the  Suits  Valuation  Act,  the  value  for  the 
purposes  of  that  clause  of  the  Punjab  Courts  Act  is  the 
value  assessed  by  the  plaintiff  in  accordance  with  the  Rule 
applicable. 

The  only  ad  valorem  cases  in  which  separate  values  for 
purposes  of  jurisdiction  and  Court-fees  can  be  assessed  arc 
cases  governed  by  Rules  framed  uuder  the  Suits  Valuation 
Act,  aud  the  effect  of  Rule  IV  (a)  framed  under  Section  9 
read  with  Section  7  (I'v)  of  the  Court  Fees  Act,  is  that  the 
amount  of  Court-fee  payable  in  the  case  out  of  which  this 
reference  arose  is  to  be  computed  on  the  value  assessed  uuder 
clause  (b)  of  the  Rule. 

(')  G3  l\  R.,  10O2.  (■-)  /.  L.  U.,  XVII  C'llc,  6S0. 
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No.  7. 

Before  Mr.  Justice  Robertson. 

MUSSAMMAT  JAGOJI  AND  OTHERS,— (Defendants) — 
PETITIONERS, 


( 


Versus  >   ««^'sion-  S.oe. 


MANMOHANT  NATH,— (Plaintiff),  -RESPONDENT. 
Civil  Revision  No.  940  of  190:j. 

Posses$ion — Wrongful  possession  over  the  estate  of  a  deceased  upon 
j^ftended  claims— Summary  procedure  for  the  riglitfid  heir  to  obtain 
jwssession  —  Act  XIX  of  1841. 

Held,  that  the  provisions  of  Act  XIX  of  1841  being  intended  to  mcoi 
special  circnmstancea  only,  shonhl  not  lie  pnt  in  motion  nntil  the  Judcrn 
i:?  fnlly  satisfied  by  adequate  evidence  of  the  existence  of  the  condition.^ 
required  by  Section  3  of  that  Act,  i.e.,  that  the  person  in  possession 
lias  no  lawful  title,  and  that  the  person  applying  is  likely  to  be  mnteri.nlly 
prejudiced  if  left  to  the  ordinary  remedy  of  a  regular  suit. 

The  procedure  for  a  summary  suit  under  Act  XIX  of  1841  considered 
and  discussed. 

Pet  if  ion  for  revision  of  the  ordur  of  Cap/ain  A.  A.   Iriiut, 
District  Jtaljo,  Lahore,  dated  \'^th  May  190o. 

Harsukh  Rai  and  Lai  Chand,  for  petitioners. 

Madaa  Gopal  and  Nanak  Chand,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows: — 

Robertson,  J. — This   is  an  application  for    revision   of  an    20/7*  Sov.   ]9Ci:], 
order  passed    by  the    District   Judge    of    Lahore     under    the 
provisions  of  Act  XIX  of  1841. 

It  may  be  taken  as  clear  at  the   outset  that  the   proviiions 

of  Act  XIX  of  1841  should   not   be   lightly   re.sorted    to.     It   is 

intended   to    meet  special   circumstances,   and    should    not    be 

put  in  motion  until  the  exi.stence  of  those  special  circumstances 

ave  been  clearly  established. 

When  an  application  is  made  to  a  Court  under  Section  1 
f  the  Act,  the  proper  course  of  pi*ocedure  is  for  the  Court,  under 

-:»x;tion  ?.,  first  to*'enqaire  by  the  solemn  declaration  of  th.> 
ujmplaiuant,  and  by  witnesses  and  documents  at  his  di.scretion, 
whether  there  be  strong  reasons   for  believing  that  the   party 

in  poase.ssion has  no  lawful  title  and  that  the  applicant 

....  is  likely  to  be  materioHv  n..>jadiced  if  left  to  the  ordinary 
remedy  of  a   regular  suit  It  is    to   be  noted   that  the 

Court  before   taking   any  further  steps,   ranst,   under  Section  4, 
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be  satisfied  of  the  existence  of  such  strong  ground  of  belief  on 
both  points,  t.  e.,  that  the  person  in  possession  has  no  lawful  title, 
and  that  the  person  applying  ia  likely  to  be  materially  prejudiced 
if  left  to  the  ordinary  remedy  of  a  regular  suit.  I  am  net 
prepared  to  say  that  it  is  illegal  for  him  to  act  on  the  unsuj)ported 
testimony  of  the  applicant  himself,  but  that  it  is  not  contemplated 
as  a  usual  course,  and  he  must  be  satisfied  not  merely  doubtful,, 
on  both  points  before  taking  action,  this  is  Yory  clearly  cmphasis'.ed 
in  Section  4  on  the  words  "  but  not  otherwise." 

Having  been  so  satisfied,  the  Court  then  should  proceed,  and 
tlien  only,  to  cite  the  party  complained  of,  and  give  notice  of 
vacant  or  disturbed  possession  by  publication,  and  after  the 
expiration  of  a  reasonable  time,  shall  determine  summarily 
the  right  to  possession,  and  shall  deliver  possession  accordingl}', 
that  is  when  the  citation  is  issued  the  possession  becomes  legally 
vacant,  and  the  onus  of  proving  his  right  to  possession  which 
usually  lies  on  the  person  asserting  it  against  the  person  who  has 
it,  is  no  longer  laid  upon  him,  the  possession  being  "  vacant." 
The  gravity  of  this  result  makes  it  clear  that  action  should  never 
1)0  taken  under  Section  i  until  the  Judge  is  fully  satisfied  by 
adequate  evidence  of  the  truth  of  the  allegations  made 
regarding  the  two  points  on  which  it  is  necessary  for  him  to 
be  satisfied  before  he  can  take  action,  for,  once  having  issued 
citation,  he  has  only  to  decide  summainly  which  party  is  entitled 
to  possession  as  if  neither  party  had  it.  He  in  law  takes 
possession  out  of  the  hands  of  the  defendant  as  soon  as  he 
issues  citation  against  him,  and  this  clearly  should  not  bo 
lightly  done. 

[n  the  case  before  us  the  District  Judge  issued  citation  on 
the  statement  of  the  petitioner  only.  He  also  took  action  under 
the  second  part  of  Section  4  and  had  an  inventory  made.  This 
the  second  part  of  the  section  empowers  him  to  do  before  the 
conclusion  of  his  enquiry  under  Sections  3  and  4  nnj  his  action 
in  that  respect  is  not  open  to  question. 

I  am  not,  as  noted  above,  prepared  to  say  that  the  issue  of 
citation  which  in  this  case  appears  to  have  been  by  ordinary 
summons  would  be  necessarily  illegal,  on  petitioner's  testimony 
only,  if  it  was  suflBcient  to  satisfy  the  Jndgo,  but  it  would  very 
rarely  be  correct. 

Tn  regard  to  the  decision  of  the  lower  Court  as  to  whidi 
party  was  entitled  to  possession,  there  has  been  no  disenssionj'and 
I  do  not  propose  to  i-e-open  that  question  on  revision.  Tt 
ifl  urged  that  the   ])lea  regarding  custom   was  overlooked,  but 
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:  he  judgment  of  the  District  Judge  is  a   eai'ef ul  one,   aud  I  sec 

uo  roaiion  to  doubt  that  if  that  point  had   been  ui'ged,   it  would 

Lave  been  fully  noticed.     But  there   ia  undoubtedly   a>plea  put 

orwaitl  to  the  effect  that  part  at  least  of  the  pioperty  was  the 

ijiivate  properly  of  Mussammat  Jagoji  and  not  of  the   deceased 

t  all,  and  that  the  telegi*ams   relied  on    by   the   Distiict  Judge 

which  were  not  before  the   Court  until  after  the  healing  had 

been  concluded,  really  show  this,  deceased  having  telegraphed 

for  the  prepeiiy  of  Mussammat  Jagoji  who  was  with  him.     The 

clegi*am  specially   asks  that  "mama's  box,"  *.  e.,  Mussammat 

Jagoji's  box  shall  be  scut.     A  plea  was  set  up  that  pai-t  of  tho 

propeiiy  did  not  belong  to  deceased   at  all,  and   though  this   plea 

has  not   been  passed  over  without  notice,    it  has   not   been  fully 

aud  carefully  dealt  with. 

1  decline  to  interfere  with  any  other  part  of  the  oi-der,  but  1 
dii'ect  the  District  Judge  to  take  evidence  as  to  the  owuei-ship  of 
that  iMirt  of  the  prepeily  claimed  l>y  Mussammat  Jagoji  as  her 
own  private  preiKirty,  and  to  pass  any  fuiiher  ordei-s  on  that  point 
which  may  be  necessttry.  Costs  to  be  {)ayablc  as  may  be  diitxitwl 
'•y  the  District  Judge  after  that  cnfiuiry.  aud  costs  in  this  Court 
to  be  cosLs  in  the  cause 

Application  alloiceiL 

No.  8. 
Be/ore  Mr.  Justice  Reid  and  Mr.  Justice  Harris-. 
GURMUKU  SINGH,— (Plaintiff).- APPELLANT, 
Versus 

llAUf  CHAND  A.NDOTHEK&,— (Deiexcasts),— 
RESPONDENTts. 

Civil  Appeal  No.  1109  of  1899. 

I'rC'emylioM— Rival  claimants—  Each  claimant  made  dtj'cndai, 
tktr   nuil^Suits  tried   together    but    decided    by  separate  decrees — Vccrtc 
iHuainy    pre  emi>tion  in   one  case   or,ly  on  condition   of    default   by  other 

precmptor — Finality    of  decree    in  superior  pre-emptor'a    suit — Appeal  b<j 

inferior  pre-emptor  in  his  own  suit — Kes  judicata. 

'  T '  iostitated  two  eaita  for  pro-emption  with  respect  to  tn'o  sales  of  land, 
ir'our  days  after  one 'G  '  iustituted  two  similar  salts  on  the  same  sales, 
Kvoiiiually  each  pre-emptor  was  made  a  defendant  in  the  other's  sait. 
l!i<-  <'uart  framed  similar  issues  ai)d  beard  one  set  of  witnesses  in  ull  foor 
asuj  aud  disposed  of  all  the  cases  by  one  jadgemeut.  'T'wos  held  to 
bare  a  preferential  right  to  '  G '  and  similar  decrees  were  dra'sva  up  in  all 
ihe  cases,  by  whioli  '  T  '  was  directed  to  pay  the  pr!<'o  within  i  certain  time, 
and  on  bis  deffl  •.  to  g»t  tl»o  property  of  the  prions 
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uitLin  an6thcr  fixed  time.  '  G  '  appealed  only  in  the  two  cases  in  wliich  be 
was  plaintiff. 

Held,  that  tbc  oniieaion  to  appeal  against  the  decree  of  the  rival 
claimant  was  a  fatal  dei'tci,  whidi  liaviiig  become  final  and  binding, 
operated  as  res  judicata  betAveen  tbc  two  pre>emptors. 

Chajju  \.  Sheo  Sahui  (')  and  Chaudhri  Khem  Binuh  v.  Mussamnwl 
Taj  Bibi  («),  cited. 

Further   appeal    from   the    decree    uf  JJ.    C.  Johnstone,   Esquire^ 

DivisioualJtidge,  Umhalla  Division,  dated  t^th  May  1899. 

Visbna  Singh,  for  appellant. 

Madan  Gopal  and  GrurCharan  Singh,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 
18th  March  1903.  Haruis,  J. — Tela  Mai  on  the  Slst  January  1898  inslilutcd 

two  suits  for  pre-emption  with  respect  to  two  sales  of  laud  by  his 
brother  and  nephews,  respectively,  to  one  Kirpa  Ram.  Gurmukh 
Singh  on  the  4th  February  1898  instituted  two  similar  suits  on 
the  same  sales.  Tela  Mai  was  eventually  made  co-defendant  in 
Gurmukh  Singh's  suits,  and  Gurmukh  Singh  was  made 
co-defendaut  in  the  suits  by  Telu  Mai.  The  first  Court  framed 
similar  issues  and  heard  one  set  of  witnesses  in  all  four  cases,  and 
disposed  of  all  the  cases  in  one  Judgment.  Telu  Mai  Avas  hold 
to  have  a  preferential  right  to  Gurmukh  Singh,  and  similar 
decrees  wei'e  drawn  up  in  all  the  cases,  whereunder  Telu  Mai  was 
directed  to  pay  the  prices  within  a  certain  time,  and  on  his  default 
Gurmukh  Singh  was  to  pre-empt  on  payment  of  the  prices 
within  another  fixed  time.  Gurmukh  Singh  appealed  only  in 
the  two  causes  in  which  he  was  plaintiif.  The  Divisional  Judge 
remarked  that  the  omission  to  appeal  against  the  decrees  iu 
which  Telu  Mai  was  plaintiff  and  Gurmukh  Singh  was  defendant 
was  a  fatal  defect,  but  that  as  the  appeals  were  bad  on  the  merits, 
it  was  useless  to  extend  the  time  allowed  for  appeal  to  enable 
Gurmukh  Singh  to  appeal  against  the  two  other  decrees.  The 
Divisional  Judge  agreed  with  the  first  Court  that  Telu  Aial's 
light  was  superior,  and  dimissed  the  appeals. 

Further  appeals  have  been  filed  by  Gurmukh  Singh  in  lhi^ 
Court,  but  no  mention  iu  the  grounds  is  made  of  tLu  umisyiuu 
to  apjxjal  against  the  two  other  decrees^ 

A  preliminary  objection  is  raised  that  iu  the  absence  of 
appeal  against  tlic  decrees  in  the  cases  in  which  Telu  Mai  was 
plaiutitf  and  Gurmukh  Singh  defendant  those  decrees  ar«  liual 

(»)  All,,  W.  N.  (1887),  ;J01.  (*)  83  l\  li.,  1888. 
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and  binding  on  Gurmukh  Singh  and  operate  as  res  judicata,  as 
Tela  Mai  instituted  liis  suits  before  Garmukh  Singh  Instituted 
his.  (Cited  ChaJJu  v.  Sheo  SaJiai  (})  referred  to  in  ChauJhrl  Khem 
Singh  v.  Mussammat  Taj  Btbi  (-)).  The  Allahabad  case  cited  is 
almost  exactly  on  all-fours  with  the  present  case,  and  we  think 
the  objection  is  sound,  Telu  Mai  having  paid  the  money.  But  wo 
^iiould  have  been  disposed,  as  was  the  Divisional  Judge,  to  allow 
nio  indulgence  in  the  matter  of  the  omission  to  appeal,  and 
liave  kept  these  further  appeals  pending  until  Gurmukh  Singh 
appealed  in  the  Divisional  Court  against  the  other  decrees,  had  we 
been  asked  to  do  so,  and  In  the  pi^esent  appeals  before  us  seemed 
good  on  the  merits.  But  In  our  opinion. the  concurrent  decisions 
1  hat  Telu  Mai  has  preferential  right  to  Gurmukh  Singh  are  correct. 

The  village  appears  to  bo  held  on  ancestral  shares.  The 
•nstom  as   I'ecorded  In   the    Wajih-ul-arz  of   1852  does  not,  we 

link,  conflict  with  the  law  as  laid  down  In  Section  12  (6), 
Punjab  Laws  Act.  The  village  land  was  acquired  by  Telu 
Mai's  gi'andfather,  and  there  has  been  no  partition.  Gurmukh 
^Ingh  is  a  sharer  by  purchase   only.     The  allegation  of  collusion 

M]iear8  wholly  unsupported  by  evidence,  and  KIrpa  Ram  here 
nies   that   he   has   received   back   the  land  either  by   sale   or 

lortgage  from  Telu  Mai.  Even  assuming  that  Telu  Mai  at. 
me  period  long  prior  to  the  sales  out  of  which  the   suits  arose 

Imltted  Gurmukh  Singh   had   equal   rights   of   pre-emption,  of 

liieh   admission   we   are     not   referred   to   any  evidence,   that 

Imlssion  would  not  appear  to  bind  Telu  Mai  in  this  litigation. 
VoT  the  above  i-easons  we  think  the   appeals  should  fail.     This 

(id  companion  Appeal  No.  1 108  of   1899  are  dismissed  with  costs. 

Appeal  dismissed. 

No.  9. 

P,.  Cr.vp  Mr.  Junflcp  Andfirson  and  Mr.  Justicp  Robertfion. 

\SA  RAM  AND  OTHERS,— (Dependants),— 

APPELLANTS, 

Vfrsm 

PARAS  RAM,— (Plaiktifp),- RESPONDENT. 

Civil  Appeal  No.  81  of  1901. 

ReliginuR. institution  —  Suit  by  pfrson  ii,l.r  sled  in  endowed  property  fw 
lUiposseision  of  an  aggijnee  of  tlie  la»l  numm^tr — Livxitation  —  Limitntion 
Art,  1877,  Schedule  II,  Artide  120. 

In  1809  plaintiff  bronght  a  snit  as  a  worshipper  topontest  an  nlienniion 
made  in  1889  by  the  last  manager  of  the  endowed  property,  and  asked 

(')  All,  W.  N.  (1887>,  301  r  I.  T~It.,  X  AU.;  1183.         (')  83  P.  R.  1888. 
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for  the  dispossession  of  the  aesignee  in  favour  of  the  endo-wmentji ?ieU/, 
that  the  limitation  f-pplicalle  to  such  suit -was  that  irescribed  by  Article 
120  of  the  Second   Schedule  to  the  Limitation   Act,  and  that  time  be^n 
to  run  for  the  purposes  of  limitation  from  the  date  of  the  alienation. 

Narnin  Singh  v.  Ishar  Singh  (»),  Behari  Lai  v.   Muhammad  MuttaJci  ("-), 
and  ChulcJcun  Lnl  V.  Lolit  iJohnn  Roy  (=>),  referred  to. 
Further   appeal  from  the    decree   of  B.   C.   Johnstone,    Ef>qmre, 
Btvhlonal  Judge,  TTmballa  Division,  doted  IWi  Avgvst  1900, 
rjoiak  Nath,  for  appellants. 
Sangam  Lai,  for  respondent. 
The  jnrlgment  of  the  Conrt  was  delivered  by 

22rd  March  1908.  Andkhson,  J.— This  was  a  suit  bronght  by  one   Paras   Ram 

as  a  worshipper  for  possession  of  cei'tain  land  belonging  to  a 
temple  at  .Tagadhri  which  he  alleged  to  have  been  wrongfully 
alionatjed  to  third  persons  by  Atma  Ham,  the  son  of  the  founder, 
in  .1889.  Atma  Ram  has  been  impleaded  as  a  defendant,  «nd 
the  decree  passed  by  the  first  Court  and  upheld  by  the  lower 
Appellate  Court  is  so  worded  as  not  to  oust  him  as  manager, 
but  merely  to  eject  his  alienees  and  to  give  possession  in  favour 
of  the  temple  through  plaintiff. 

The  defence  was  that  the  land  had   not  been  acquired  from 

temple  funds,  bat  with  money  which   really    belonged    to   Atma 

JR-am,  and  that,  although   the  original  title  deed   Avas  in  favour  of 

the   temple,  mutation  had  been  effected  in  favour  of  Atnui    Ram, 

and  that,  on  his  attaining  majority,  he  had  treated  the  pmperty 

as  his  own  and  alienated  it  for  consideration,  and   that  plaintiff's 

claim   was  out  of  time  and  he  could  not  stie  without  impleading 

other   worshippers.      The    Divisional   Court  ordered  a  remand, 

chiefly  to  clear    up  the  point  from   what    funds   the   land  was 

purchased   and,   if  purchased  from  money  left  by  Karam  Chand, 

if  his  widows  were  acting   within  their  powers   in  making  the 

n^ahf  disposition.     That  their  intention  was  to  make  the  property 

the  temple's  is  clearly  shown  by  the  wording  of  the  sale -deed  of 

187i.     The  finding   on  rem.ind   having  satisfied  the    Divisional 

Judge  on  these  points,  ho  upheld  the  order  of  the  first  Conrt. 

In  appeal,  before  us,  it  is  urged  that  there  is  evideo%6^  to 
show  that  Atma  Ram  held  the  property  and  not  the  mandir 
between  1874  and  1889,  inasmuch  as  mutation  was  effected  in  his 
favour  and  the  rent  from  1882  to  1890  was  realised  by  his  uncle 


(A)  8  P.  /?,.  189a;  (»)  /.  L.  R.,  XX  A II,  482. 

f »)  T.  L.  P.,  XX  TCnle,,  900, 
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Gulab  Singh  as  a  general  agent  for  the  widows  and  for  Atma 
Ram,  and  not  on  behalf  of  the  mandir,  and  that  plaintiff  is  ont 
of  Court  in  face  of  so  long  adverse  possession,  and  that  he,  not 
defendant,  was  bound  to  show  how  the  income  was  realised  and 
expended.  The  case  seems  to  be  one  of  those  in  which  the 
founder  had  the  intention  of  devoting  a  certain  sum  to  chantable 
purposes  and,  in  his  lifetime,  built  a  mandir  from  his  private  funds 
to  which  he  admitted  the  public,  but  that  he  ever  constituted  a 
formal  trust  seems  doubtful.  When  he  died,  his  widows,  who 
succeeded  to  the  management  of  Karam  Chand's  estate  dninng 
Atma  Ram's  minority,  evidently  desired  to  carry  out  his  wishes, 
and  got  the  title  deeds  of  the  property  now  in  suit  put  in  tlie 
nameof  ihemanSir  of  Sri  Radha  Kishen.  But,  in  1889,  Atmn 
Ram  and  Gulab  Singh  sold  the  pi'operty,  treating  it  as  secnlar 
property  descending  from  Karam  Chand.  Whether  the  property 
was  acquired  from  mandir  funds  (which  seems  doubtful),  or 
merely  purchased  out  of  certain  money  forming  a  portion  of 
Karam  Chand's  estate,  it  is  clear  that  the  worshippers  of  the 
temple  should  have  taken  steps  to  assert  their  rights  eariier  than 
has  been  done. 

Ram  Fartab  v.  Kala  Mai  (')  has  been  referred  to  as  an 
authority  for  the  view  that,  under  Section  80  of  the  Civil 
Procedure  Code,  all  parties  interested  should  have  been  notified 
by  public  advertisement,  and  that  a  solitary  worshipper  should 
not  be  permitted  to  sue,  as,  in  case  he  were  to  fail,  the  defendants 
might  be  harassed  by  a  succession  of  suits  by  different 
worshipjiers.  The  respondent  has  cited  Sava  Singh  v.  Budh 
S/'ngh  («)  as  an  authority  for  the  view  that  hnna  jUh  worshippers 
can  sue  as  persons  themselves  interested  in  the  preservation  of  the 
property,  and  a  distinction  is  drawn  between  persons  thus  suing 
md  persons  suing  as  self-constitated  representatives  of  the  body  of 
w'orshippei*s,  who  should  have  obtained  an  order  under  Section  ?fO 
of  the  Code.  The  line  taken  by  the  plaintiff  seems  to  be  leather 
ihat  of  a  self -constituted  representative  of  the  worshippers  and  he 
has  asked  for  possession  and  not  merely  for  a  declamtion  of  the 
inoperativonoss  of  the  transaction  of  sale.  In  Srimvasa  Chariar 
V.  Raghava  Chariar  ('),  it  is  laid  down  that  all  worshippers 
should  bo  joined  if  an  objection  be  taken  to  the  form  of  suit  and, 
in  the  present  case,  an  objection  of  this  sort  was  taken. 

We  should  not,  however,  wish  to  lay  too  ^reat  stress  on  this 
defect,  as  plaintiff    could,   probably,   have    got  some  persons 

(' )  27  p.  R.,  1885.        (k)  66  P.  J?.,  1802. 
(»)  I,  L.  R.,  XXni  Mnd.,  28. 
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to  join  him,  and  the  mere  fact  that  the  Court  did  not  call 
on  him  to  do  so,  makes  little  difference  to  the  merits.  The  real 
point  which  arises  in  the  case  is  whether  the  suit,  as  brought 
against  an  assign  of  the  last  manager,  is  in  time.  Narain  Singh 
V.  Tshar  Singh  (^)  is  an  anthority  for  the  contrary  view,  and 
this  was  the  view  adopted  by  a  Division  Bench  of  the  Court  in 
Civil  Appeal  No.  314  of  1899,  where  the  same  Paras  Ram  appeared 
aH  plaintiff  with  one  other  person  to  contest  an  alienation  by 
Atraa  Ram  In  favour  of  a  different  alienee. 

In  Narain  Singh  v.  Ishar  Singh  (^)  it  was  held  that  a  suif 
for  dispossession  of  such  an  assign  as  Devi  Singh  is  not  a  snit 
Coi'  possession  within  the  meaning  of  Article  142  or  Article  144 
of  the  Limitation  Act,  but  is  a  suit  for  declaration  of  right  and, 
not  being  provided  for  by  any  article  other  than  Article  120,  is 
governed  by  that  article,  and  that  the  applicability  of  that 
article  is  not  affected  by  the  fact  that  the  plaintiff  is  interested 
in  endowed  property  which  is  the  subject  of  the  suit. 

Behari  Lai  v.  Muhammad  MuttaJci  (^)  was  cited  by 
respondent's  pleader,  but  is  clearly  distinguishable  from  the 
present  case,  as  a  trustee  had  been  appointed,  and  Article  134  was 
applied,  and  twelve  years'  limitation  allowed.  Lala  Sangam  Lai 
also  argued  that  the  worshippers  had  a  sort  of  right  like  that  of 
reversioners  and  might  assert  this  on  the  death  of  Atma  Ram 
who  was  the  Mahant  of  the  institution.  Ohikhnn  Lai  Boy  v. 
Lolit  Mohan  Boy  (^)  was  also  cited,  but  has,  in  our  opinion,  no 
application  to  the  present  case. 

The  present  suit  was  not  brought  ^till  1899  and  the  alienation 
took  place  in  1889  and,  even  if  it  be  held  (which  is  doubtful)  that 
Paras  Ram  can  sue  alone  as  a  worshipper  to  contest  an  alienation 
injurious  to  the  institution,  and  that  other  worshippers  need  not 
be  joined,  wo  think  his  suit  could  be  only  for  declaration  unless 
he  had  directly  sued  to  oust  Atma  Ram  as  manager,  suul  thnt 
Article  120  applies  to  bar  his  suit. 

The  appeal  is,  therefore,  accepted  and  suit  dismissed  with 
costs. 

26f/i  March  1003.  Robertsov,  J. — I  think  that  the  plaintiff  might  have  asserted 

his  rights  alone  in  some  form,  but  I  think  the  claim  is  out  of 
time,  and  I  concur  in  accepting  the  appeal  and  dismissing  the  snit. 

Appeal  alloived. 

(')    8P.R.,  1899.        C*)  I.  L.  B.,  XX  AIL.  4S2. 
C)  T.  I.  Ii.,XICale.,90G. 
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No.  10 
Bc/ure  AJr.  Justice  Re'ul  and    Mr.  Judice  Anderson. 

MUtSSAMMAT  UTTAMUEVi  AND  OTHERS,-(Di£FE.ndam.). 
—APPELLANTS, 

Verms 


AprELI/ATE    SiDK. 


iMAYA    HAM  AND  AN0THER,-(Flaintifi.8),— 
RESPONDENTS. 

Civil  Appeal  No.  126  of  1900. 

Minor — bttU  lo  establish  right  to  betrothal  and  marriage  of  minor — Suit 
'•ij  collaterals  against  the  natural  guardian — Guardian  and  Wards  Act,  1890. 

Held,  that  the  provisions  of  the  Guardian  and  Wards  Act  1890  do  not 
bar  a  suit  against  the  natural  or  appointed  guardian  for  the  establishment 
uf  the  right  to  betroth  or  give  in  marriage  a  minor  by  the  pei'sou  who 
claims  that  right.  There  is  nothing  in  that  Act  which  deprives  collaterals 
of  their  righta  in  these  matters  under  Hindu  Law,  and  the  Act  does  not 
provide  that  these  rights  can  be  established  only  by  proceedings  under  it. 

Brohmomoijee  v.  Kathi  Chunder  Sen  (>),  Sham  Knar  v.  Mohanundu 
6uhoy  (-),  Harendra  Kath  Choicdhury  v.  Brinda  Rani  Dassi  (=),  Jairain 
Luxmon  (*),  Ohasita  v.  Wazira  (^),  and  Khushal  ChoMd  Lai  Chand  y. 
iSni  Mani  (*),  referred  to. 

FartJier  appeal  from  tic  uv^,^^   vj    Kai  Buhudar    .Sodhi  Uti/cuiu 
>>ingh,  Divisional   Judge,  Muollan  Vc'cisi'jn,  dated  2^lh  July  1891*. 

Potman,  for  appellants. 

The  judgment  of  the  Court  was  delivered  by 

Keid,  J, —The  sole  question  for  coa.'^ideratioii  is  wlietLer 
iho  provisions  of  the  Guardians  and  Wards  Act,  Vill  of  1890,  ^"^^'^  ^'^^  ^^^' 
bar  the  suit  by  the  plaintiff-respondents  for  declaration  of  their 
right  to  Ijetroth  and  marry  the  minor  defeudant-aiJpellants  und 
lor  an  injunction  to  the  mother  of  the  minors  not  to  betroth  oi' 
marry  them  without  the  consent  of  the  respondents. 

It  is  admitted  that  Hindu  Law  confers  on  the  i-espondeuts, 
Khiitris  of  J  hang,  the  right  to  dispose  of  the  minoi-s  in  man-iagc, 
but  it  is  contended  that  persons  asserting  such  right  cannot  tile 
.1  suit  for  a  declaration  and  an  injunction,  but  must  apply  under 
the  Act  to  be  appointed  guardians. 

For  the  appellants  it  haa  been  contended  that  Section  U  ol 
the  Act  means  that  the  provisions  of  the  Act  revoke  the  i>ower 
over  minors  of  all  Courts  except  District  Courts  moved  under 
the  Aet  and  Chartered  High  Courts. 


V)  I.L,  B.,  nil  Calc.,  20G.         (,*)  I.  L,B.,X  VI  Bom.,  631. 

(-)  /.  L.  it.,  XIK  Calc,,  301.  C  ;  iu  P.  R.,  1897. 

( ')  a  (Jalc  ,  W.  xV.,  521.  (.■> )  /.  L.  R.,  XI  Bi},n,,U7, 
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Brolmomoyee  v.  Kashi  Ohmder  Sen,  Q),  Sham  Kuar  v. 
Molianunda  Sahoy  (")>  Barendra  Nath  Chowdhury  v.  Brinda 
Uani  Batsi  (3),  Jairam  Luxmon  (*),  have  been  cited  for  thia 
coutcutiou,  and  it  has  been  argued  that  in  Qhasita  v.  Wazira  (=^), 
it  was  held  that  the  provisions  of  Act  IX  of  1861  were  not 
curtailed  by  the  present  Act, 

At  pages  269,  270 -—271  of  the  case  of  Utohnomoyee  v.  Kashi 
Uhunder  Sen  (^),  it  was  held  that  an  application  to  restrain  u 
mother  from  giving  a  girl  in  marriage  Avithout  the  applicant'^ 
sanction  and  to  make  over  the  girl  to  his  guardianship,  came 
within  the  scope  of  Act  IX  of  1861,  as  the  Act  provided  for 
"  any  claim  "  in  respect  of  "  the  custody  or  guardianship  "  of  a 
minor.  These  words  do  not  appear  in  the  present  case,  and  the 
learned  Judges  went  on  to  hold  that  the  Act  did  not  create  a 
new  right  or  liability,  but  simply  provided  a  special  remedy  fur 
a  right  or  liability  already  existing,  and  that  parties  might 
resort  either  to  the  ordinary  form  of  a  suit  or  resort  to  the  special 
form  given  by  the  Act. 

In  the  case  of  Sham  Kuar  v.  Mohanimda  Sakoy  (*),  it  was 
held  that  the  only  ditfereuce  between  Act  XL  of  1858  and  Act 
V^lil  of  1890  is  that  the  former  Act  was  imperative  whilst  the 
present  enactment  is  permissive,  in  respect  of  guai'dians  ad  litem, 

in  Harendra  Kath  Chowdhury  v.  Brinda  Hani  Dassi  C*),  it 
was  held  that  Section  12  of  the  present  Act  authorises  a  Court 
to  make  such  order  for  the  temporary  protection  of  a  minor  as  it 
thinks  proper,  and  that  this  power  is  not  exercisable  only  after 
the  production  of  the  minor.  In  this  case  the  application  for 
such  order  was  made  during  the  pendency  of  an  application  for 
guardianship  of  the  girl. 

In  JaiVttj/i  IyMa;mo»  (*),  it  was  held  that  the  Bombay  High 
Court  has  the  power,  irrespective  of  the  provisions  of  the  Act,  of 
appointing  a  guardian  for  an  infant  or  his  estate,  the  ralio 
diiciJchdi  being  that  the  Act  had  specifically  saved  the  jurisdiction 
of  the  Court  under  the  High  Courts  Act.  The  question,  whether 
all  rights  of  suit  not  specifically  saved  were  taken  away  by  the 
Act,  did  not  arise  and  was  not  discussed. 

In  Qhasita  v.  Wazira  (^),it  was  held  that  since  the  enactment 
of  the  present  Act  a  suit  for  establishing  a  right  to  the  custody 
or  guardianship  of  a  minor  cannot  be  brought  in   the  ordinary 


(»)  /.  L.  B.,  Vm  Calc.,  li&i.         (»)  2  Calc.  W.  N.,  G21. 
(^)T.  L.  R..  XIX  Calc,  301.  (*)  I.  I.  R..  XVI  iJow..  031 

(n^O.P.  R..  1897. 
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way  nor  tried  by  a  Court  having  jurisdiction  to  Rs.  1,000  the 
value,  under  the  Rules  of  Court,  for  purposes  of  jarisdiction  of 
such  a  suit.  At  page  45  of  the  repoi  t  appears  the  following 
dictum  :  "  A  claim  to  guaidianship  for  purposes  of  marriage  if* 
"  probably  unaffected  by  the  Act,  but  it  is  not  necessary  to 
''  express  any  definite  opinion  on  the  point,  as  if  rloos  Tiot  ari=o  in 
this  case  and  has  not  been  referred  to  us." 

In  Khushal  Chand  Lai  Chand  v.  Bai  Mani  ('),  a  Hindu  filed  a 
suit  against  his  wife  for  the  custody  of  their  two  minor  daughters, 
and  obtained  an  injunction  restraining  his  wife  from  giving  one 
daughter  in  marriage.  The  Court  of  first  instance  decreed  the 
suit  and  declared  the  marriage  null  and  void.  The  High  Court, 
while  following  the  rule  far /«?»  valet  and  setting  aside  so  much 
of  the  decree  as  declared  the  marriage  voifl,  did  not  refer  to  Act 
XX  of  1864,  which  corresponded  in  tjie  Bombay  Preaiflpney  to 
Act  TX  of  1861,  and  no  iTfeience  to  tlint  Act  was  made  in  the 
arguments  of  Council.  Section  XXIX  of  the  Act  provided  that 
the  guardian  appointed  under  the  Act  should  pay  all  the 
necessary  expenses  of  the  marriage  of  the  minor  out  of  the  estate. 

Section  24  of  the  present  Act  charges  the  guardian  with  the 
custody  of  the  ward  and  the  care  of  his  support,  health  and 
education,  and  such  other  matters  as  the  law.  to  whi^-h  the  ward 
^  subject,  requires. 

Section  17  provides  that,  in  appointing  or  declaring  the 
guardian,  the  Court  shall,  subject  to  the  pjovi.sions  of  this 
section,  be  guided  by  what,  consistently  with  the  law  lo  which 
the  minor  is  subject,  appears  in  the  circumstanct  s  to  be  for  the 
welfare  of  the  minor. 

Had  the  respondeiit.s,  who  are  collaterals  of  the  deceased 
father  of  the  minors,  applied  to  be  appointed  guardians  of  the 
persons  of  the  minors,  they  would  at  once  have  been  defeated,  on 
the  ground  that  the  mother  had  a  preferential  right  and  that 
they,  as  collateral  reversioners,  would  be  benefited  by  the  death 
of  the  minors. 

The  Act  does  not  provide  for  the  appointment  of  guardian.s 
except  of  the  person  or  property  of  a  minor,  and  no  one  of  the 
luthorities  cited  is  opposed  to  the  view  that  a  peison  whose 
iight  extends  solely  to  a  voice  in  the  marriage  of  a  minor  can  ni<» 
a  suit  against  the  natural  or  appointed  guardian  for  tljo 
establishment  of  that  right. 


<»)  /.  L.  H.,  Xt  Som.,  247, 
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In  the  absence  of  a  provision  in  the  Act  depriving  collaterals 
of  their  rights  under  Hindu  Law  we  are  unable  to  hold  that  no 
one  except  a  guardian  can  exercise  such  a  right  or  that  these 
rights  can  be  established  only  by  proceedings  under  the  Act. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  11. 

Before  Sir  William  Clath,  Kt,  Chi^f  Judge,  and  Mr.  Justice- 
Anderson. 

GAHNA,— (Defendant),— PETITIONER, 

B>Tifi«H  9iP»-  \  Versva 

SO  HAN  LAL  AND  ANOTHER,— (Plaintiff),-  RESPONDENT. 

Civil  Revision  No.  1384  of  1903. 

Occupancy  right — Mortgage  ofoccufartcy  rights  ly  %cay  oj  cciiditicnal  sale 
— Effect  of  Punjab  Alienation  of  Land  Act  on  suits  for  declaring  such  condilional 
sales  absolute — Duty  of  Civil  Court  under  Section  9  (3)  of  the  Act — Punjab 
Alienation  of  Land  Act,  1900,  Section  2  (3),  and  9, 

Held,  that  the  Punjab  Alienation  of  Lan^  Act  1900  applies  to  baibiU 
wafa  transactions  regarding  occnpancy  rights.  The  word  "  land,"  as 
defined  in  Section  2  (3)  of  the  Act,  includes  occnpancy  rights  in  land  and 
therefore  in  suits  for  declaring  conditional  tales  of  such  right  abfolnte 
brought  after  that  Act  came  into  force,  the  Civil  Courts  are  boned  to  refer 
such  cases  to  tho  Deputy  Commissioner  ander  the  provisions  of  subsection 
3  of  Section  9  of  the  Punjab  Alienation  of  Land  Act. 

Petition  for    revision  cf  the    crdtv  of  Kazi   Muhammad  Asian), 
Divisional  Judge,  Ferozepore  Division,  dated  5th  March  1903. 
Sham  Lai,  for  respondent 
The  judgment  of  the  Court  was  delivered  by 

Bth  Jany.  ]90i.  Anderson,  J. — This   is   an  application   for  revision  of  the 

decree  of  the  Divisional  Judge,  Ferezepore,  dismissing  the  appeal 
of  an  occupancy  tenant  holding  under  Section  5  of  the  Punjab 
Tenancy  Act,  against  whom  a  decree  for  foreclosure  of  mortgage 
had  been  passed  without  regard  being  paid  to  the  provisions  of 
Section  9,  clauses  2  and  3  of  the  Punjab  Alienation  of  Land  A« 
(XIII  of  1900). 

The  mortgage  was  effected  in  1897  for  a  peiiod  of  two  years. 
Foreclosure  proceedings  were  taken  which  terminated  in  Septem- 
ber 1901.  Suit  for  possession  as  owner  was  filed  in  June  1902. 
about  a  year  after  Act  XHI  of  1900  came  into  force. 
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The  first  Conrt  (that  of  an  Assistant  Commissioner  and 
Munsif,  Ist  Class)  found  that  the  forclosure  proceedings  were 
regular  and  then  decreed  the  claim,  remarking  that  it  presumed 
that  Act  Xni  of  1900  did  not  apply  to  occupancy  rights. 

The  Divisional  Judge  noted  that  the  point  for  determination 
was-whether  the  word  '  land  '  as  defined  in  Section  2  (3)  of  the 
Act  under  consideration  includes  occupancy  rights  in  land  and, 
without  fully  discussing  the  matter,  reached  the  conclusion  that 
**  because  occupancy  rights  are  rights  created  by  a  special  statute, 
"  the  Punjab  Tenancy  Act,  and  provision  is  made  in  that  Act  for 
*  "  the  alienation  of  such  rights  and,  as  the  Punjab  Tenancy  Act 
"  is  not  repealed  by  the  Punjab  Alienation  of  Laud  Act,  it  must 
"  be  presumed  the  law  governing  the  alienation  of  tenancy  rights 
s   laid  down    in  the  Tenancy  Act  is  not  affected  by  the  later 

\Ct. 

Hevision  is  applied  for  on  several  grounds,  but  we  need 
deal  only  with  grounds  3—5,  which  relate  to  the  question  of  the 
omisoiou  to  apply  Section  9  of  the  Alienation  of  Land  Act,  and 
refer  the  case  to  the  Deputy  Commissioner  with  a  view  to  his 
exercising  his  power  of  putting  the  mortgagee  to  his  election  to 
have  the  condition  of  sale  struck  out  or  accept  in  lieu  a  mortgage 
in  form  (a)  or  (6)  as  permitted  by  Section  G,  and  have  to  decide 
as  to  the  correctness  of  the  view  that  Act  XIII  of  1900  cannot  be 
held  to  apply  to  baibihcafa  transactions  regarding  occupancy 
rights. 

One  of  the  main  objects  of  the  Punjab  Alienation  of  Land 
Act  was  to  put  an  end  to  mortgages  of  land  by  way  of  con- 
ditional sale.  Section  10  explicitly  provides  that,  in  any 
mortgage  of  land  made  after  the  commencement  of  the  Act,  any 
condition  which  is  intended  to  operate  by  way  of  condition  sale 
shall  bo  null  and  void.  This  would  apply  even  in  cases  when 
mortgage  might  be  made  by  a  non-agriculturist. 

In  the  definition  of  the  expression  '  land'  as  given  in  Section 
(3)  of  the  Act,  the  exact  wording  employed  in  Section  4  (1)  of 
I  ae  Tenancy  Act  is  made  use  of  with  certain  additions ,  specify- 
ing some  rights  relating  to  land  to  be  treated  as  land.  An 
:cnpancy  holding  is  nothing  but  land  occupied  for 
agi-icnltm-al  purposes  and,  in  point  of  fact,  the  occupancy 
tenant  eujoya  a  much  larger  share  of  the  actual  property  in  the 
soil  than  the  proprietor,  who  has  only  the  chance  of  a  reversion. 
We  are  satisfied  that  the  intention  of  the  legislature  must  hav« 
Wn  to  make  the  Act  apply  to  auoh  property. 
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There  being  no  provision  in  tbe  General  Clauses  Act  X  of  1897, 
which  is  the  Act  governing  the  question  of  interpretation  of  Act 
XVI  of  1887  as  promulgated  by  tbe  Government  of  India,  we 
may  fall  back  on  the  English  rule  of  law  as  to  construction. 

In  "Miixwellon  the  Interpretation  of  Statutes,"  Chapter 
Vll,  pages  214.,  21.5,  it  is  said  :  "  If  tbe  provisions  of  a  later  Act 
'•  are  so  inconsistent  with,  or  repugnant  to,  those  of  an  earlier 
"  Act,  that  the  two  cannot  stand  together,  (a)  the  earlier  stands 
"  impliedly  repealed  by  tbe  latter  {l>).  Leges  pos/eriores priorei 
"  toiitrarias  abroganty  Vld  duce  contrarioi  leges  sunt  semper  antiques 
"  abroja  nova  (c),  and  again  at  page  217  *'  when  the  later  of  tbe 
'•two  general  enactments  is  couched  in  negative  terms,  it  is 
"  difbcnlt  to  avoid  the  inference  that  the  earlier  one  is  impliedly 
'•  repealed  by  it." 

We  might,  therefore,  bold,  if  it  were  necessary  to  do  so,  that 
repeal  is  implied  so  far  as  taking  mortgages  by  way  of  conditional 
.-siilc  out  of  the  scope  of  tbe  Tenancy  Act. 

In  the  }  rcscut  case  Ave  arc  not  prepared  to  hold  that  it  was 
liccussary  to  repeal  any  part  of  the  Tenancy  Act.  The  only  object 
of  sucij  repeal  might,  apparently,  have  been  to  save  the  landlords' 
1  ights  as  laid  down  in  Section  59  of  the  Act.  In  the  present 
case,  i'ltbougb  the  mortgage  was  effected  in  1897,  the  landlord 
licis  not  moved.  If  the  case  be  treated  as  one  which  has  to  be 
icferrtdto  the  Deputy  Commissioner,  and  he  should  think  fit  to 
iiilcrvenc,  there  would,  apparently,  be  nothing  to  prevent  the 
hi  lid  lord  taking  steps  to  avoid  the  mortgage  if  made  without  his 
.sancliou,  and  if  he  bad  not  waived  his  rights.  Had  Punjab  Act 
Xni  of  1900  declared  Sections  59  or  GO  repealed,  the  landlord's 
right  to  iutervcnc  would  have  been  interfered  with  far  more 
than  by  tbe  alteration  made  in  the  law  in  respect  to  mortgages  by 
way  of  coudilioual  sale. 

AVe  are  clearly  of  opinion  that  the  case  was  one  to  which 
Section  9  of  Act  XIII  of  1900  was  applicable,  and  that  the  first 
Court,  iustiiul  of  j)assiiig  a  decree  in  favour  of  plaintiff,  was 
bound  to  icier  the  case  to  the  Deputy  Commissioner  as  one  in 
which  a  member  of  an  agricaltural  tribe  had,  before  the 
commencement  of  the  Act,  made  a  mortgage  of  his  land  in  which 
was  a  condition  intended  to  operate  by  way  of  conditional  sale. 
There  is  no  dispute  as  to  appellant's  status  being  such. 

We  revise  the  orders  of  tbe  lower  Courts,  set  aside  tbe 
dtcree,  and  direct  that  tlie  case  be  referred,  to  ihe  Deputy 
Cuuiuiibbiuuer  ot  the  District  in  aocardauce  with  i\x^  prorigionsof 
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Section  9,  clause  (3)  of  Act  XIII  of  1900.  Appellant  will  get  his 
coeta  in  tbis  Court  and  in  lower  Appellate  Cout<,  not  in  first 
Court. 

App/icalioH  a/lowed, 

No.  12 

Before  Sir  William  Clark,  Kt.,  Chief  Judge^  and 
Mr.  Justice  Chatterji. 

HARI  CHAND  AND  ANOTHER,— (Defendants),— 
APPELLANTS, 

Vers*if 

DHERA  AND  OTHEaS,-(PLAiNiu»s),- 
RESPONDENTS. 
Civil  Appeal  No.  278  of  1901. 

C'lhtoni — Alienation — Gift  of  occupancy  rights  by  childless  occupancy 
tetuint  to  nepheics  in  presenc*  of  brother — Burden  of  proof— BraJimans  of 
Aurar.gjbad,  tahsil  Kharian,  Qujrat  District. 

Fo-tnd^  1*0  a  sait  tbe  parties  to  which  were  Brabnians  of  Aarangabad, 
talail  KhariHC,  Gojrat  District.  tLat  a  gift  by  a  childless  proprietor  in 
favour  oC  a  nephew  in  the  presence  of  his  own  brother  was  not  authorized 
by  castom. 

Where  a  g<iaeral  agricultural  cuatom  id  found  to  prevail  as  regards 
aJienation  of  proprietary  rights,  the  presumption  i?,  unless  the  contrary 
cau  bo  shown,  that  such  a  custom  is  also  applicable  to  the  occupancy 
ri^lits.  The  onuif  of  proving  a  special  custom  antagonistic  to  such  a  rule 
rests  oD  the  party  asserting  tbe  existence  of  such  a  cufitom. 

Karam  Din  v.  Sluiraf  Din  (^),  Muhammad  v.  Sharaf-ui-diii  (•), 
Taju  r  BirH  (-),  Hayat  JIahamTiad  v.  Fazl  Ahmad  (*),  Aiia  Singh  v.  Hari 
Sirtijh  {*),  Mu.<i*ammat  Jowa!  V,  Jitcan  ("),  Suiha  r,  Amira  ('),  »nd  Bir 
Sinijh  V.  Chamila  ('  ,  referred  to. 

Kcfar  Singh  v.  Sundar  Singh  ('),  not  followed,  and  Sahib  Din  ▼. 
AtRi<a  (><*),  distinguished. 

Ffirthar  appeal  from  the  decree    tf  Kazi    Muhamviad    Ashtm, 
DiiUi'.nal  Judge,  J/tcluvi  Diviiion,  dated  23rd  August  1900. 
Nanak  Cbaud,  for  appellants. 
Ishwar  Das,  for  respondents. 


Apprllatv  9tBI. 


(»)  89  P.  /.'.,  1S98,  V.  D.      (•)    71>  P.  H.,  1893. 

(">    8  P.  R.,  i8t>f .  '  •  •    8!  P.  R.,  !893. 

(»)  35  P.  R  ,  1802.  i")    90P.  K.,  1898. 

{*)b2P.  R.,lb9J.  .')    69P.  ».,  I8f9. 

t  =)  01  P.  R.,  180-'.  v")  16  P.  K.,  188P. 
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The  judgment  of  the  Court  was  delivered  by  . 

lijth  Jany.  IdOi.  Clark,    C.  J. — The  parties  arc   Brahmans  of  Aurangabad,  ' 

lahsil  KhHrian,  District  Gujrat. 

Two  brothers  gave  their  occupancy  rights  to  two  nephews, 
plaiutiff  another  brother  has  sued  for  possession,  alleging  that 
his  brothei's  bad  no  power  to  make  thd  gift. 

The  question  is  whether  the  donors  could  by  custom  make 
the  gift. 

We  agree  with  the  lower  Courts  tbat  tbc  occupancy 
tenancy  was  ancestral.  ' 

Kami  Din  v.  S liar af  Bin  (^),  settled  that  occupancy  tenants 
could  rely  upon  the  custom  as  regards  alienations  of  proprietary 
right  in  support  of  the  custom  applicable  to  occupancy  right. 

That  case  was  eventually  decided  by  Mr.  justice  Maude  in 
Oivil  Appeal  No.  497  of  1900,  who  held :  "  Each  party  is  equally 
"  nearly  related  to  the  donor,  being  his  nephew ;  according  then 
"  to  the  principle  laid  down  in  Kesar  Singh  v.  Sunder  Singh  (^), 
*'  it  was  for  the  plaintiff  to  show  that  the  alienation  was  invalid. 
"  The  Full  Bench  decision  in  Karm  Dm  v.  Sharaf  Din  (^),  which 
"related  to  tins  very  suitj  did  not  decide  the  point  of  onus 
"  prjbandi.  The  plaintifE  certainly  failed  to  prove  that  the 
"  alienation  was  invalid  by  custom,  and,  therefore,  I  think  that 
"  the  Divisional  Judge  was  right  in  dismissing  his  suit." 

Mr.  Justice  Maude  wont  upon  the  principles  of  burden  of 
proof  as  laid  down  in  Kesar  Singh  v.  Sunder  Si»gh  ('^),  but  the 
opposite  principle  was  laid  down  in  many  subsequent  judgments, 
Muhammad  v.  Sharaf-ud-din  (^),  Taja  v.  Baru  (*),  Hayai 
Muhammad  v.  Fazl  Ahmad  {^)^  Asa  Singh  v.  Hari  Singh  {^), 
Mussammat  Jowai  v.  Jiivan  (^),  Sukha  v.  Amira  (^),  and  Bir 
Singh  v.  Cham'da.  ("),  and  for  that  reasou  we  differ  with  the 
docisiou  of  Mr.  Justice  Maude. 


(»)  89  P.  J?.,  1898,  F.  B.      («)  52  P.  H.,  1892, 
(»)  59  P.  B.,  1889.  («)  61  P.  E.,  1892, 

C)    8  P.  B.y  1891.  C)  79  P.  i?.,  1893. 

(*)  35  P.  B.,  1892.  C)  81  P.  B.,  1893. 

(»)  90  P.  II.,  1893. 
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With  x'eference  to  the  qaestion  of  the  Full  Bench  decision  in 
Karm  Din  v.  Sharaf  Lin  (*),  deciding  or  not  deciding  where  the 
onvs  f/Tohandi  lay, 

Chatterji,  J.,  there  remarked  : — 

"  Considering  tic  vaijii  g  ccitciatitii  cf  iLehini  tvi(i.'L-p 
"  itself  in  this  Pi OTiice  f.r.ci  il  (  ti-stLtial  s^iroilsjitiff-  lft\\(fi) 
"  proprietary  right  and  cccnj  f.ncy  right,  I  do  net  Ffc  any  reason 
'*  to  exclude  analogies  dra>vn  from  incidents  relating  to  the  former 
"  in  inqairies  about  cognate  questions  regarding  the  latter.  I  am 
•  on  the  contrary  disposed  to  think  that  the  analogies  are  very 
"  valuable  and  ought  to  serve  as  guides  to  decision  in  the  absence 
"  of  positive  evidence  bearing  on  those  questions." 

Gordon  Wa/ler,  J.,  i*eniarked  : — 

"It  appears  to  me  to  be  only  reasonable  that,  whne  a 
"  general  agricnltnral  custcm  is  fcund  to  prevail  in  lespect  of  land, 
*'  such  a  custcm  would  be  applicable,  cnhss  the  cfniiniy  cr uld 
"  be  sbown,  to  the  perTrnrcnt  interest?  in  land  which  cccupanry 
*'  tenants  hold." 

C/arJc,  C.  J.,  remarked  : — 

"  In  considering  the  custom  the  Court  may  take  into  consider- 
"  ation  the  custom  applicable  as  regards  alienations  of  proprietary 
"  right,  and  as  pointed  out  by  Air.  Justice  Chatterji,  a  very  strong 
"  inference  would  arise  from  the  exi&tencc  of  the  custom  in  iho 
'  ■  c  ne  ca«e  that  it  existed  also  in  the  other." 

In  our  opinion,  therefore,  if  plaintiffs  have  shewn  that  ly 
the  custom  the  parties  follow,  pioprietaiy  lights  cannot  be  gifted, 
the  onui  lies  on  defendants  to  show  that  by  custom  occupancy 
rights  can  be  gifted,  defendants  have  failed  to  do  this. 

According  to  the  Riicaj-i-am  prepared  in  the  Settlement  of 
1888,  it  is  stated  by  the  Brahmans  that  they  follow  the  custom 
of  the  Gnjars  who  are  maliks  in  the  village. 

The  question  then  arises  whether  by  their  custom  the 
Gnjars  of  Gujrat  can  gift  their  ancestral  land  to  one  set  of  heirs 
to  the  exclusion  of  another  set  of  heirs  in  the  same  degree  of 
relationship  to  the  donor. 

Counsel  for  defendants  has  relied  upon  Sahib  Din  v. 
Amira  (*),  but  that  case  was  decided  on  the  special  circumstan- 
ces of  the  case,   the   whole   question    was   fully   considered    in 


(»)  89  P.  R.,  1898,  P.  B.      (»)    16  P,  B.,  1889. 
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Muhammad  V.  Sharaf'ud'din  (^)f  which  was  a  case  of  Gujars 
of  the  same  iahsil  as  the  parties,  in  that  case  the  cnse  of  8uhtb 
Din  V.  Amira  ('-)  was  considered,  and  it  was  held  that  no  custom 
had  been  proved  by  which  a  valid  gift  of  ancestral  land  could  be 
made  by  a  sonless  proprietor  to  a  nephew  in  presence  of  an  own 
brother. 

The  same  view  has  been  taken  in  numbers  of  subsequent 
cases  referring  to  other  tribes  and  places,  7oju  \.  Bant  (•), 
Ilayat  Muhammad  v.  Fazol  Ahmad  (*),  Asa  Singh  v.  Bari 
Singh  (^),  Mussammat  Juwai  v.  Jiivan  (°),  Snkha  v.  Amira  ('), 
and  Bir  Singh  v.  Chamila  (^). 

We,  therefore,  hold  that  it  is  not  proved  that  by  custom  a 
Giiiar  could  gift  ancestral  land  to  nephews  in  presence  of  a 
l)rother,  and  that  this  custom  is  applicable  to  occupancy  land 
in  absence  of  rebutting  evidence,  of  which  there  is  none. 

The  gift  of  occupancy  land  was,  therefoiv,  invalid. 

We  dismiss  the  appeal  with  costs. 

A^'peal  dismissed. 


No.  13. 

Bffore  Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr. 
Justice  Chaiterji. 
NAWAB,-(DEFtxNDANT),— APPELLANT, 
AfPBiitiTB  SiDB.  {  Versus   ■ 

ARJAN  DAS,-(PLAiNTiFi),-RESPONDENT. 
Civil  Appeal  No.  233  of  19  .H. 

Rcgietration — Suit  to  enforce  registration  of  a  document— Execution 
admitted  but  fraud  and  misrepresentation  pleaded — Power  of  Court  to  inquire 
into  the  validity  of  such  document — Registration  Act,  1877,  Suction  77. 

In  a  Buit  under  Section  77  of  the  Registration  Act,  the  Civil  Court 
ahould  enquire  into  nothing  more  than  whether  the  ostensible  executant 
signed  and  delivered  to  the  other  party  ti»e  dccument  which  ho  produces 
for  registration,  and  in  cases  where  it  is  shown  that  he  signed  and  delivered 
the  document  to  the  person  claiming  under  it,  the  Courts  should  direct 
its  registration  without  entering  into  the  question  of  its  validity. 

Raj  Lakhi  Ohos«  v.  Dchendra  Chnndra  Mojumdar  (''),  Hazuri  Mai  v. 
Kutab-ud-din  (»°),  and  Ba^ambaZ  Ammal  v.  Arvnachnta  Cheiti  ('  '),  referred 
to. 


(•)    8P. /?.,  1891.  («)  79  P. /J.,  1893. 

(•)  1(3  P.  n.,  18H9.  (■)  81  P.  R.,  189.1, 

<«)  US  P.  K.,  1892.  C;  {>0  P.  R.,  189.'5. 

(•)  32  P.  K.,  1892.  C)  /.  L.  «.,  Ji/K  Calr,,  Ct58. 

(•)  61  P.  R.,  1892.  (»«)  11  P.  R,,  190.1. 

('')  I.  L,  R.,  KTin  Mad.,  265. 
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Further  appeal  from   /he  decree  of  F.  Field,  Esquire,   Addti'onal 
Divisional  Judge,  JJtelum  Division,  dated  \^th  Decetnher  1900. 

Muhammad  Shafi,  for  appellant. 

Rousban  Lai,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Clabk'j  C.  J. — The  defendant  is  stated  by  plaintiff  to  have  \hth  Jany.  1904. 
executed  a  deed  of  sale  of  some  land  in  plaintiff's  favour.  Plaint- 
iff pix>daeed  the  deed  for  registration  before  the  Sub-Registrar. 
Defendant  refused  to  appear  before  the  Sub-Registrar  and  the 
Sub- Registrar  refused  i-egistration.  Plaintiff  appealed  to  the 
Registrai",  who  examined  defendant,  and  holding  that  defendant 
lid  not  intend  to  execute  a  deed  of  sale,  dismissed  the  appeal. 

Plaintiff  instituted  the  present  suit  under  Section  77  of  the 
R^istration  Act. 

Defendant  pleaded  that  the  document  produced  by  plaintiff 
did  not  contain  what  was  agreed  upon  by  the  parties ;  that  the 
iocument  agi-eed  upon  was  a  mortgage,  not  a  sale,  and  was  for 
'CSS  land  than  entered  in  the  document,  and  that  the  entries  as 
o  consideration  were  not  the  entries  agreed  upon,  and  that  his 
signature  had  been  obtained  by  fraudulently  repi-esenting  the 
contents  of  the  deed  to  be  other  than  they  were. 

The  question  for  our  decision  is  whether  a  document  can  be 
aid  to  have  been  executed  by  a  party  when  it  has  been  signed  and 
lelivered  by  him,  but  when  it  does  not  represent  the  coutiuct 
ictually  made  by  him,  where,  for  instance,  as  is  alleged  in  the 
'i^sentcase,  a  mortgage  was  agreed  upon  and  a  sale  was  recorded. 

As  held  in  Eaj  Lakhi  Qhose  v.   Delendra  Chundra  Mojumd<ir 

'),  the  question  for  decision  in  the  suit  under  Section  77  of  the 

Ixciristration  Act  is  no  wider  than  the  question  for  decision  by  the 

lu  gij,trar  under  Section  74,  namely,  "  whether  the  document  hau 

'  been  executed." 

It  has  been  held  that  the  (|Uu{>tiou8  whether  the  deed  ha:. 
been  executed  under  fraud  or  misrepreicntation  or  without  free 
ooDsont,  do  not  arise  in  such  cases,  IJazuri  Mai  v,  Kutab-nd-din  (* ). 
That  the  question  whether  the  document  had  subsequently  been 
cancelled  does  not  arise,  Balamhal  Ammal  v.  Arunacha/a 
€h€tti(^). 

(')  /.  L.  R.,  XXI V  Calc,  668.  (»>  U  P.  R,  1903. 

(»)  /.  L.  /J.,  XVllI  Mad.,  255. 
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That  the  question  of  the  validity  of  the  document  docs  not 
arise,  Eaj  Lakhi  Ghose  v.  Bebendra  Chundra  Mojumdar  ('). 

The  question  arising  in  the  present  case  is  somewhat  differ- 
ent; there  the  execution  of  the  document  wis  not  denied,  but  in 
this  case  it  is  argued  that  the  document  produced  by  plaintiff 
was  not  executed  by  defendant,  because  it  does  not  contain  the 
contract  agreed  upon. 

The  enquiry  contemplated  by  Section  35  of  the  Kcgistration 
Act  is  of  the  simplest  nature  and  does  not  contemplate  tbc 
examination  of  any  one  not  present  in  the  JSiib- Registrar's  office, 
and  requires  the  registering  officer  to  refuse  registration  if  the 
executant  "  appears  to  the  registering  officer  to  be  a  minor,  an 
"  idiot  or  a  lunatic." 

The  enquiry  contemplated  under  Section  74  is  no  doubt  not 
so  summary  as  that  contemplated  by  Section  ob,  but  it  could 
hardly  be  intended  that  elaborate  enquiries  should  be  held  under 
this  section. 

If,  however,  it  is  open  to  the  ostensible  executant  to  nay 
that  he  d!d  not  execute  the  document  because  it  does  not  contain 
exactly  what  was  agreed  upon,  an  enquiry  at  once  becomes 
necessary  as  to  all  the  tonus  of  the  contract  which  was  made 

In  our  opinion  the  proper  construction  of  Section  74  (a)  is 
that  the  Registi-ar  should  enquire  into  nothing  more  than  whether 
the  ostensible  executant  signed  and  delivered  to  the  other  party 
the  document  or  instrument  which  he  produces  for  registration, 
the  word  '  document '  being  used  in  a  general  sense.  The  execut- 
ant always  has  his  remedy  by  Civil  suit,  but  if  he  has  once 
signed  and  delivered  the  document,  we  do  not  think  that  he  can 
say  that  he  did  not  execute  the  document  because  it  does  not 
contain  the  real  contract,  or  because  he  was  drunk,  or  because  he 
was  deceived,  or  compelled,  he  must  be  held  to  have  executed  the 
document,  though  the  document  may  bo  of  no  eiiect  against  him. 

We  dismiss  the  a{)pcal  with  coata.. 

Appeal  dismisced. 


(»)  /.  L.  B.,  XXIV  Calc,  668. 
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No.  14. 

Before  Mr.  Justice  Reid. 

KISHEN  OHANn  AND  OTHERS,— (Defendants),— 
APPELLANTS, 
Veneris 
KEHR  SINGH— (Plaintiff),— RESPONDENT. 
Civil  Appeal  No.  267  of  1903. 

divil  Procedure  Code,  1882,  Sections  588,  501— Appeal  from  order  of 
iflnrning  plaint  for  ainMi-hn^'ht  undtr  Section  588 — Dismissal  of  siich  appeal 
—  Right  of  party  aggrieved  to  attack  the  oriler  again  when  appenling  from  the 
filial  decree — Pre-emption — Orul  sale  of  joint  share  in  an  undirided  hoi  ting-' 
Phtfsical  posge*siion—Limitition  Act,  1877,  Articles  10,  120. 

Held,  that  every  order  passed  in  an  appeal  under  the  provisions  of 
S5»otion  r>88  being  final,  a  party  who  avails  himself  of  the  right  of  appeal 
provided  hy  that  section  cannot  raise  the  same  question  again  in    an  appeal 

from  the  final  decree. 


Serrion  .jOl  only  provides  for  appeals  from  decrees  attacking  the 
correctness  of  orders  which  are  not  appealable  nnder  Section  588,  or  which 
li.'ive  not  been  appealed  under  that  section. 

Held,  also,  that  the  limitation  applicable  to  a  snit  brought  to  declare  a 
ri}<ht  of  pre-emption  in  respect  of  a  sale,  not  by  registered  instrument, 
of  an  undivided  share  in  a  joint  holding  which  does  not  admit  of  physical 
possession  being  taken  is  six  years  nnder  Article  120,  Schedule  II  of  the 
Limitation  Act. 

Venkatapathi  Xaidu  v,  Tirumalai  Chetti  (»),  Ghulam  Jilani  v.  Ohulam 
FtaidarKhan  («),  Moti  Lai  Keshibhai  v.  Nana  alias  Langda  Muikund  Patil  ('), 
Ttht  Ram  v.  Shamj  Charan  (♦),  B'>lul  Begam  v.  Manaur  Alt  Khan  (*), 
Ali  Oauhar  V.  Jmrahir  {«),  Kalu  v.  Bhupa  ('),  Unkar  Das  v.  S'arain  (•), 
Rholi  V.  Imam  Ali  (*),  Batul  Btgam  v.  Mamur  Ali  Khan  ('**),  and  Oanga 
fiam  V  Bahal  Singh  ( * ' ),  referred  to. 

Further  appeal  from  the   decree  of  Kazi   Muhammad   Aslam,  Divi- 
■Honnl  Judge,  Ferozepore  Livinon,  doted  26th  February  1903. 
Madan  Gopal,  for  appellants. 
Lai  Chand,  for  respondent. 

The  facts  of  this  case  are  as  follows :  — 

The  suit  was  instituted  on  the  9th  December  1901  against 
Kishen  Chand,  vendor,  and  Radha  Kishen  and  PrabhDial,  vendees, 
for  possession  by  right  of  pre-emption  of  two-thirds  of  51  bighat  and 

(')  /.  /..  R.,  XXI  V  Had.,  447.         («)  30  P.  B.,  1892. 
(')  89  P.  R.,  1891.  (')  30  P.  R.,  1898. 

!  ■)  /.  L.  R.,  Xrill  Bom.,  35.  (»)  /.  L.  R.,  17  All.,  24,  F.  B. 

.  •)  l.L.  R.,  XX  AH.,  42.  (»)  /.  L.  B..  IV  All.,  179. 

•)  /    L.  R..  XXIV  M!..  17  P.C.    ('»)    /.  L.  R,  IX  All.,  'MS,  T.  B 
I    ' )   76  P.  B..  1895. 
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10  hiswas  of  land  on  the  allegations  that  Kisben  Chand  sold  two- 
thirds  of  the  said  entire  area  to  his  two  brothers  nnder  a  verbal 
agreement  for  Rs.  420,  and  on  the  12th  July  1897  had  mutation  of 
names  effected.  The  defence  was  that  Kishen  Chand  did  not  make 
any  verbal  sale  in  favor  of  his  brothers,  but  that  Sant  Singh,  pro- 
prietor, had  sold  51  bighas  and  JO  biswasoi  land  to  all  the  three 
brothers  for  Rs.  630.  The  plaint  was  returned  for  amend- 
ment with  the  direction  that  the  plaintiff  should  file  it,  reciting  and 
recording  all  the  facts.  From  this  order  Kishen  Chand,  defend- 
ant, preferred  an  appeal,  which  was  rejected.  The  amended 
plaint  filed  by  the  plantiff  recited  that  Sant  Singh  sold  51  bighas 
and  10  hiswas  of  land  to  Kishen  Chand  alone  under  a  registered 
deed,  dated  the  27th  July  1896,  for  Rs.  630,  and  that  the 
vendor  subsequently  rescinded  the  sale-deed  and  orally  sold  his 
f>i(nity  of  redemption  in  respect  of  51  highasand  7  lisrcas  oj'  land 
to  all  the  three  vendees  and  liad  mutation  of  names  ofl'ected  on  the 
I2th  July  1897.  It  was  further  alleged  in  t.lu!  plaint  that  the  sale 
being  oral  and  the  property  sold  being  a  share  in  an  undivided 
holding  not  snsceptible  of  physical  possession,  the  claim  is  within 
time  under  the  provisions  of  Article  120  of  the  Limitation  Act. 

The  first  Court  held  that  there  was  no  subsequent  cont.ract 
between  the  parties,  that  a  specific  field  was  sold  which  was  liable 
to  physical  possession,  and  that  the  period  of  limitation  began  to 
run  from  the  date  of  the  registration  of  the  sale-deed. 

On  appeal  by  the  plaintiff  the  Divisional  Judge  observed  : — 
By  the  first  contract,  the  terms  of  which  were  embodied  in  the 
registered  deed,  certain  parts  of  a  faeld  were  sold  to  one  man.  By  the 
subsequent  contract  alterations  were  made  in  the  nature  of  the  land  sold 
and  the  names  of  two  other  vendees  were  added  to  the  original  vendee. 
This,  I  think,  was  a  new  contract  which*  was  substituted  for  the  former 
contract,  because  there  was  a  difference  between  the  land  sold,  and  because 
by  the  oral  contract  the  land  was  sold  to  three  instead  of  to  one  person. 
I  therefore  hold  that  the  first  contract  was  substituted  by  a  new  oral 
contract,  and  that  the  period  of  limitation  began  to  run  from  the  date  of 
the  oral  contract.  The  second  point  for  decision  is  whether  Article  10  or 
Article  120  of  the  second  Schedule  of  the  Limitation  Act  applie3.  There 
is  no  doubt  that  the  land  sold  forms  part  of  a  joint  holding  belonging  to  the 
vendor  and  his  brother,  and  consequently  by  the  purchase  of  one  brother's 
share  ho  cannot  take  poaseesion  of  specified  part  of  the  whole  field  merely 
because  in  the  sale  a  specified  part  is  mentioned  as  sold. 

On  this  finding  the  Divisional  Judge  decreed  the  appeal  and 
the  suit  with  costs.  The  vendees  preferred  a  further  appeal  on 
the  gronnds — 

(i)  that  fh(^»  amended  claim  ought  not  to  have  been  heard ; 
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(//)  that  the  Article  applicable  was  10  and  not  120;  and 

(ill)  that  there  was  no  substituted  contract. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Reid,  J. — The  facts  are  dealt  with   in   the  indgments  of  the    Sth  Jany.  1904. 
Courts  below  and  need  not  be  recapitulated 

The  first  question  for  consideration  is  whether  the  correctness 
of  the  order  allowing  tho  plaint  to  lx>  amended  can  be  attacked  in 
this  appeal. 

Venkatapa/hi  Nai'du  V.  Tiruma/ai  Chetti  (i)  interprets  the 
last  paragraph  of  Section  588  of  the  Code  of  Civil  Procedure  as 
laying  down  the  rule  that  every  order  passed  in  an  appeal  pre- 
sented under  the  provisions  of  that  .section  is  final  (ihulam 
Ji/nni  y.  Gliulam  Eaidar  Khan  ('),and  Mo//  Lai  Kashibhn  v. 
Nana  alias  Lnngtla  Maiujnl  Patt'l  (*),  eite<l  by  connsel  for  the 
apppMant<!,  are  not  opposed  to  this  interpretation. 

If  a  party  avails  himself  of  the  riirht  of  apical  provided 
by  Section  588  of  the  Code,  he  cannot  i-aise  the  question  again  in 
appeal  from  decree,  and  Section  591  provides,  in  my  opinion,  for 
appeals  from  decrees  attacking  the  correctness  of  orders  which 
are  not  ap{)ealable  under  Section  •5'-'^,  ^^  which  have  not  been 
appealed  under  that  section. 

Here  an  appeal  was  filed  under  Section  588  and  was  dis- 
missed by  the  Appellate  Court.  Ti'ka  Bam  v.  Shama  Charan  (♦) 
does  not  help  the  appellants.  The  remaining  question  for  con- 
sideration is  whether  Article  10  or  Article  120  of  the  second 
Schedule  of  the  Limitation  Act  applies  to  the  suit. 

I  am  satisfied  that  an  oral  sale  followed  by  mutation  of  51 
bighoi  7  biswQS  out  of  Khosra  No.  99  or  _^-  was  substituted  for 
the  .sale  by  registered  deed  of  51  highas  10  hisxcas  out  of  Nos.  199, 
I  and  5,  that  the  share  sold  was  the  vendor's  joint  and  undivided' 
share  of  these  throe  numbers  by  arrangement  with  his  co-sharer, 
and  that  the  subject-matter  of  the  sale  did  not  admit  of  "phyBical 
po.^ses8ion,"  which  was  interpreted  by  their  Lordships  of  t-ho 
Privy  Council  in  Batul  Begam  v.  Mansur  AH  Khm  (■'),  as  beinir 
■  p^'rsonal  and  immediato  possession,"  Alt  Gauha,  v.  Jotrahir  ('■), 


(■  I  /.  L.  K..  XXIV  M,       n:  (♦)  /.  L.  R.,  XX  AU.  4^ 

y")  89  P.  ft..  1891.  (s)  /.  jr    n    jxj  y  ^^  -. 


AppBLtATK  Side. 
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Kalu  V.  Bhupa  (^),  TInJear  Das  v.  Narain  (^),  Bkoh' y.  Imam 
All  ('),  and  Batu/.  Begam  v,  Mansur  AH  Khan  (*),  aflSrmed  by 
the  judgment  i a  the  XXI F  Allahabad  case  cited  above,  are  in 
point.  Gtinga  Bam  v.  BahnJ  Singh  ("),  cited  for  the  appellants, 
does  not  help  them. 

Om  these  authorities  Article  120  of  the  second  Schedule  of 
the  Act  is  applicable  and  the  suit  was  instituted  within  six  years 
of  iho  sale  in  respect  of  which  pre-emption  was  claimed. 

'IMip  appeal  fails  and  is  dismissed  with  costs. 

Appeal  (lismiKned. 

No.  15. 

Bpfore  Sir  William  Clark,  Kt.,  Chifif  Judge. 

SAHIB  DTN   AND  OTHERS —(Plain  i;; ;   , 
APPELLANTS, 

Versua 

I  LAM  DIN  AND  OTHERS,— (Defenhants),— 

RESPONDENTS. 

Civil  Appeal  No.  G45  of  1902. 

Alluvion  and  diluvion—Land  submerged — Re-appearancti — Right  of  the 
owver  in  submerged  land  on  re  appearance — OustO'n — Wajib-ul-arz — Mauz.a 
Khanpur,  Gujral, 

He?(/,  that  in  cases  of  alluvion  and  dilnvion  according  to  the  custom 
prevailing  in  mauza  Khanpur,  a  proprietor  loaea  all  his  rights  on  the 
snbmersidn  of  liis  land,  as  such  land  on  restoration  becomes  shnmilat  deh 
and  tiof  tlio  propert}' of  thi^  propriotor  to  whom  it  belonged  at  the  time 
of  its  submersion, 

FuTfaer   appeal  from   the    decee     of   Knzi     Muhammad    As/am, 
[Hvisiorial  Judge,  Jhelum  Division,  dated  '^^th  July  1902. 

Sham  Lai,  for  appellants. 

The  judgment  of  the  leai'ned  Chief  Judge  was  as  follows  :  — 

2nd  JiiHe  190.'{.  Cr.ARK,  C.  J. — The  question  is    whether  in    mama  Khanpur 

there  is  a  custom  by  which,  when  a  pi'opi*ietor's  land  becomes 
hurd,  it,  when  it  subsequently  becomes  hrramad,  becomes 
shamilat  deh  and  not  the  property  of  the  proprietor  whose  it 
was  before  it  became  hnrd. 

The  entries  in  the  Tra//(^-ti/-arJ  of  both  IPHS  nnd  1891  are 
clear  that  the  land  becomes  shamilat  deh. 


(')  30  P.  B.,  1893.  (»)  /.  L  B.,  IV  All.,  179. 

{•')l.  I.  It.,  IV  All.,  24,  F.  B.         (♦)  /.  L  R.,  XX  All.,  315,  F.  B. 
(*)  76  P.  B.,  1S95. 
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There  is  nothing  necessarily  unfair  in  this,  what  a  proprietwr 
loses  on  one  occasion  he  gains  at  another,  the  tendency  being  for 
the   whole  village  to  become  shamilat  deh  u\  the  long  run. 

Theio  was  no  land  burd  in  tr  village  between  1891  and 
1896,  but  in  1897  land  became  burd,  and  when  it  became 
baramad  in  the  following  years,  the  entry  in  the  Wajib-ul-arz 
was  followed. 

I  have  referred  to  the  precedents  quoted, 
Mr.  Bnllock's  judgment  of  20th  May  1891  referring  to  a 
iicighboui-ing  village,  Kalijpur,  is  against  the  land  heing  shamilat 
deh ;  this  was  an  appeal  fi-om  an  order,  dated  4!th  November 
1890,  and  was  prior  to  the  entry  in  the  Wajib-ul-arz  of  1891-92, 
which  is  not  referred  to. 

Haider  Jang's  decision  of  13th  August  1898  is  in  favour  of 
the  proprietor ;  it  refers  to  villa crc  Kadnala,  said  to  be  some 
distance  away. 

1  have  to-day  lx)forc  me  Uevi.siuii  No.  739  of  1903,  referring 
i"»  adjoining  village  Kambi,  where  a  similar  law  point  is  raised— 
III  that  case  it  appears  that  the  entry  in  the  Wajid-ul-arz  was 
acted  on  by  the  plaintiffs  themselves  in  1890-91.  The  laifl 
which  had  pi-eviously  become  buramad  had  been  entered  as 
skaviilal,  and  was  partitioned  in  that  year  among  the  pro- 
piietors. 

I  think  the  custom  entered  in  the  Wajib-ul-arz  of  1891-92 
is  made  out,  and  1  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  16. 

Be/ure  Sir  WiUimn  Clark,  KL,  Chief  Jmlge. 
DELHI  AND  LONDON  BAN K,-( Defendant).-  j 

PETITIONER,  / 

Versus  }  ^^^'"^'^  ^^^' 

KULWANT  SINGH, -(Flaintikf),— RESPONDENT. 
Civil  Revision  No.  98  of  1903. 

PubU    Co,npany-DivK]e,ids-LiabiUty   to  pay  dividend*   declared   by 
a   Company-Right  of  the  son  of  a  deceased  shareholder  to  sue-Cause  of 


action 


Where. dividends   declared   by  a  Coropauy  are  only  payable  to  ite 
registered  ehareholders,  the  bou  of  a  deceabed  eharebolder  whose  oame 
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has  not  been  placed  on  the  register  of  members  of  the  Company,  cannot 
maintain  an  action  against  the  Company  for  the  dividends  due  on  the 
shares  standing  in  the  name  of  his  late  father. 

Petition  for  revision  of  the  order  of  Lola  Achhru  Ham,  Jud'je^  Small 
Cause  Court,  Delhi,  dated  22nd  October  1902. 

Shadi  Lai,  for  petitioner. 
Grey,  for  respondent. 

The  facts  of  the  case  and  the  pleadings  out  of  which  this 
petition  arose  are  fully  set  oat  in  the  judgment  of  the  Small 
Cause  Court  of  Delhi,  which  was  as  follows  :  — 

The  claim  is  for  dividend  due  on  shares  standing  in  name  of  the 
plaintiff's  late  father.  Plaintiff  offered  to  prove  that  he  was  the  only 
son  of  his  late  father  and  the  sole  surviving  heir  of  the  deceased.  But 
the  defendant  Bank  refused  to  pay  the  dividends  till  plaintiff  produced 
a  Succession  Certificate  or  obtained  Letters  of  Administration.  The  facts 
arc  not  denied  by  defendant.  But  the  claim  is  resisted  on  the  following 
))leas  :— 

1,  No  jurisdiction. — The  Bank  has  an  office  at  Delhi  and  pays 
dividends  generally  here  to  local  shareholders.  I  decide  against  the 
defendant. 

2.  No  Cause  of  action. — The  plaintiff  has  clearly  one  consequent  ou 
defendant's  refusal  to  enquire  into  the  claim  or  to  pay  the  dividends — 

(a)  Defendant  was  applied  to  for  registration  of  the  plaintiff's  name 
and  evidence  was  offered,  but  the  defendant  declined  to  receive 
the  evidence. 

(h)  Plaintiff  has  no  objection  t»  do  so. 

(o)  Under  the  law  the  plaintiff  being  the  sole  heir  by  survivorship 
is  not  bound  to  take  out  Letters  of  Administration  or  a  Succession 
Certificate.  I  do  not  think  the  case  worth  a  reference  to  the 
Chief  Court.  I  decree  the  claim  for  Rs.  157-8.0  for  the  dividends 
due  as  in  plaint  with  costs  against  the  defendant  Bank. 

Order  to  plaintiff  and  the  defendant's  Babu  present  in  Court, 

The  judgment  of  the  Chief  Court  was  delivered  by 
2'Md  Jany.  1904.  Clark,  C.  J.— The  Bank  has  applied   for  revision   of   this 

order,  it  is  objected  for  i)laiutif[:  that  revision  should  not  be 
allowed  under  Section  25  of  the  Small  Cause  Court  Act,  aa  at 
most  there  was  only  a  mistake  oi  law  made  by  the  Judge. 

The  case  is,  in  my  opinion,  one  of  general  interest,  and  one 
likely  to  form  a  precedent  in  many  other  cases,  and  one  in  which 
a  decision  not  according  to  law  should  be  corrected  by  this  Court, 
otherwise  the  error  is  likely  to  be  perpetuated  by  the  Judge  of 
the  Small  Cause  Court  and  the  Bank  considerably  prejudiced.  I 
therefore  pi-occcd  to  dispose  of  the  revision. 
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The  position  taken  np  by  the  Bank  is  a  clear  and  jasti6able 
one,  it  says  that  the  Bank  cannot  conveniently  enquire  into 
rights  of  succession,  and  before  transferring  shares  of  a  deceased 
shareholder  requires  to  be  furnished  with  a  Succession  Certificate 
or  Letters  of  Administration. 

In  this  case,  us  plaintiff  was  soit  of.  and  joint  with  the 
deceased  shareholder,  his  rights  are  clear,  but  where  the  succes- 
sion may  be  in  dispute,  it  doe.*  not  seem  reasonable  to  expect 
the  Bank  to  settle  questions  of  siTCcession,  and  if  the  principle 
of  requiring  the  Bank  to  determine  the  question  of  succession 
is  applied  in  the  one  case,  there  is  no  reason  why  it  should  not 
be  applied  in  the  other. 

It  is  only  necessary  on  this  revision  tu  decide  whether 
I  :  .iiitiff  had  any  cau-se  of  action  against  the  Bank. 

By  the  Articles  of  Association  the  Bank  is  only  bound  to  pay 
dividends  to  its  registered  shai'eholders.  Articles  20  and  125. 
Plaintiff  is  not  a  registered  shareholder,  and  he  has  no  canse  of 
action  against  the  Bank. 

Plaintiff's  proper  conrse,  if  he  elected  not  to  produce  a 
Succession  Certificate  or  Letters  of  Administration,  was  to  sue 
the  Bank  to  have  himself  registered,  as  a  shareholder  he  has 
taken  a  non-permissible  short  cut  in  suing  iv  the  Smnfl  r  ,}/s,- 
Court  for  payment  of  dividend. 

It  is  unnecessary  on  this'  revision  to  determine  whether 
defendant  would  have  been  entitled  to  refuse  to  register  him  as 
a  shareholder  without  the  production  of  a  Succession  Certificate 
f>r  [jetters  of  Administration. 

It  is  also  unnecessary  to  determine  whether  the  Delhi  Court 
would  have  had  jurisdiction  if  such  a  suit  had  been  brought. 
It  is  sufficient  to  decide  that  plaintiff  not  being  a  registered 
shareholder  had  no  cause  of  action  to  sue  the  Bank  for  a 
dividend. 

The  revision  is  accepted,  and  the  suit  is  dismissed  with  costs 

Application  allowed. 
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No.  17. 

BefoteSir  William  Clark,  Kt.,  Chief  Judge,  and 
Mr.  Justice  Chatterji. 
/     GAUHAR  AND  OTHERS— (Plaintiffs),— APPELLANTS. 
ApPEtLATE  Side,  j  Venus 

'  r.HULAM  AND  OTHERS,— (nKFt-.NDANTs), 

RESPONDENTS. 
Civil  Appeal  No.  217  of  1901. 

CuHtom  — Alienation— Gift  hy   I'onhss  jf,roprietor  of  ancestral  property  tn 
'laughter—  Ohtiinan  Jats  of  DasTca  tahsil,  SioU;ot  District. 

Found,  that  amongst  Ghumaii  Jats  of  the  Daska  tahsil  of  the  Sialkot 
District,  a  gift  by  a  sonless  proprietor  of  ancestral  property  in  favor  of 
a  daughter  except  as  to  ^„th  sha''e  is  not  valid  by  custom. 

Devi  Dittav.  Mussammat  Huhmi  ('),  cited. 
Further  appeal  front  the  decree  of  Maulvi  Inom  Alt,  Divisional 
Judge,  Sialk't  Division,  daltd  16#A  Felmary  1901. 

Gui^chaian  Singh,  for  appellants. 

Dani  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

23rd  Jany.  1904.  Clark,  C.  J.- The  parties  are  Ghiiman  Jats  of  Daska    tahsil, 

Sialkot  District. 

The  question  is  whether  Ghulam  Muhammad  could,  hy 
custom,  gift  his  ancestral  land  to  his  daughter. 

We  find  that  the  land  was  ancestral,  that  it  is  not  proved 
that  the  daughter's  husband  was  a  ghirjaioai,  mid  that  plaintiffs' 
a.ssent  to  the  gift  is  not  proved. 

The  onus  of  proving  the  validity  of  the  gift  lies  on  defendiints, 
who  assert  the  validity. 

The  Divisional  Judge  relying  upon  the  liiwaj-i-am  of  1868 
Settlement  has  found  the  gift  valid  to  the  extent  that  the  daughter 
would  inherit  under  the  Muhammadan  Law,  namely,  one-half. 

There  are   no  instances  to   support   this  custom  as   alleged   1 
in  the  Itiwaj-i-am.     This  euti-y  in  the  Riwaj-i-am  was  discu.ssed 
and  discredited  in  Bukam  Din  v   Musmmmat  Haham  Bihi  ('*),  a 
case  of  Goraya  Jats. 

The  cu.stom  was  discussed  and  not  found  proved  in  Dtvi 
D/tta  v.  Mussammat  Eukmi  (^)  except  as  to  ^'o^l^  share;  a  case 
of  Ghuman  Jats  of  Daska  tahsil. 


C)  85  P.  fl.,  1900.        («)  10  P.  fi.,  1896. 
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The  entry  of  the  1868  Eiivij-i-am  is  quoted  in  the  Custom- 
.  law   of  Sialkot   prepared  in  1S95,  but  is   not  corroborated 
111  any  way. 

We  find  that  defendants  have  failed  to  prove  that  Ghulani 
Muhammad  could  by  custom  make  this  gift  to  liis  daughter 
more  than  as  regards  T,'oth  of  his  land  ;  this  much  is  admitted 
by  plaintiffs'  counsel. 

We,  therefore,  accept  the  appeal  and  i^ot  aaide  the  order  of 
the  Divifcioual  Judge,  and  decree  that  the  gift  shall  not  affect 
plaintiffs'  reversionary  rights  except  as  regards  ^V  (one-twentieth), 
of  the  land  gifted  with  costs  throughout. 


No.  18- 

ij'-j.,,',  :Sc,    William  Clark,  Kt.,  Chief  Judge. 
MUSSAMMAT  LAL  DEVI,— (Plaintiff),— APPELLANT,       ^ 

ir  ^.„,  >  Appellate  iSidji. 

KARIM   BAKHSH  AND  OTHKRS,— (Defendants),-  ' 

RESPONDENTS. 

Civil  Appeal  No.  1105  of  1903. 

Execution   of  decree— Applicaticn  by  decree-holder   to  be  put   in  pones- 
.  of  the  property  which  he  purchased  in  execution, of  his  decree — "Step- 
''  etecution— Limitation  Act,  1877,  Schedule  11,  Article  179. 

UelJ,  that  an  application  by  a  decree-holder  to  be  pat  in  possession  of 
the  property  he  had  purchased  ia  execution  of  his  decree  is  a  ''  step-in-aid 
of  execution  "  of  that  decree  within  the  meaning  of  Article  179  of  the 
Stcond  Schedule  of  the  Limitation  Act. 

Suriutoolla  Molla  v.  Raj  Kumar  Roy  ('),  followed, 

Mul  Chand  v.  Kour  Singh  (-),  i-eferred  to. 

F  I  tther  appeal  f  torn  the  order  of  H.  Scott  Smith,  Enquire,  Bividonal 
Jri'ige,  Amritiar  Division,  dated  2\st  January  '901. 
Duni  Chand,  for  appellant. 
Herbert,  for  respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Ci.AUK,  C.  J. — Even  granting  that  the  Divisional  Judge  is  18th  Dec.  1903. 
riglit  in  holding  that  the  leceipt  of  25th  October  1894  was  not  an 
application  to  take  some  step-in-aid  of  execution,  yet  thei-e  is  the 
application  of  5th  February  1895  to  be  considered,  in  which  the 
decree-holder  asked  to  be  put  in  possession  of  the  house  he  had 
bought,  and  was  put  in  possession  of  on  1st  March   1895. 

:■)  I.  L.  R.,  XXriI  Calc,  7.»0.  (»)  27  P.  R.,  188a 
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For  reasons  given  in  Saria/oolla  Molla  v.  Raj  Kumar  Boy 
(^),  I  hold  tliis  was  an  application  to  take  some  step  in  execution 
of  decree. 

It  is  argued  for  judgment-debtor  that  this  was  no  more 
than  taking  money  out  of  Court,  which  has  been  held  by  this 
Court  not  to  be  such  a  step,  Mul  Chand  v.  Koiir  Singh  ('^). 

It  seems  to  me  that  this  is  more  than  an  application  to  take 
money  out  of  Court. 

Taking  the  money  is  a  mere  formal  act  between  the  judg- 
ment-creditor and  tli3  Court ;  getting  possession  of  the  house 
is  a  distinct  movement  against  the  judgment-debtor. 

The  application  of  12th  October  1897  is,  therefore,  within 
time,  and  I  accept  the  appeal  and  reverse  the  order  of  the 
Divisional  Judge  on  this  point,  and  remand  the  case  to  him  for 
disposal  of  the  appeal  as  regards  other  points  raised. 

As  decree-holder  did  not  put  forward  this  application  of  otli 
February  1895,  I  leave  the  partie.';  to  bear  their  own  costs  of 
this  appeal. .  Appeal  alloiced. 

No.  19. 

Before  Sir  ]]illiam  Clark,  Kt.,  Chief  Jwiye,  and  Mr.  Justice. 

C  hatter ji. 

r         KALU  AND  OTHERS,— (Plaintiffs),-APPELLANTS, 

Appellate  Sid  e.  J  Vermis. 

L  WASAWA  SINGH  AND  OTHERS,— (Defendams),— 

RESPONDENTS. 

Civil  Appeal  No.  221  of  1901. 

Custom — Right  of  village  menials  to  build  a  mosque  over  the  site  occupie<l 
by  them  uithout  consent  of  the  proprietors — Manza  Balciptir,  Amritscir 
District 

Held  that  as  a  kwinin  generflly  gets  land  from  the  proprietary  body 
on  the  implied  understanding  that  it  is  only  to  be  used  for  purposes  ot 
residence  and  for  plying  his  trade,  he  is  not  competent  to  build  a  mosque 
or  temple  on  it  without  the  consent  of  the  proprietors. 

Further  appeal  from  the  decree  of  H.  Scott-Smi'th,  Enquire, 
Divisional  Judge^  Amri/sar  Division,  dated  2\st  December 
1900. 

A.  L.  Roy,  for  appellants. 

Ram  Bhaj  Datta,  for  respondents. 
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The  jndgment  of  the  Court  wa«  delivered  by 

CHATTCRjr,  J. — 1  he  plaintiffs,  who  are  certain  Muhammadan  8//i  Jany.  1904. 
weavers  of  manzi  Bakipar  in  the  Amritsar  District,  have  sued 
the  propiietors  of  the  village,  who  are  Hindus,  for  a  perpetual 
injunction  prohibiting  them  from  obstructing  the  plaintiffs  from 
building  a  masji'd  on  land  within  the  village  site  occupied  by  the 
latter.  The  first  Court  gave  plaintiffs  a  decree,  but  the  Divisio!ml 
Judge  has  dismissed  their  claim. 

Plaintiffs  say  that  there  was  an  old  mosque  on  the  site  which 
fell  down  tea  years  ago.  Plaintiffs  were  then  unable  to  re-build 
it  for  want  of  mo  ins,  and  they  now  seek  to  do  so  in  an  enlarged 
form  by  enclosing  anotlier  pi-^-"  ^f  ._-,.  ..,.,.^  within  the  -••.■■■' 
compound. 

The   plaintiffs  are  kani'ns,  and   although   their     pos.session 
over  their  kuthas  and  the  land  held  by  them   cannot  be   disturbetl 
long  as  these  are  occupied  by  them,    they   are  not  competent  to 
change  the  nature  of  their  occupation  by  erecting  structures  of  » 
lifferent  kind   to    those   hitherto  existing  on  snch  land.    When  a 
Wt'imi'n  gets  land    from   the  proprietary  body,  the  implied  under- 
inding  in  the  absence  of  a  contract  to   the  conti-aiy  is  that  it  is 
be  used  for  purposes  of  residence  and  for  plying  his  trade.     If 
le  iamin  devotes  it  to  any  other  purpose  the  proprietors  have  a 
jht  to  object.     It   is   not,   therefore,  competent  to  the  kamin  to 
lild   a   mosque   or   a   temple  on  it  or   anything  that  ostensibly 
ejudices  the  right  of  reversion   of   the  owners  when  the  ^a win 
ives  the  village.     A  pucca  rao^qne   in  which  prayers  hav»^  been 
fularly  said  could  not  be  pulled  down  merely  T^^vonco  fj^^  A-im?'n, 
rho  originally  constructed  "it,  had  gone  away. 

It  is  ai-gned  that  under  the  (Vajth-ul-arz  the  himina  in  this 
village  have  the  right  to  alienate  their  houses  and  lands,  but  this 
does  not  appear  to  be  borne  out  by  the  record.  What  is  stated 
therein  is  that  previously  no  ka>nin  could  alienate  his  honse  or 
Bite,  but  that  lately  some  attachments  ha\ 
soino  transfers  have  taken  place  without  objection,  iln.s  dovs  not 
iiects.sarily  mean  that  the  owner-;  have  lost  their  right  of  objection 
to  snch transfera  generally, and  i-  ifficieut  declaration  that 

the  old  custom  has  been  abrogated  ia  favour  of  the  i  imir.s.  It  is 
rather  a  statement  of  fact  in  regard  *-^  -i.-.^.tw^.-q  th-^f  have 
taken  place  contrary  to  the  custom. 

The  plaintiffs   contend,  and  the  first  Court  found  that  there 
Wh-  u   .IJ    rnasjid  which    fell  down   some  t«n  years  befou 
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but  the  Divisional  Judge  appoars  to  be  right  in  holding  that  the 
evidence  is  not  sufficient  to  show  Ihat  there  whs  a  regular  masj/d 
at  the  spot.  Nor  is  the  plan  of  1866  conclusive  on  Ihe  point  even 
if  It  is  admissible. 

Under  these  circumstanees  the  plaintiffs'  claim  appears  to  be 
untenable,  and  the  view  tiken  by  the  Divisional  Judge  is  correct. 

The  appeal  is  dismissed  with  costs. 

Affeal  di/imissed. 


No.  20. 

Before  Mr.  Justice  Chalterji  and  Mr.  Justice  Anderson. 

,  BHAGWANI  AND  OTHERS —(PLAiNTfFFs),— 

\  APPELLANTS, 

APPEf.LATE    UlDP,    .1 

^     ATRU  AND   OTHERS,- (DriFENDANTS),- RESPONDENTS. 
Civil  Appeal  No.  665  of  1900. 

Custom — Aliination — Oijtio  klianadamad  —  Right  aj  donee  to  alienate 
projierty  ncqvired  ly  gift — Necessity  — hocufi  standi  of  donee's  wife  and  non  to 
content  alienation. 

Held,  tliat  as  the  gift  to  a  resident  son-in-law  is  generally  recognized 
for  the  benefit  of  the  daughter  of  the  donor  and  her  male  issue,  a  donee 
is  not  competent  to  alienate  the  property  so  gifted  to  strangers  except  for 
necessity,  and  his  wife  and  son  are  entitled  to  contest  his  alienation  based 
on  the  fact  that  they  liaA-e  the  same  rights  as  any  male  heir  of  the  donor 
would  have  had. 

Ghulam  Bhikh  v.Mas-'iania  ('),  Muhammad  v.  Mussammat  Vmar  Bibi  (*), 
M\ran  Bakhshv.  Ala  Ditta  (•'),  luihir  Ba^hi'h  v.  Nahi  Bakhsh  (*),  Nihal 
V.  Molar  {'^),Bhotu  V.  Lehru  ('''},  Siia  Envi  v,  Baja  Ram  (J),  and  Lehna  v. 
Mussammat  'Ihakn  ("},  referred  to. 

Further  appeal  from  the  decree  of  R.  L.  Ilnris,  Esquire,  Divisional 
Judge,  Delhi  Division,  dnted  ^)st  Octoher  189P. 

Ganpat  Rni,  for  appelhints. 

The  judgment  of  the  Coiirt  was  delivered  by 

i6th  Dec.  i  908.  Chatteiui,  J. — This  is  a  suit  for  a  declaiation    that  a  sale  of 

certain  land  by  one  Atru  shall  not  affect  the  reversionary 
interests  of  the  plaintiffs,  Mussammat  Bhagwani  and  Mamraj, 
the  wife  and  tlio  minor  sou,  respectively,  of  Atru.  The  land 
belonged    to   one   Jussa,  father  of  Mussammat  Bhngwani,  whose 


(,')  22  P.  R.,  I8(t;j.  (")  10  p.  ft.,  1897. 

(2)  129  P.  R.,  18i)3.  («)  54  P.  R.,  1897. 

(■')  126  P.  /?.,  1894.  (')  12  P.  /?„  1902,  F.H. 

(«)  40  P.  R  ,  1S9(]  (")  32  P.  R..  1S95.  KB, 
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widow,  ilussammat  Hauso,  ou  PDCceeding  to  it  after  his  death 
executed  a  deed  of  gift  in  favour  of  Atru,  her  son-in-law. 
Atru  sold  the  land  to  Kishna  and  Kalu,  defendants  2  and  3,  and 
Kishen  Singh,  defendant  1,  acquired  it  by  a  suit  for  pre-emption. 

The  Divisional  Judge,  after  citing  ceiiaiu  rulings  of  this 
Court  which  lay  down  that  gifts  to  sons-in-law  are  intended  to 
enure  to  the  benefit  of  the  daughter  and  the  daughtei-'s  son,  and 
finding  that  Mussammat  Hanso,  a  Hindu  widow,  could  not  gift 
more  than  her  own  rights,  held  that  the  plaintiffs,  the  widow 
and  son  of  the  donee,  could  not  contest  the  alienation,  and  main- 
tained the  decree  of  the  first  Court  dismissing  the  suit. 

In  this  case  no  collaterals  have  come  forwai-d  to  claim  the 
land,  and  no  question  arises  as  to  their  rights,  and  it  is  not  known 
whether  there  are  any  at  all,  or  any  sufficiently  near  to  be 
entitled  io  claim  the  right  to  succeed  to  Jussa's  property  in 
preference  to  his  daughter.  Jussa  himself  made  no  gift  in  ^tru's 
tavour, and  Mussammat  Hanso  had  only  a  widow's  interest  in 
his  property.  The  land  is  Jussa's  separate  property,  and 
Mussammat  Bhagwaui  and,  after  her,  Mamraj,  are  the  persons 
ostensibly  entitled  to  inherit  it  after  Mussammat  Hanso's  death. 
It  appeal's  to  be  clear,  therefore,  that  Mussammat  Hanso  could 
not  make  a  gift  to  the  prejudice  of  the  rights  of  Mussammat 
Bhagwani  and  Mamraj,  and  that  the  latter  are  undoubtedly 
entitled  to  contest  the  gift,  so  far  as  their  reversionary  rights 
are  concerned,  as  well  as  any  alienation  made  by  the  donee. 
The  learned  Divisional  Judge  los-t  sight  of  this  obvious 
consideration  which  is   a   logical   corollary  to  his  own  findings. 

Mussammat  Hanso  is  dead,  and    the   plaintiffs   could   have 
,1  aimed  possession,  but  they  admit   that  Atru  is  a  i-esident  son 
in-law  and  do  not  contest  his  rights  to  hold  the   land   for   life 
No  objection  was  taken  that  plaintiffs  were   entitled  to   furthci- 
relief  than  a  mere  declaration,  and  we  consider  that   they    were 
perfectly  competent  to  frame  their  suit  as  they  did. 

Assuming,  therefore,  that  Atru  was  a  resident  son-in-law 
and  that  Mussammat  Hanso  could  make  the  gift,  it  remains  to  be 
seen  what  rights  such  a  son-in-law  possesses  ir  land  criftcd  to 
him. 

In  Qhulam  Bhikh  v.  Massaria  ('),  in  a  case  from  the 
Umballa  District,  it  is  stated  that  it   is   a    well   established   rule 

(')  32  P.  R.,  1898. 
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that,  where  the  usage  of    Iduviadamad  is  recognized,  the    purpoe 
is  to  beucfit  tlio  daughter's  sons,  the  daughter  and   her  liusbaiid; 
benefiting  only  incidentally. 

In  iluhammail  v.  M ui-s'itninut  UworBili  ('),  a  case  from  the 
G  ujrat  District,  it  was  found  that  this  principle  was  recognized 
in  the  JiiicaJ-i-am  under  which  a  sou-in-law  to  whom  a  gift  was 
made  was  only  entitled  to  a  life  estate  in  the  land  gifted  and 
could  not  alienate  it,  oven  to  his  sons  by  another  wife,  the  persons 
entitled  to  succeed  after  him  being  his  male  descendents  by  the 
daughter  of  the  owner  and,  on  failure  of  them,  the  latter 
collaterals.  In  Miran  Bakh-h  v.  Ala  Ditla  C),  a  case  from 
Sialkot,  there  was  a  gift  to  the  resident  son-in-law,  and  it  was 
ruled  that  the  presumption  in  Ihe  case  of  such  gifts  was  that 
they  were  intended  to  make  a  settlement  for  the  benefit  of  the 
daughters's  sons  and  that  on  the  donee's  death  without  issue  by 
her,  his  brothers  had  no  right  to  it.  The  same  principle  was 
affirmed  in  Kahir  Bahhsli  v.  Nabi  Bahhsli  (^),  another  Sialkoc 
case,  the  facts  of  which  are  somewhat  analogous  to  those  of  the 
})resent  suit,  and  again  in  liihal  v.  Molar  (*),  a  case  from  the 
Delhi  District.  In  Bhotu  v.  Lehiu  (s),  a  case  from  the  Kangra 
District,  a  resident  son-in-law  was  allowed  to  be  ejected  on  the 
death  of  his  wife  without  issue,  though  there  had  been  a  gift  to 
him.  The  cases  may  be  multiplied  to  any  extent,  but  we  do  not 
consider  this  necessary.  If  the  gift  to  the  resident  son-in-law 
ordinarily  enures  for  the  benefit  of  the  daughter  of  the.  donor 
and  her  male  issue,  the  present  plaintiffs  have  clearly  sufficient 
interest  to  challenge  Atru's  alienation. 

In  addition  to  the  above  reasons  the  rule  laid  down  in 
>iUa  Earn  v.  Raja  Ram  («)  is  also  applicable  in  any  case,  on  failure 
of  the  donee's  direct  male  line  the  property  reverts  to  the  male 
heirs  of  the  donor.  It  follows  that,  unless  the  circumstances 
arc  very  special,  the  donee  cannot  alienate  the  land  gifted  to 
outsiders  except  for  necessity.  If  this  is  so,  Atru  can  only  sell 
for  necessary  purposes  and  the  plaintiffs  are  entitled  to  object 
otherwise.  Under  the  rule  laid  down  in  the  Full  Bench  case  of 
Lchnav.  Mussammat  Thahri  (7),  and  followed  in  Kahir  Baklish 
V.  A^a&i  Ba/Jis;i  (3),thelandmay  be  held  to  be  ancestral  as  far 
as  Mamraj  is  concerned,  and  he  has  the  same  rights  as  any  male 
heir  of  the  donor  would  have  had  had   any  existed   and  chosen 

(0  129  P.  B.,  1803.         (*)  19P.  2?..,  J897 
(•■')  120  P.  n.,  1894.         (*)  54  P.  R.,  1897" 
(^)    40  P.  U.,  1890.         («)  13  P.  H.,  isyj'  t    1> 
V)-6-AP.R.i8dd,F.B,  '     ' 


Mabch   1904. 


CIVIL  JUDGMENTS— Ko.  21.  69 


to  sue.  Thas  the  plaintiff's  locus  standi  is  made  out  on  more 
-rouuds  than  one.  The  fact  that  be  is  Atru's  son  is  no  disquali- 
H  cat  ion. 

On  the  fi-ame  of  the  suit  the  right  uf  Atru  to  alienate  for 
necessity  is  conceded.  The  question  of  necessity  must,  thei-efore, 
l>c  disposed  of. 

We  accept  the  appeal  and  st-lluig  asidi:  ti.u  deeitc  of  tlic 
Divisional  Judge,  remand  tbe  case  to  his  Court  for  a  fresh 
decision  on  the  remaining  points  in  the  case.  Stamps  will  be 
refunded.     Other  costs  will  abide  the  result. 

Appeal  al/oweJ, 


No.  21. 
Before  Air.  Justice  Chatter ji   and  Mr.  Justice  Anderson. 
MAHARA.J  NARAIN,— (Defendani), APPELLANT,        n 

Vtrstis  >  Appellate  Side, 

MUSSAMM AT  BANOJI  AND  OTHERS —(  Plaintifus),—        ) 
RESPONDENTS. 

Civil  Appeal  No.  586  of  1901. 

Ai,^i.^.  —  i^(-cL. station      of   appeal     beyond    time— Sufficient     coti^e  Jot 
idmUting  appeals  after  time—  Limitation  Act,  1877,  Section  5. 

Plaintiffs,  the  daughters  of   defendant  No.  2,   institated   a  suit    for   a 
iledaration  that  defendant  Ko.  1  was  not  and  could   not  be  validly  adopted 
by  defendant  No.  2,  and  that   certain   alienations   made    by   the  latter   in 
favour  of  the   former   would   not   affect   their   reversionary    rights.     The 
appellant  beinjj  a  minor  was  represented  by  his  adoptive    mother  (defend- 
ant No,  2)  as  his  guardian,  but  at  the  request   uf  a  relation   of   the    minor 
the  Nazir  of  the  Court  was  subsequently  appointed    <,'uardian    who  at  the 
first  hearing    stated   his  inability  to   produce  any   evidence  owing  to  the 
illness  of  the  minor,  and  again  en  the  adjourned  bearing  on  the  ground 
that  the  minor  who  possessed  the  neceseary   information   had   not  been  to 
see  him.    On  30th  November  1900,  the  District  Judge   pave  judgment   for 
the  plaintiff.    On  the  2nd  Jauuary  following  the  Nazir  made  an  application 
nndcr  Section  108,  Civil  Procedure  Code,  to    have   this  decree  set  aside, 
giving  as  his  reason  for  failure  to   produce   evidence   that  the    nun(  r   bad 
hen  ill  and  unable  to  instruct  hiui.     After  notice  t"  the  plaiutiffs  on  20th 
March  1901  this  application  was  rejected  on  the  ground   that  the   decree 
not  being  an  ex  patie  one  tbe  petitioner's  remedy  was  either  to  apply   for 
review  of  the  judgment  or  appeal  to  the  superior  Court.    The  minor  on 
the  17th  June  1001  filed  an  appeal  against  the  original  decree  to  the  Chief 
Court,  and  in  explanation  of  the  limitation  having  been  allowed    to  expire 
contended   that  the   period   taken  up  iu  conducting  the  proceedings  to  sec 
aaide  thaw  pai(«  d«cte«  iibu(tU  be  deducted    under  Section  i  uf  lh« 
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Limitation  Act.  It  was  also  submitted  that  he  being  a  ward  of  the  Court 
was  engaged  from  1st  April  to  17th  May  1901  in  getting  an  order  from 
the  District  ludge  declaring  the  termination  of  hia  adoptive  mother's 
guardianship  and  that  he  was  also  imprisoned  by  a  Criminal  Court  at  the 
instance  of  his  adoptive  mother's  agentand  was  only  released  on  the  13th 
June,  and  that  therefore  he  was  also  entitled  to  a  deduction  of  the  time 
that  had  intervened  between  the  date  he  applied  to  the  District  Judge 
forgetting  himself  declared  of  age  to  enable  him  to  act  for  himself  and 
the  date  of  his  release  from  the  prison. 

Held,  that  the  appellant  had  shown  suQicient  cause  within  the  mean- 
ing of  Section  5  and  wes  fully  entitled  to  claim  the  benefit  of  that  section, 
and  that  the  appeal,  though  filed  after  the  prescribed  period,  should  be 
admitted  to  a  hearing  under  the  peculiar  circumstances  of  the  case.  The 
time  occupied  in  attempting  to  get  the  ex  parte  decree  set  aside  and  in 
conducting  proceedings  before  the  District  Judge  for  getting  himself 
declared  of  age  and  also  the  period  during  which  he  was  imprisoned  ought 
to  be  deducted  in  computing  the  time  that  had  occurred  between  the 
date  of  the  judgment  and  the  date  on  which  the  appeal  was  filed. 

Karm  Bakhsh  v.  Daul'jl  Ram  ('),  Ranee  BirjohuVe  v.' Partaub  Singh  ('), 
and  Gunandai  Hatha  v.  Ladkavahoo  (^)  cited.  Ardha  Chandra  Rai 
Chowdry  v.  Matangini  Dassi  {*)  distinguished. 

First  appeal  from  the  decree  of  Lala  Chuni    Lnl,    District   Judge, 
Delhi,  dated  '60th  November  1900. 
Madau  Gopal  and  Shadi  Lai,  for  appellant. 
Lai  Cliand,  for  lespoudcut. 

The  judgineul  of  the  Court  was  delivered  by 

ilh  Dec.  1903.  Chajtebji,  J.— This  is  an  appeal  from  a  decree  of  the  lJi«triet 

Judge  of  Delhi  decreeing  the  plaintiffs'  claim  for  a  declaration 
that  Maharaj  Naraiu,  defendant-appellant  before  us,  was  not 
and  could  not,  he  validly  adopted  by  Mussammat  Prem  Vanti, 
defendant  No.  2  in  the  lower  Court,  and  that  certain  alienations 
made  by  the  latter  in  favour  of  the  former  Avoiild  not  affect  tho 
plaintiffs'  reversionary  lights. 

The  parties  are  Kashmiri  Tandits  and  plaintiff  is  the 
daughter  of  Mussammat  Prem  Vanti  and  of  the  late  Pandit  Prcm 
Narain,  who  died  in  May  1879,  leaving  considerable  property. 
Tho  defendant-appellant  is  said  to  have  been  brought  from 
Kashmir  in  1885  and  adopted  by  Mussammat  Prcm  Vanti  who 
obtained  a  certificate  of  guardianship  of  his  person  and  propeity 
from  the  District  Judge  of  Delhi  in  1894  and  caused  mutation  of 
names  to  be  eft'ected  in  his  favour  of  two  villages  belonging  to  her 
husband  in  1898  and  transferred  certain  house-property  to  him. 


(»)  183  P.  R.,  1888,  b\  B.  (»)  I.  L.  R.,  XX  Bom.,  104. 

{')  8  Moo.,  /.  4.,  ItiO.  (♦)  f.  L,  R.,  XXltl  Calc,  325. 
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The  appellant  wis  nnder  twenfy-oue  years  of  age  when  this 
«nit  was  institnt^d  in  April  1900  and,  therefore,  a  minor,  as  a 
certificate  of  gnardianfjhip  had  been  taken  out  in  respect  to  hina. 
He  and  Mns?amraat  Prem  Vanti  on  16th  Afay  1900  filed  a 
joint  written  defence  in  which  they  asserted — 

(n)  That  appellant  had  been  validly  adopted  accordinsf  to 
law  and  the  cnstom  of  the  Kashmiri  Pandits. 

(b)  That   plaintiff   had    known,  and   acquiesced    in,  the 
adoption  and  conld  not  now  object  to  it. 

(c)  That  plaintiff  was  not  entitled   to   any   of  the   reliefs 

claimed. 

When  the  further  pleadings  were  bein^  recorded  defendant's 
•leader  stated  that     appellant   had    instrncted     hira    to    state 
hat  he    had    been   adopted  by  Mnssammat  Prem  Vanti  by  the 
permission  of  her  deceased  husband. 

The  statements  of  the  parties'  pleaders  were  taken  down  and 
theissnes  were  framed  on  23rd  May  1900  and  the  23Td  Jnly  was 
fixe<l  for  the  heariufj  of  ovidenco.  The  ohn^  of  proof  of  all  the 
foar  issues  was  laid  on  the  defendant.  On  23rd  Jnly  Balak 
Ram,  a  witness  for  the  defendant,  was  examined,  and  the 
liearing  was  put  off  to  the  next  day.  On  24th  Jnly  one  Pandit 
Man  Mohan  Lai,  a  relation  by  marriage  of  the  appellant,  filed  a 
petition,  through  Mr.  Sultan  Ahmed,  Ban-ister-at-Law,  pointing 
n\t  that  Massammat  Prem  Vanti,  who  had  been  acting  as  the 
j^aardian  ad  litem  of  the  rtefendan  was  a  pardanashin  lady  and 
that,  in  conseqaonce,  the  interests  of  the  minor  were  likely  to 
suffer,  and  asking  the  (^onrt  to  remove  her  and  to  appoint  the 
Xazir  of  the  Court  as  his  guardian  for  the  suit  in  her  place. 
i'his  petition  was  granted  and  the  case  adjourned  to  the  24th 
August  to  enable  the  new  guardian  to  conduct  the  case.  It 
vas  agaiii  adjourned  to  the  27th  August  and  then  to  the 
-4th  October  for  the  hearing  of  evidence.  On  24th  October  the 
Xazir  reported  that,  owing  to  illness  of  the  minor,  he  had  not 
l>een  able  to  summon  his  witnesses  and  the  case  was  thereupon 
Ix)stponed  to  the  29th  November.  On  that  date  the  Nazir  again 
stated  his  inability  to  produce  any  evidence  because  the  minor, 
who  possessed  the  necessary  information,  had  not  seen  him  after 
"September.  The  plaintiffs'  pleader  having  declined  to  produce 
my  evidence,  the  Court,  iMr.  Chnni  Lai,  gave  judgment  in 
tavonr  of  the  plaintiffs  on  the  existing  record  nnder  Section 
157,  Civil  Procedure  Code,  and  granted  her  all  the  declarationa 
prayed  for. 
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On  2nd  January  1901  the  Nazir  and  the  appellant  filed  an 
application  for  setting  aside  this  decree,  which  they  regarded 
as  an  ex  parte  decree,  giving  as  the  reason  for  failure  to  produce 
evidence  that  appellant  had  been  ill  and  unable  to  instruct  his 
guardian.  After  notice  to  the  plaintiffs,  this  application  was 
finally  rejected  by  Mr.  Langley,  Mr.  Chuni  Lai's  successor,  on 
20th  March  1901,  on  the  ground  that  the  decree  was  not  an 
ex  parte  decree  and  that  the  petitioner's  only  remedy  was  to  apply 
for  review  of  judgment  or  to  appeal  to  the  superior  Court. 

The  present  appeal  was  filed  in  this  Court  on  17th  Juno 
1901  and,  in  explanation  of  the  limitation  having  been  allowed 
to  expire,  it  is  urged  that  the  period  taken  up  in  conducting  the 
proceeding  to  set  aside  the  ea^ /jar ^e  decree  should  be  deducted 
under  Section  5  of  the  Limitation  Act.  It  is  further  stated  that 
the  appellant  was  engaged  from  1st  April  to  17th  May  1901  in 
getting  an  order  from  the  District  Judge  declaring  the  termina- 
tion of  Mussammat  Prem  Vanti's  guardianship  and  his  attainment 
of  majority  and  that  he  was  imprisoned  by  a  Criminal  Court 
at  Gurgaon,  at  the  instance  of  Pandit  Janki  Pershad,  agent 
of  Mussammat  Prem  Vanti,  and  was  only  released  on  the  13th 
June.  In  support  of  the  la.st  two  allegations  a  copy  of  the 
District  Judge's  order  declaring  the  appellant  to  have  attained 
majority  and  an  affidavit  by  tlie  ajipellnnt  have  been  filed.  At 
the  hearing  an  attested  copy  of  the  order  of  the  Criminal  Court 
was  also  produced  by  appellant's  counsel. 

It  is  contended  for  the  respondents  tiiat  the  appellant  is  not 
entitled  to  claim  deduction  of  the  period  taken  up  in  attempting 
to  get  the  ex  parte  decree  set  aside,  and  Ardha  Chandra  Rai 
Ghowdhri  Y,  Matajjgini  Bnssi  C^)  is  quoted  in  support  of  the 
argument.  We  are  of  opinion,  however,  that  there  was  this 
difference  in  the  facts  of  that  case,  that  the  application  was  en- 
tertained and  dismissed  on  the  merits,  whereas  it  was  held  here 
to  he  unmaintainable,  as  the  decree  was  not  an  ex  parte  decree. 
In  effect  the  District  Judge  held  that  he  had  no  jurisdiction  to 
hear  an  application  under  Section  108,  Civil  Procedure  Code, 
under  which  it  was  filed,  and  relegated  appellant  to  his  remedies 
by  review  of  judgment  or  appeal."  This  disposes  of  one  of 
the  main  grounds  of  the  Calcutta  decision  which,  therefore,  is 
not  exactly  apposite  in  this  case.  Moreovei-,  we  are  bound  to 
follow  the  Full  Bench  ruling  of  our  own  Cour^.  Karm  Bahhsli  v. 
Daulat  Bam  ('^)  in  which  it  w«s  ruled  that  the  prosecution  of  an 
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application  for  review  in  good  faith  is  a  suflBcient  cause  vrithin 
the  meaning  of  Section  5  of  the  Limitation  Act  for  admitting  an 
appeal  filed  bejond  time,  and  that  the  time  occupied  in  such 
proceedings  may  be  allowed  to  be  deducted  from  the  period  fixed 
for  the  filing  of  the  appeal.  There  is  no  special  provision  in  the 
Limitation  Act  for  reviews  of  judgment,  and  the  reasoning  applies 
with  equal  force  to  application  to  set  aside  ex  parte  decrees. 
Seventy-eight  days,  vis.,  from  2nd  January  to  20th  March  1901, 
were  taken  up  in  this  way.  In  addition  to  this  the  petitioner 
was  conducting  proceedings  in  the  District  Judge's  Court  for 
getting  himself  declared  of  age  so  as  to  be  able  to  act  for  himself, 
which  took  from  Ist  April  to  17th  May  1901.  Mr.  Lai  Chand 
says  this  was  quite  an  unnecessary  proceeding,  but  we  do  not 
agree  in  this  view,  as  having  been  a  ward  of  the  Court,  a  de- 
claration by  the  Court  that  he  no  longer  was  so,  was  essential  to 
prove  his  capacity  to  conduct  his  own  affairs.  Even  if  the  peti- 
tioner made  a  mistake,  we  may  make  allowance  for  an  error  of 
judgment  in  a  young  man  of  his  age,  and  there  is  nothing  in  law 
'  to  prevent  our  doing  so.  Even  if  this  is  not  permitted,  the 
appellant  was  involved  in  criminal  proceedings  at  Gm-gaon  with 
Pandit  Janki  Pershad,  his  adoptive  mother's  agent,  and  was 
[imprisoned  for  a  month.  He  was  finally  released  on  13th  June 
and  filed  the  present  appeal  four  days  afterwards.  Illness  and 
other  disabilities  of  tie  like  nature  are  often  held  to  excuse  delay 
in  filing  an  appeal,  anl  we  think  that  imprisonment  is,  at  least, 
an  equally  good  excuse.  Mr.  Lai  Chand  insists  that  appellant 
could  have  arranged  to  file  the  appeal  through  others,  but  so 
may  a  sick  man,  yet  sickness  is  ordinarily  a  sufficient  explana- 
tion. Besides,  it  is  by  no  means  clear  that  such  an  aiTangement 
could  have  been  made.  Appellant  is  a  young  man  just  of  age 
and  has  fallen  out  with  his  alleged  adoptive  mother  and  her 
relations,  as  appear  from  the  suit  filed  against  him.  He  is  a 
stranger  from  Kashmir,  as  far  as  family  connections  go,  and  it 
was  probably  difficult  for  him  to  make  satisfactory  arrange- 
ments for  filing  an  appeal  while  he  himself  was  i.n  jail.  At  any 
rate  he  says  so  and,  as  wo  see  no  reason  to  disbelieve  him,  and 
there  is  nothing  to  show  that  he  is  not  telling  the  truth,  we  must 
accept  his  statement. 

Mr.  Lai  Chand  contends  that  the  limitation  for  appeal 
having  expired  and  the  decree  of  the  lower  Court  having  become 
final,  the  appellant's  only  remedy,  as  he  was  a  minor  when  tho 
Buit  was  being  tried,  is  to  sue  to  get  tho  decree  set   aside  on   tho 
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On  2nd  January  iOOl  the  Nazir  and  the  appellant  filed  an 
application  for  setting  aside  this  decree,  which  they  regarded 
as  an  ex  parte  decree,  giving  as  tlie  reason  for  failure  to  produce 
evidence  that  appellant  had  heen  ill  and  unable  to  instruct  his 
guardian.  After  notice  to  the  plaintiffs,  this  application  was 
finally  rejected  by  Mr.  Langley,  Mr.  Chuni  Lai's  succes.sor,  on 
20th  March  1901,  on  the  ground  that .  the  decree  was  not  an 
ex  parte  decree  and  that  the  petitioner's  only  remedy  was  to  apply 
for  review  of  judgment  or  to  aj)peal  to  the  superior  Court. 

The  present  appeal  was  filed  in  this  Court  on  17th  Juno 
1901  and,  in  explanation  of  the  limitation  having  been  allowed 
to  expire,  it  is  urged  that  the  period  taken  up  in  conducting  the 
proceeding  to  set  aside  the  ea; /jar ie  decree  should  be  deducted 
under  Section  5  of  the  Limitation  Act.  It  is  further  stated  that 
the  appellant  was  engaged  from  1st  April  to  17th  May  1901  in 
getting  an  order  from  the  District  Judge  declaiing  the  termina- 
tion of  Mussammat  Prera  Vanti's  guardianship  and  his  attainment 
of  majority  and  that  he  was  imprisoned  by  a  Criminal  Court 
at  Gurgaon,  at  the  instance  of  Pandit  Janki  Pershad,  agent 
of  Mussammat  Prem  Vanti,  and  was  only  released  on  the  13th 
June.  In  support  of  the  last  two  allegations  a  copy  of  the 
District  Judge's  order  declaring  the  appellant  to  have  attained 
majority  and  an  affidavit  by  tlie  appellant  have  been  filed.  At 
the  hearing  an  atfosted  copy  of  the  order  of  the  Criminal  Court 
was  also  produced  by  appollanf's  counsel. 

It  is  contended  for  the  respondents  that  the  appellant  is  not 
entitled  to  claim  deduction  of  the  period  taken  up  in  attempting 
to  get  the  ex  pirte  decree  set  aside,  and  Ardha  Chandra  Rat 
Ghoivdhri  y,  Matafigini  Bassi  (')  is  qnoted  in  support  of  the 
argument.  We  are  of  opinion,  however,  that  there  was  this 
difference  in  the  facts  of  that  case,  that  the  application  was  en- 
tjortained  and  dismissed  on  the  merits,  whereas  it  was  held  here 
to  he  unmaintainable,  as  the  decree  was  not  an  ex  parte  decree. 
In  effect  the  District  Judge  held  that  he  had  no  jui-isdiction  to 
.  hear  an  application  under  Section  108,  Civil  Procedui'e  Code, 
under  which  it  was  filed,  and  relegated  appellant  to  his  remedies 
by  review  of  judgment  or  appeal.-  This  disposes  of  one  of 
the  main  grounds  of  the  Calcutta  deci!^i(m  which,  therefore,  is 
not  exactly  apposite  in  this  case.  Moreover,  we  are  bound  to 
follow  the  Full  Bench  ruliug  of  our  own  Cour*^.  Karm  Bakhs//  v. 
Ifaulat  Bam  (')  in  which  it  war  ruled  that  the  prosecution  of  an 
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application  for  review  in  good  faith  is  a  snflBcient  cause  within 
the  meaning  of  Section  5  of  the  Limitation  Act  for  admitting  an 
appeal  filed  beyond  time,  and  that  the  time  occnpied  in  sach 
proceedings  may  be  allowed  to  be  deducted  from  the  period  fixed 
for  the  filing  of  the  appeal.  There  is  uo  special  provision  in  the 
Limitation  Act  for  reviews  of  judgment,  and  the  reasoning  applies 
with  equal  force  to  application  to  set  aside  ex  parte  decrees. 
Seventy-eight  days,  ii«.,  from  2nd  January  to  20th  March  1901, 
were  taken  up  in  this  way.  In  addition  to  this  the  petitioner 
was  conducting  proceedings  in  the  District  Judge's  Court  for 
getting  himself  declared  of  age  so  as  to  be  able  to  act  for  himself, 
which  took  from  1st  April  to  17th  May  1901.  Mr.  Lai  Chand 
says  this  was  quite  an  unnecessary  proceeding,  but  we  do  not 
agree  in  this  view,  as  having  been  a  ward  of  the  Court,  a  de- 
claration by  the  Court  that  he  no  longer  was  so,  Avas  essential  to 
prove  his  capacity  to  conduct  his  own  affairs.  Even  if  the  peti- 
tioner made  a  mistake,  we  may  make  allowance  for  an  error  of 
judgment  in  a  young  man  of  his  age,  and  there  is  nothing  in  law 
to  prevent  our  doing  so.  Even  if  this  is  not  permitted,  the 
appellant  was  involved  in  criminal  proceedings  at  Gurgaon  with 
Pandit  Janki  Pershad,  his  adoptive  mother's  agent,  and  was 
imprisoned  for  a  month.  He  was  finally  released  on  13th  June 
and  filed  the  present  appeal  four  days  afterwards.  Illness  and 
other  disabilities  of  t/ie  like  nature  are  often  held  to  excuse  delay 
in  filing  an  appeal,  ani  we  think  that  imprisonment  is,  at  least, 
an  equally  good  excuse.  Mr.  Lai  Chand  insists  that  appellant 
could  have  arranged  to  file  the  appeal  through  others,  but  so 
may  a  sick  man,  yet  sickness  is  ordinarily  a  sufficient  explana- 
tion. Besides,  it  is  by  no  means  clear  that  such  an  airangement 
could  have  been  made.  Appellant  is  a  young  man  just  of  age 
and  has  fallen  out  with  his  alleged  adoptive  mother  and  her 
relations,  as  appear  from  the  suit  filed  against  him.  He  is  a 
stranger  from  Kashmir,  as  far  as  family  connections  go,  and  it 
was  probably  difficult  for  him  to  make  satisfactory  arrange- 
ments for  filing  an  appeal  while  he  himself  was  in  jail.  At  any 
rate  he  says  so  and,  as  we  see  no  reason  to  disbelieve  him,  and 
there  is  nothing  to  show  that  he  is  not  telling  the  truth,  we  must 
accept  his  statement. 

Mr.  Lai  Chand  contends  that  the  limitation  for  appeal 
having  expired  and  the  decree  of  the  lower  Court  having  become 
final,  the  appellant's  only  remedy,  as  he  was  a  minor  when  tho 
Buit  was  being  tried,  is  to  sue  to  get  tho  decree  set   aside  on   tho 
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ground  of  fraud  or  gross  negligence  on  the  part  of  his  guardian, 
or  to  apply  for  review,  r>nd  that  the  grounds  on  which  he  seeks 
to  extend  tlie  time  for  appeal  are  inadmissible.  He  has  cited 
cases  which  lay  down  tliat  these  are  the  remedies  open  to  a 
minor  whose  intci-csts  have  been  neglected  by  his  guardian  in  a 
])revions  litigation,  and  argued  that  they,  by  necessary  implica- 
cation,  forbid  the  extension  of  time  which  appellant  claims.  ITc 
seeks  to  distinguish  the  authorities  quoted  for  the  appellant,  on 
the  ground  that  they  dealt  with  cases  containing  special  features 
wliicli  do  not  exist  in  the  case  before  ns.  We  c.vnnot  accede  to 
these  contentions  nor  hold  that  we  are  unable  to  grant  to  minors 
the  indulgences  that  we  are  competent  to  allow  to  persons  sui 
juris.  The  general  policy  of  the  law  is  to  pi-otect  the  interests  of 
minors  even  more  than  those  of  persons  capable  of  acting  for 
themselves,  and  we  cannot,  for  a  moment,  hold  that  it  prevents 
Us  from  giving  those  concessions  for  purposes  of  appeal  to  a 
minor,  or  one  who  has  attained  majority  daring  the  progress  of 
litigation,  which  we  have  the  power  to  grant  to  persons  of  full 
age.  The  cases  cited  by  appellant's  counsel,  if  any  authority 
indeed  is  required  on  the  facts  of  this  case,  appear  to  show  that 
[)rotection  of  the  interests  of  minors  is  a  prime  consideration  for 
the  Court  in  deciding  whether  sufficient  cause  for  delay  has  been 
(shown,  sec  Uanee  Lirjolutte  v.  Pcrtah  Singh,  EJwarJ,  Augustus 
Bulovati  (^),  at  pages  161, 162,  Ciirsandas Nathay.Ladkavahoo  (^). 
We  are  of  opinion,  therefore,  that  sufficient  cause  within  the 
meaning  of  Section  5  of  the  Limitation  Act  has  been  shown  for 
the  delay  in  presenting  this  appeal,  and  wc,  accordingly,  admit 
it  as  within  time. 

Coming  now  to  the  merits  of  the  case,  it  appears  that  no 
evidence  has  been  produced  on  behalf  of  appellant,  and  it  is  hardly 
possible  to  believe  that  there  was  none  to  bo  adduced.  In  fact  from 
the  tenor  of  the  English  and  Vernacular  orders  passed  by  the 
District  Judge  on  23rd  July  1900  when  one  witness,  Balak  Ram, 
was  examined  for  the  appellant,  it  would  seem  that  there  were 
other  witnesses  present  who  were  not  examined  on  that  date  as 
it  was  too  late,  and  the  next  day  was  fixed  for  their  examination. 
On  that  day,  however,  an  application  was  made  for  change  of 
the  guardian  ad  litem,  which  was  allowed,  and  the  cas3  was 
then  adjourned  to  the  24-th  August  in  order  to  allow  of  the  new 
guardian,  the  Nazir  of  the  Court,  being  served  with  notice.  Tho 
guardian  was  an  outsider  and  doponded  entirely  on  instructions 
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that  he  might  receive  from  the  appellant.  It  is  stated  in  the 
application  for  setting  aside  the  ex  parte  decree  that  the  appellant 
had  been  ill  and  that  the  Nazir  had  as;ert;iined  this  on  enquiry 
and  the  same  statement  is  made  in  the  grounds  of  appeal.  The 
guardian  got  an  adjournment  from  the  Court  on  2-ith  October  on 
the  ground  of  appellant's  illness  and  consequent  inability  to 
instruct  him,  and  the  Court  observed  that  sickness  was  then  pre- 
vailing over  the  country.  Under  these  circumstances,  there 
being  no  counter-statement  on  behiilf  of  the  respondents  before 
us  that  the  allegation  of  illness  is  false,  in  fact  we  think  the ' 
probabilities  in  favour  of  the  appellant  havirg  been  unable  to 
instruct  his  guardian,  owing  to  illne.«-s,  aie  so  strorg  that  the 
statement  should  be  accepted  as  true.  We  consider,  at  an}-  rate, 
that  a  suflQcient  case  has  been  made  out  for  permitting  appellant 
to  adduce  his  evidence. 

We  return  the  case  to  the  District  Judge  in  ordtr  that  all 
the  evidence  of  the  appellant  on  the  issues  framed  may  be  taken 
and  also  any  evidence  that  plaintiffs'  respondents  may  wish  to 
produce.  It  was  stated  by  the  appellant  in  the  lower  Court 
th^t  he  had  been  adopted  by  Mussammat  Prem  Vanti  under 
authority  given  by  her  husband.  No  issue  was  framed  on  this 
{X)int,  and  we  request  the  District  Judge  to  examine  the  appellant 
regarding  it,  and,  if  he  is  able  to  make  a  definite  statement,  to 
put  it  in  issue  and  to  allow  both  sides  to  produce  evidence  on  it. 

The  remand  is  made  under  Section  5fi6  and  Section  568  of 
the  Code  of  (-ivil  Procedure,  as  amended  by  Section  68  of  the 
Punjab  Courts  Act.  The  lower  Court  is  requested  to  submit  a 
return,  giving  its  findings  on  the  points  in  issue  and  its  opinion 
as  to  the  credibility  and  value  of  the  evidence  by  an  early  date. 

As  regards  Court  fees  the  reliefs  claimed  relate  to  distinct 
aet.c,  and  we,  therefore,  order  appellant  to  make  good  Rs.  40  in 
stamps  before  this  oider  is  issued.  A  report  will  he  made  to  us 
if  he  docs  not  comply  within  a  week. 

Afpfttl  a/l(yir>  d 
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No.  22. 

Before  Mr.  Justice  Eeid  mid  Mr.  Jmtice  Rolertson. 

SHER  JANG  AND  OTHERS,— (Plaintiffs), - 

APPELLANTS, 

Versus 

GHULAM  MOHl-UD-DTN  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  423  of  1900. 

Cutiorr.—Alievaiicii—  Gift  by  sor.less  prcprieior  of  ancestral  property  to 
dnvghter's  son—Muhammadan  Hair  Bajputa  of  ChaTiiml  tahsil  of  the  Jhelum 
VittiicI  — Burden  of  proof . 

Found,  that  amongst  Muliammadan  Mair  Rajputs  of  the  Chakwal  tahsil 
of  the  Jhelnm  District  a  gift  bj'  a  sonless  pioprietoi  of  half  of  his  ancestral 
land  in  favonr  of  his  daughter's  son  in  presence  of  his  agnatic  heirs  is 
valid  bj'  custom. 

Although  the  initial  presumption  throughout  tho  Province  is  against 
the  power  of  alienation  in  respect  of  ancestral  land  in  village  communities 
and  the  burden  of  proof  at  the  outset  rests  on  the  person  asserting  such  a 
power,  yet  in  cases  of  Mahammadan  tribes  of  the  Jhelnm  District  the 
presumption  against  the  validity  of  a  gift  by  a  sonless  proprietor  to  a 
daughter  or  daughter's  son  is  not  of  great  weight  and  may  be  easily 
shifted. 

Sundar  Si7ighv.Jhanda  Singh  {'^),  Kiaz  Ali  v.  Ahmad  Din  (*),  Charaghv, 
Chammun  (  =  ),  Sahalam  v.  Mussammat  Sarfaras  (*),  Jiivan  v.  Mahamda  (*), 
Sultan  Ahmad  V.  Muhamm'id  Yar  ("),  F.izl  v.  Mussammat  Bhaghari  ('), 
Gujar  V.  Sham  Das  (*),  Ramji  Lai  v.  Tej  Ram  (^),  Ralla  v,  Budha  (*"), 
Fazlav.  Alia  Balchsh  (''),  Pir  Bakhsh  v.  Mussammat  Bano  ('"),  Syad 
Rasul  v.  Faznl  (^^),  Muhammad  v.  Sharf-ud-din  {^*),  Sheikh  Ohulam 
Ilaisaii  V.  Ouvmukh  ('*),  Knrm  Bikhsh  v.  Fattu  C"),  Mussammat 
Bano  Begam  V.  Sayad  Ahmad  Ali  (^'),  Bakhshi  v.  Rahim  Dad  (^*), 
Bahadar  v.  Mussammat  Bholi  ('*),  Rasul  Khan  v.  Mussammat  Mostur 
Bano  ('-"),  Narain  Singh  v.  Qurmuhh  Singh  (-i),  Lehna  Singh  v.  Buta  {^^), 
Abdulla  V.  Mahammada  {-^),  Fatta  v.  Bakhra  (-*),  Karmdad  y.  Muham- 
mad   (""),  S'lera  V.    Saghar    (*°),  Mussam7nat   Bano  v.   Fateh  Khan  (*'), 

(0  51  P.  /?.,  1881.  C*)   8P.  B.,  1891. 

(»)  109  P.  R.,  1882.  ('»)  24  P.  R.,  1891. 

(3)  53  P.  ft.,  1884.  ('«)  108  P.  iJ.,  1891. 

(♦)  122  P.  R.,  188-1-.  (■ ')  32  P.  R.,  1892. 

(  =  )  131  P.  R,  188i.  C)  107  P.  R.,  1803. 

(M  50  P.  R.,  1885.  (''■•)  108  P.  «.,  1893, 

(')  03  P.  P.,  1885.  {"")  81  P.  R.,  1894. 

(«)  107  P.  P.,  1887,  F.  R.  ("-')  IIG  P.  P.,  1894. 

('J)  73  P.  P.,  1885,  F.  B.  i^-')  135  P.  P.,  1894. 

('»)  50  P.  R.,   1803,  F.H.  C-^)  14  P.  P.,  1895. 

(")  128  P.  P  ,  1S90,  C^*)  15P.  R.,  1895. 

('«)  132  P.  R.,  1890.  {-'-)    59  P.  R.,  1895. 

('")   7  P.  R,  1801.  C^'^  83P.  R.,  1805. 

/("')  48  P.  R.,  1003,  F.  B. 
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Muknrrab  v.  Fatta  ('),  Chaughatta  v.  Ditta  (■),  Muhammad  Beg  r. 
Bahadur  (*),  Muhammad  Khan  v.  Bulla  (*),  Uussammat  y^ur  Bhari  r. 
Dulla  ('),  Nura  v.  Tora  ("),  Atma  Singh  v.  Nandh  Singh  ('),  Baidar 
Khan  v.  Jnhan  Khan  ('),  Feroz  Khan  v.  Amir  Muhammad  Khan  (*),  Arur 
Singh  V.  Mussammat  Lachmi  (»*),  Ali  Muhammad  v.  Dullu  (>*),  and 
Dilawar  v.   Mussammat  Jatti  (*'),  referred  to. 

Further   appeal  from    the    decree   of    Kasi    Muhammad    Aslant, 
Divisional  Judge,  Jhelnm  Division,  dated  8th  January  1900. 
Muhammad  Sha6,  for  appellants. 
Madan  Gopal,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

RoBKRTsox,  J. — The  plaintiffs  in  this  case,    and   the   donor,     8th  Jany.  1904. 
Charagh,  whose  gift  to  Ghnlam  Husain  and  Ghulam  Mohi-ud-din, 
his  daughter's   sons,   it  is   desired   to  set   aside,  are  Rajputs  of 
the  Mair  tribe,  of  the  village  Mnrid,   tahiil  Chakwal,  Jhelum 
District. 

The  facts  are  as  follows  :  — 

On  the  7th  April  1890,  Charagh  gifted  the  whole  of  his 
land  to  Mussammat  Mnlkan,  his  wife.  Later  on,  becoming 
suspicious  of  her  immorality  with  one  Bahadur,  a  plaintiff  in 
this  case,  he  left  his  house  and  went  to  live  with  the  defendants, 
his  daughter's  sons.  Some  months  afterwards  he  revoked  his 
gift  to  his  wife,  and  gifted  half  of  his  landed  property,  which 
amounted  to  639  kanah  13  marlas,  to  the  defendants,  his 
daughter's  sons,  by  a  deed  of  gift  dated  5th  December  1890. 
About  a  year  after  this  ifussammat  Mulkan,  Charagh's  wife, 
brought  a  suit  for  a  de<;laratory  decree  against  him,  claiming  to 
be  the  owner  of  the  land  in  virtue  of  the  gift  of  7th  April  1890. 
Bahadur  Khan,  one  of  the  plaintiffs  in  this  suit,  acted  as 
her  recognized  agent,  while  Ghulam  Husain,  defendant, 
appeared  for  Charagh.  The  defendants  spent  a  considerable 
sum  of  money,  it  is  said  Rs,  l,00">,  in  defending  the  suit  for 
Charagh.  The  suit  was  dismissed.  Later  "n,  Bahadur  seems 
to  have  obtained  iiifluence  over  Charagh,  ^o  it  is  contended, 
and  Charagh  brought  a  suit  himself  to  set  aside  his  gift  to  the 
defendants,  but  this  suit  was  di.smissed.  Feelings  of  bitter 
animosity  seem   to  have   been   aroused  over   these  transactions, 


(')  88  P.  R.,  1895.  (')  61  P.  «.,  1901. 

(')93P.  R.,  1895.  (•)  50  P.  fi.,  1902 

(   )  23  P.  *.,  1890.  (•)  53  P.  «.,  1902. 

(♦)  67  P.  R.,  1896.  .  (,»o)  75  P.  R.,  1898. 

(»)  56  P.  n„  1899.      |2r^  (» »)  20  P.  R.,  1901. 

(•)  46  P.  ft.,  1900  -      L' P  K     1901, 
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and  ifc  was  consulored  that  there  were  reasons  to  apprehend 
a  breach  of  the  peace,  and  in  December  1891  steps  were  taken 
towards  taking  security  to  prevent  a  breach  of  the  peace.  One 
Kasim  AH  Shah,  son  of  Ghulam  Shah,  pnt  in  a  petition  against 
Ghulam  Husain  and  Ghulam  Mohi-ud-din  (present  defendants) 
and  their  father  Bahawal-ud-din,  stating  that  they  wei-e  likely 
to  injure  Charagh.  The  larabardar  Akhsar  Khan  and  Habib 
pat  in  a  petition  denying  the  charge  and  olTering  to  be  sureties 
for  the  accused.  Upon  this  there  was  an  enquiry  and  notice 
was  then  issued  to  the  defendants  in  this  suit,  and  Bahadur, 
Slier,  Fatteh  Muhammad,  Jang  and  Husain  Ali  Shah.  Four  of 
these  are  plaintiffs  in  the  present  suit  The  parties  stated  that 
they  had  compromised  their  differences,  but  the  Magistrate  took 
security  from  ihem  notwithstanding.  Bahadur,  now  plaintiff, 
stated  in  that  case  that  the  parties  had  come  to  an  agreement 
among  themselves  to  the  effect  that  the  gift  of  Charagh  to  his 
daughter's  sons  of  half  the  land  had  been  agreed  to  by  the 
plaintiffs,  and  that  Charagh  had  kept  half  the  land  for  hiaiself, 
and  that  when  Charagh  died  this  half  would  go  to  his  wife  for 
life,  and  after  her  death,  it  would  go  to  the  plaintiffs,  and  that 
all  parties  h;i<l  agreed  to  this.  Shera  and  Fatteh  Muhammad 
also  made  the  same  statement.  Jang,  the  fourth  plaintiff,  being 
ill,  made  no  statement.  Khfin  and  Sultan  of  the  present  plaintiffs 
were  not  concerned  in  that  matter.  They  are  collaterals  of 
another  branch. 

These  statements  made  in  a  proceeding  taken  originally 
against  Ghulam  Husain  and  Ghulam  Mohi-ud-din,  and  later 
against  fonr  of  the  plaintiffs  by  a  Magistrate  of  his  own  taction, 
cannot  be  held  to  act  as  an  estoppel  against  their  claim.  Hut 
the  statements  spontaneously  made  by  Bahadur,  Shera  and 
Fatteh  Muhammad  arc;  pnictically  conclusive  to  show  that  there 
had  bean  an  agreement,  and  that  these  three  and  Jang,  brother 
to  Fatteh  Khali,  had  acquiesced  in  the  gift  to  the  present 
defendants.  These  st;i foments  \von>  made  nn  Cth  Febrnriry 
18P2. 

Nbtwithstaitiding  these  statemeiits  the  four  persons  coilcerned 
in  that  proceeding  brought  the  present  suit  against  the  defcndanfs- 
doiiees,  on  the  ground  that  Charagh,  as  a  sonloss  projirietor, 
had  not  the  power,  according  to  the  onstnm  nf  the  Moir  tribe, 
to  make  such  a  gift  to  his  daughter's  .^ons. 

The  defendants  j»leaded  estoppel,  with  which  question  wc 
have  already  dealt,  and   also  that    Charagh   had   the   power  to 
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niajse  the  gift  in  question,   and   further   th^it  the   gift   was   for 
services  rendered. 

The  services  rendered  were  for  a  short  period  only,  and 
could  not  be  held  to  Ix;  of  sufficient  duration  or  extent  to  render 
the  "-jft  valid  as  for  sei-vices  rendered,  if  otherwise  not  yalid  by 
custom,  althongh  it  appears  that  the  defendants  incorred  a  good 
deal  of  expense  in  aiding  Charagb  to  defend  tbe  suit  brought 
against  him  by  his  wife. 

There  remains,  therefore,  the  question  whether  the  gift  was 
or  was  not  valid  by  custom. 

In  support  of  their   contention  that   the  gift   is    valid,   the 
onus  having  been,  in   accordance   with    the   rule   laid   down    in 
Uaviji  Lai  v.  Tej  Ram  ('),  thrown    upon  tliein,  the  dcfeudants 
produced  six  witnesses.     The  first    witness   was    Sharaf  Jafar, 
a  lambardar  of   Mair.     He  stated  that  Charagh   bad  gifted  half 
his  land  to  defendants,  and  left  the  other  half  by   will   to  t'hcm 
also,  but  that  an  agreement  was  come  to  between    plaintiffs  and 
defendants  in  regard  to  the  matter,  the  gift   being   upheld,  and 
the  will  set  aside,  the  portion  of   land  bequeathed    having   been 
surrendered  to   plaintiffs.     He  stated  that   gifts  to  daughter's 
.sons  were  valid  among  the    Mair   tribe   and   cited    instances   as 
follows  -.—One  Mian  Haji  of  Mund,  got  Mair,  gifted  his  land   to 
Bahadar,  his  son-iu-law.     It  was   not  contested.    One  Murid  of 
Mauza  Murid,  made  a  gift  in  favour  of  <3hulam  Muhammad, his 
son-ia-law,  which  was  contested  but  maintained  by   the  Courts. 
One   Gulu    made   a  gift   in   favour  of  his  son-in-law,  Bahadur. 
This  was  not  contested.     One   Tura  received  a  gift  from   his 
mother's  father.     It  was  contested   in   Court,    but   maintained. 
He  was  not   shaken   in    cross-examination.     The  next   witness 
was  Sher  Shah,  Say  ad  of  Murid.     He  gives   direct   evidence   as 
to  the  agreement  between  the  parties   by   which   the   plaintiffs 
accepted  tho  gift  as  valid,  and  defendants  agreed  to  give  up   all 
claim  to  the  land  left  by  will  to  them.     He  states   that   gifts   to 
daughter's  sons  arc  valid  among  the  Mairs,   and    very  common 
and  gives  Mie  same  four  instances  mentioned  by  the  last  witnes.^?, 
namely,  those  of  Haji,   Murid,  Tura   and   Gulu,   all   of   which 
occurred  in  this  very  village.     The  next  witness  is  Khilas,    Mair 
of  Murid.     He  states  that  gifts  to  daughter's  sons  are  valid,  and 
instanccB  the  cases  of  Mian  Haji  and   Mnrid.    Tura,   got  Mair 
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of  Mur  id,  gives  similar  evidence,  and  states  that  the  custom  of 
making  gifts  to  daughter's  sous  obtains  and  is  common  among 
Mairs.  His  own  maternal  grandfather  gifted  12  I iyhas  to  him. 
This  was  contested,  but  maintained. 

Muhammad,  got  Mair,  also  of  Murid,  states  that  the  custom 
of  gifts  to  daughter's  sons  obtains  among  Mairs,  and  instanced 
the  case  of  a  gift  by  Mian  Haji  to  one  Fazl,  and  by  one  Jahanna 
in  favour  of  Tura,  both  gifts  to  daughter's  sons. 

Muhammad,  son  of  Sahu,  caste  Mair,  of  Murid,  only  gives 
evidence  as  to  the  facts  of  the  case.  This  constituted  the  oral 
evidence  for  the  defendants. 

For  the  plaintiffs  only  three  witnesses  were  called.  Fatteh 
Khan,  got  Mair,  stated  that  gifts  to  daughter's  sons  are  not 
valid  accordin'^  to  custom  among  Mairs,  and  instanced  the  case 
of  one  Chandhri  Ala  Dad  Khan  of  Chak  Naurang,  Mair,  who 
made  a  gift  to  his  daughter's  son  which  was  set  aside  on  a  suit 
by  near  collaterals.  Jahan  Khan,  also  a  Mair  of  Murid,  gives 
general  evidence  as  to  the  facts  of  the  ease.  He  says  Mairs 
cannot  gift  their  ancestral  lands  to  daughter's  sons.  Muhammad, 
son  of  Jan  Muhammad,  Mair  of  Murid,  gave  evidence  of  the 
general  facts,  and  said  that  Mairs  by  custom  could  not  gift  land 
to  daughter's  sons.  In  cross-examination  he  admitted  that  the 
custom  of  making  gifts  to  daughter's  sons  does  exist  and  is  valid 
among  the  Mairs,  but  said  that  now-a-days  such  gifts  were  upset. 
He  admitted  that  his  own  uncle,  Gul  Shcr,  had  gifted  land  to  hii 
daughter  a  long  time  ago,  and  that  only  now  the  nephews  were 
about  to  contest  the  gift ;  also  he  mentioned  one  Muddat  of  Murid, 
who  made  a  gift  to  his  daughter. 

It  is  to  be  noted  that  there  is  no  denial  of  or  contradiction 
of  the  instances  quoted  by  the  witnesses  for  the  defendants  in 
the  evidence  given  for  the  plaintiffs,  and  that  the  principal 
witness  for  the  plaintiffs  himself  admits  that  the  custom  of 
making  gifts  to  daughter's  sons  among  Mairs  is  in  fact  in  force 
and  valid,  and  he  himself  mentioned  two  instances.  No  instance 
of  any  such  gift  over  having  been  contested  so  far  in  the  village 
of  Murid  was  quoted,  whereas  there  are  several  instances  from 
this  very  village  in  which  such  gifts  are  shown  to  have  been  made. 
So  far  the  evidence  in  favour  of  the  existence  of  the  custom 
among  the  Mail's  of  the  village  of  Murid  Vu  much  btronger  than 
th»  tYidence  ou  thd  other  eide. 
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As  regards  documentary  evidence  these  are  discupsed  at  page 
5  of  the  paper  book  by  tbe  first  Conrt  and  consisted  of  the 
records  of  decided  cases. 

The  first  case  mentioned  is  one  in  which  one  Awlia,  caste  Khot, 
gifted  his  ancesti-al  land  to  Gahpa,  his  son-in-law  of  the  same  90/. 
A  suit  was  brought  to  contest  the  gift,  but  failed.  The  donee  in 
that  case  was  held  to  have  rendered  services  to  the  donor,  so  that 
the  case  has  little  direct  bearing  on  this  one. 

The  second  case  was  one  from  this  very  village  of  Muiid.  A 
sonless  person,  named  Murid,Mair  (not  the  same  M  arid  mentioned 
in  the  oral  evidence,  that  was  another  case)  made  a  gift  in  favour 
of  his  daughter's  son,  also  a  Mair,  named  Muhammad  Bakhsh. 
On  the  death  of  Murid  the  collaterals  took  possession,  and 
Muhammad  Bakhsh  sued  for  possession  under  the  deed  of  gift 
and  obtained  a  decree.  The  first  Court  has  not  correctly  quoted 
the  decision  in  that  case,  which  was  decided  by  Afr.  Parker,  as 
Divisional  Judge,  on  3rd  December  189 i,  on  the  question  of 
custom,  and  not  of  Muhammadan  law,  A  gift  of  the  whole  of  his 
land  to  his  son-in-law  and  daoghler's  son  was  upheld  as  valid  by 
custom.  The  son-in-law,  Gama,  however,  had  been  a  resident 
son-in-law,  which  differentiates  it  from  the  present  case. 

In  the  third  Case  it  appears  that  a  gift  to  a  sister  was  made 
the  subject  of  a  co.. promi.se  under  which  the  greater  part  of  th? 
land  was  left  to  the  donee. 

In  the  fourth  case  one  Ghulam  xMuhammad,  ca.'^te  Jo  Jat  of 
tahsil  Chakwal,  gifted  his  bind  to  his  sister's  son.  This  is  not 
altogether  in  point,  though  again  wrongly  quoted  by  the  first  Court, 
for  the  donee  was  also  an  agnate  of  the  donor,  though  two  degrees 
further  removed  .from  the  donor,  and  was  brought  up  by  him,  and 
the  gift  was  partly  made  in  recognition  of  services. 

The  fifth  case  was  one  in  which  a  .sonless  man  of  got  Kes 
giftel  his  ancestral  land  to  his  brother's  grand.<«on  to  the  exclusion 
of  other  brothers' grand>ons.  'Ihisisliow  the  first  Court  under- 
stood the  case,  but  the  facts  appear  to  be  different.  In  the 
judgment  of  the  fir.st  Court  which  decided  that  ca.se,  it  is  noted 
'hat  the  suit  was  by  the  plaintiffs  to  be  pat  in  po-ssesaion  of 
•ertain  lands  which  one  Fatteh  Khan,  their  gi-andfather's  brother, 
had  gifted  to  the  defendant,  Muhammad  Kh.in,  tiis  daughters  son. 
on  the  ground  that  the  gift  is  irivnlid  by  custom.  Mnhamn-ad 
Klian's daughter  had  married  Muhammad  Khan's  nephew,  also 
who  had  become  his  hhanndamnd.  The  claim  of  tli. 
•  oUaterals  to  share  in  the  inhrritnnr -   '••  n---    ' 
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by  a  Full  Bench  judgment  in  1895  {Eamji  Lol  v.  Tej  Ham  (^)) 
to  all  districts  of  the  Punjab,  and  this  later  judgment,  to  which 
\vc  shall  refer  again  later  on,  governs  the  question  of  oiivs  in  this 
case.  A  kindred  question,  that  of  the  \aliditj  of  the  adoj-tion  of 
a  daughter's  son,  has  been  dealt  ^vith  in  a  f-imiJar  f-fiiit  in  lialla 
and  others  v.  Budha  and  others  ('^). 

In  Fazla  and  others  v.  Alia  Bakhsh  and  others  (^),  it  was  held 
that  the  a])pointment  of  daughtei's  sons  as  heiis  was  iccognizcd 
by  custom,  but  not  the  appointment  of  sister's  sons.  This  was  a 
case  from  the  neighbouring  District  of  Gujrat. 

In  Fir  Bdkhsh  and  another  \.  iJvssammat  Bano  and  others  {*), 
it  was  held  tliat  among  Kundwa  Kaji)uts  of  Jhelum  no  special 
custom  existed  rendering  a  gift  by  a  Ronlc[^s  propiietorto  his 
daughter  iiTvalid  in  the  piesence  of  a  first  cousin  once  removed, 
a  very  near  collateral.  1  he  burden  of  proof,  in  the  face  of  an 
entry  in  favour  of  gifts  in  the  Wajil -iil-arz  of  the  village  con- 
cerned, was  laid  on  tlie  plaintiffs  who  attacked  the  gift,  as  was 
natural  in  view  of  the  previous  decisions  quoted  above,  parti- 
cularly Gharagh  v.  Cliamman  and  anolhfr  (^),  which  was  a  case 
from  the  same  tribe. 

In  Syad  Basul  and  others  v.  Fa:al  (®),  it  wms  held  that  in  the 
Jhelum  District  an  A  wan  proprietor  could  not  deprive  one  son 
of  his  share  in  the  ancestral  property  in  favour  of  other  sons. 
Tbis  has  no  bearing  on  the  case  before  us. 

Mtihammad  v.  tiharf-ud-din  (')  is  another  case  of  this  class. 

Sheikh  Ghvlam  Hassan  v.  Gtirmukh  and  liamji  (*),  was  a 
case  of  a  similar  kind  to  the  last  among  Khatris  of  Jhelum. 

In  Kami  BaJchsh  v.  Fatta  and  others  (°),  it  was  held  in  a  suit 
in  which  the  parties  were  Cholian  Rajputs  of  Jholum  tahsil,  that 
a  deed  of  gift  to  five  sons  in-law  by  a  sonless  proprietor  was  valid 
in  presence  of  nephews  of  the  donor.  It  was  considered  that 
the  iustaiiccs  and  published  ruling  in  favour  of  such  gifts  throw 
the  burden  of  proving  the  gift  to  be  invalid  on  the  plaintiffs  who 
contested  it. 

Mussimmat  Bano  Bcijam  v.  tSnyad  Ahmad  Ali  (^")  is  a  case 
from  the  Gujav  Khan  iahsil  of  the  Rawalpindi  District,  in  which 
it  was  held  that  among  Maugyal  Rajputs,  a  proprietor  was  not 
(»)    73  P.  B.,  1893,  F.  B.        («)      7  P.  R.,  1891. 

(»)  50  r.  n,  i8oa,  f.  h.      o    s  p.  r.,  i89I. 

(»)  128  P.  R..  1890.  (8)  21  V.  R  ,  1891 
<  ♦>  132  r.  p.,  180n.  (9)  108  p.  n.,  1891 
(')  63  f .  Af.,  1884       (»°;  32  p.  f?.,  1892 
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competent  to  make  a  gift  of  ancesti-al  property  to  the  son  of  one 
brother  iu  the  pi*esence  of  the  sons  of  other  brothers.  This  is 
uot  much  in  point. 

In  Bahhfhi  and  others  v.  Bahim  Dad  (  '),  it  was  held  that 
among  Mahammadau  Kaniai  Jafs  of  the  Jhclum  tahsil,  a  gift  by 
a  son  less  pi-oprietor  of  the  whole  of  his  ancesti-al  land  to  his 
daughter's  husband,  who  was  also  his  sister's  son  and  descended 
fix>m  the  paternal  grandfather,  was  invalid  by  custom  as  against 
the  brother's  son  of  the  donor.  In  that  case  gi"eat  sti-ess  was 
laid  upon  the  fact  that  the  whole  estate  had  been  gifted,  and 
it  was  held  that  such  a  gift  was  invalid. 

In  Bahadar  v.  ilussammal  Bholi  (*),  it  was  held  that 
among  Awans  of  Jhelnm  District  no  castom  was  proved  enabling 
a  sonless  proprietor  to  dispose  of  his  ancestral  pit)perty  by  will 
in  favour  of  daughters  in  presence  of  his  own  brother. 

In  liagu/  Khan  v.  ilussarAinat  Masfttr  Bano  ('),  it  was  held 
that  a  gift  in  favour  of  a  daughter  of  half  of  the  ancestral  land 
was  invalid  in  presence  of  sons.  This  is  not  a  cas e  of  a  sonless 
proprietor  and  is  not  in  point. 

Xarain  Singh  v.  Gurmukh  Smyh  and  others  (*),  is  not  in 
point.  That  was  a  case  in  which  a  gift  to  one  of  several  male 
heirs  by  a  Jat  of  the  Dasuya  tahsil  of  the  Hoshiarpur  District 
was  upheld. 

In  Lehna  Siuyh  atidothersw  Bula  a  ud  another  (^\),  it  was  held 
that  among  Chima  Jats  of  the  Gujrauwala  District,  a  different 
part  of  the  Punjab,  a  proprietor  was  not  competent  to  make  a 
gift  to  his  sister's  son  in  pi^sence  of  collatei-als  of  the  sixth 
degree.     This  is  not  much  iu  point. 

In  Ahdullah  and  Haja  v.  Uuhammadu  (*),  iu  a  case  in  which 
the  parties  were  Gujars  of  the  Gujrat  District,  it  was  held  that  a 
proprietor  could  not  alienate  to  his  paternal  aunt's  son  in  presence 

of  cn1?at^ra1*  of  the  sevcuth  degree. 

iu  I'uLiU  V.  Bakhra  (^),  a  gift  hy  an  Avvau  of  the  Talagaog 
'iihsii  of  Jhelam  of  the  whole  of  his  ancestral  property  to  a 
daughter's  son  in  presence  of  the  donor's  nephew  was  set  aside 
mainly  on  the  gi-ound  tliat  the  gift  was  not  accompanied  by 
possession  during  the  lifotimc  of   the  donor.     In  the  judgment  of 

(')  107  P.  R.,  180.3.        (•)  116  P.  R.,  189*. 
(  =  )  108  P.  n.,  1S93.         (»)  135  P.  U.,  1894. 

(')    5ir/?.!S9i        !'.^    U  p.  K    ls?:-<. 
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fche  Division  Bencli  in  that  case  it  is  remarked,  on  the  aathoriiy 
of  a  number  of  previous  decisions  quoted  above,  that  "  all  these 
"  cases  suggest  that  custom  recognizes  a  large  power  of  alienation 
"  of  ancestral  property  by  sonless  proprietors  among  the  Muhara- 
"  madan  tribes  of  this  District  when  the  gift  has  been  completed  by 
"  the  donee  taking  possession  during  the  donor's  lifetime,"  and 
further  on  it  is  said  :  "  The  j-esult  of  all  this  evidence  is,  we  think, 
"  to  show  that  the  Divisional  Judge's  decision  (in  favour  of  the 
"  gift)  might  have  been  maintained  in  the  present  case  if  it  had 
"  been  established  that  the  gift  had  been  completed  by  a  delivery 
"  of  possession  during  the  donor's  lifetime."  In  the  case  before 
us  mutation  of  names  took  place  in  the  donee's  favour  in  1892 
some  years  before  the  death  of  the  donor  on  or  about  1896. 

In  Karmdad  V.  Muhammad  ('),it  was  held  that  among 
Chuhan  Rajputs  of  Chakwal,  a  sonless  proprietor  cannot  alienate 
any  portion  of  his  ancestral  land  to  one  of  his  nephews  to  the 
prejudice  of  his  other  agnatic  heirs.  This  is- not  exactly  in  point, 
but  the  i-eraarks  made  in  former  judgments  regarding  the  lack  of 
authority  of  the  Biwaj-i-am  of  the  Jhelum  District  were  repeated 
and  emphasized. 

In  Ramji  Lai  v.  Tej  Ram  (^),  it  was  laid  down  that  the 
initial  presumption  throughout  the  Province  is  against  the  power 
of  a  proprietor  to  alienate  ancestral  land.  It  was  pointed  out  ]6y 
Sir  M.  Plowden  in  his  order  admitting  the  appeal,  that  this 
presumption  may  in  some  cases  be  very  easily  rebutted.  It  is 
pointed  out  that  the  principle  of  the  decision  is  at  its  origin  a 
restricted  power  of  alienation  in  respect  of  ancestral  land  in 
village  communities.  In  the  Jhelum  District  village  communities 
have  been  very  much  broken  up,  and  in  a  large  number  of 
instances  the  Sikh  exactions,  which  had  full  force  in  Jhelum, 
completely  disintegrated  the  entire  village  system.  It  Avas  a 
case  of  the  survival  of  the  Qttest,  and  the  Mussalman  proprietors 
of  those  tracts  maintained  little,  if  any,  of  the  character  of  the 
old  village  communities.  The  large  number  of  decisions  in  favour 
of  the  power  of  alienation  which  preceded  this  judgment  led 
some  Benches  of  this  Court  to  consider  that  the  burden  of  proof 
was  shifted  to  those  denying  the  power,  but  there  can  be  no 
question  of  the  immense  convenience  of  having  the  initial  pre- 
sumption laid  down  in  one  direction  for  all  cases,  and  we  think 
that,  possibly,  some  of  the  cases  which  succeeded  the  publication 
of  Bamji  Lai  v.  Tej  Raoi  ('),  would  have  been  differently  decided 

(»)  59  F.  B.,  Ii96.        (')  78  P,  B,,  1896,  F.  B. 
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had  Mr.  Justice  Plowden's  note  at  the  comrnenceraent  of  that 
ruling  and  the  terms  of  ihe  final  Full  Bench  judgment  been 
more  carefnlly  r.ttidied  and  understood.  It  has  been  ai^ed, 
iod  not  without  much  force,  that  in  regard  to  the  case  of 
daughter's  sons  an  exception  shonld  be  made,  and  that  the  initial 
lius  of  proving  that  a  gift  or  alienation  by  a  sonless  proprietor  to 
'iis  daoghter'.s  son  .should  be  laid  on  the  person  denying  it.  There 
s  much  in  favour  of  this  view  in  the  facts  which  have  come  to  light 
even  since  Halla  v.  Budha  (^),  and  Haviji  Lai  v.  Tej  Bam  (*), 
were  published,  ard  it  may  be  necessary  at  some  future  period  to 
re-consider  the  matter  in  regard  to  that  particular  question.  At 
present  it  is  sufficient  to  call  attention  to  what  has  really  been 
hiid  down  in  Ramji  Lai  v.  Tej  Ram  (-),  especially  the  portion 
of  Mr.  Jostice  Plowden's  admitting  order  at  page  346  of  the 
f'unjab  Record  of  1895. 

All  that  we  wish  to  say  on  this  point  at  present  is  that   we 
ink  that  in  the  case   of    Mchammadan    tribes   of   the   Jhelum 
strict,   the  presumption  against  the  validity   of  a   gift   by   a 
onless  proprietor  to  a  daughter  or  daughter's  son  is   one   which 
may  be  very  easily  rebutted,  and  is  of  little  weight. 

Mr.  Justice  Plowden  lemarked  that  the  presumption  may  lie 

'.ebutted  by  evidence  of  instances  of  the  exeicise  of  the  power  of 

pinion,  of  a  provision  in    a    Wajib-til-ar:   or  a    Kiwaj-i-am,    hj 

J  udicial  decisions  and  the  like,  and  also  that,  "  all  that  the  initial 

•  presumption  implies  is,  that  the  person  wIh)  alleges  an  unconirol- 

•  led  power  of  alienation  by  a  sonleas  man  in  the  presence  of  near 
collaterals  must  give  some  evidence  that  the  power  is  as  he 
alleges.'"     It  may  further  be  pointed  out  that  an  allegation  that 

ft  sonless  proprietor  has  the  power  to  make  a  gift  to  a  daughter 
or  daughter's  son  is  not  an  allegation  of  an  uncontrolled  power 
«jf  alienation. 

Further,  o  noted  that  in  the  final  ruling  of  the  Full 

Hench  it  was  not  as  a  matter  of  fact  laid  down  by  Roe,  J.,  that 
this  presumption  does  apply  everywhere  throughout  the  Province. 

What  wa.s   said  in  the    final  order  on  this   point  is  as  follows  : 

"The  question  of  initial  presumption  is  very  fully  and  clearly 
" dealt  with  by  the  late  learned  Senior  Judge.  He  says — 'The 
"principal  of  the  decision  of  Gvjar  v.  Sham  Pas  (»),  is  that  the 
"  pow«r  of  alienation  ia  at  its  origin  a  reatricted  power  in  respect 


(')  50  P.  R  .  H93,  F.  B.  (')  73  P.  ft..  1895  P    M 

i*)  U>1  P.  R.,l887,f.'B. 
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"of  ancestral  land  in  village  communities.    That  is  a  proposition 
•*  which  I  appreliend  to  be  indispntable.'  " 

We  think  that  this  view  is  correct,  and  that  whern  the  facts 
are  the  same,  as  in  ^7//ar  V-  87iaw  Vns  ('),  thatis,  where  the 
land  which  the  owner  for  tlie  time  being  seeks  to  alienate  is 
found  to  have  come  to  him  from  his  ancestors  as  his  share  of  the 
land  held  by  them  as  members  of  a  village  community,  the 
principles  laid  down  in  tliat  case  apply  equally  as  regards  initial 
presumption,  whetlier  the  land  is  situated  in  a  central  or  in  any 
other  District  of  the  Punjab.  Tlie  Oentral  Districts  were  specially 
referred  to  merely  l)ecauRe  it  was  known  to  be  the  fact  that  in 
them  the  village  communities,  as  an  almost  universal  rule, 
consist  of  compact  bodies  of  proprietors  belonging  to  well-known 
agricultural  tribes.  It  might  be,  in  some  instances  no  doubt  it 
is  the  case,  that  in  other  Districts  the  village  communities  are 
differently  constituted,  and  the  judgment,  therefore,  carefully 
avoided  laying  down  an  universal  rule  that  throughout  the 
Punjab  a  certain  presumption  is  to  be  applied.  But,  aa  already 
observed,  where  the  facts  exist,  the  principle  which  was  adopted, 
not  on  any  a  priori  grounds,  but  merely  as  a  natural  deduction 
from  the  facts,  will  apply  to  them 

In  Shera  v.  Saghor  i^)  it  was  held  that  among  Khandaya 
Rajputs  of  the  Jhelum  District  .  an  alienation  by  will  b}^  a 
childless  proprietor  in  favour  of  his  daughter  was  invalid  by 
custom  in  presence  of  agnates.  That  was  a  case  of  will  and  in 
that  respect  diflered  materially  from  the  present  case  -  but  the 
remarks  in  this  point  in  this  judgment  must  be  considered 
subject  to  the  views  expressed  in  the  Full  Bench  ruling  as  in 
Mussammat  Bano  v.  Fateh  Khin  and  ano/her  (*). 

In  Muhirah  v.  Eatta  an  I  another  (^),  a  bequest  by  will  was 
held  invalid  to  a  moi'e  remote  collateral.     This  is  little  in  point. 

In  GhaghaUa  v.  Ditti  and  others  (  '),  it  was  held  that  among 
Kahana  Jats  of  Jhelum,  a  souloss  pioprietor  was  not  competent 
to  gift  ancestral  land  to  his  dnughter's  husband,  neither  khtna- 
damad  nor  agnate,  in  presence  of  his  own  brother.  In  that  case 
tlie  donor  also  had  a  daughter  who  was  disinherited  by  the  gift 
which  was  to  the  husband  of  anotlu  r  daughter  and  a  complete 
si  ranger,  and  there  Avero  no  instances  at  nil  put  forward  of 
such  gifts  in   the  village  concerned,  and  hardly  any  in  the  tribe. 

(1)  107  P.  R.,  1887,  P.  B.  j        (=»)  4«  P.  R.  190;^.  F.  W. 

(»)  m  P.  K..  1895!      ,.\    %■  (♦)  as  p  H.  \m:,,  - 

(«)  93  P,  B„  1895  ; 
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In  Muhammad  Beg  v.  Bahadur  (*),  it  was  held  that  a  gift  of 
the  whole  of  his  ancestral  property  by  a  sonless  proprietor  to  his 
daughter's  son  in  presence  of  a  nephew  of  the  donor,  among 
Mogbals  of  the  Jhelum  talisil,  was  invalid.  In  that  ease  great 
stress  was  laid  on  the  shifting  of  the  burden  of  proof  by  the 
ruling  in  Gtijar  v.  Sham  Das  ^-^  and  the  absence  of  sufficient 
proof  of  the  custom.  The  whole  of  the  ancestral  property  had 
l)een  gifted  in  that  case. 

In  Muhammad  Khan  v.  Dulhi  ('),  a  similar  view  was  taken 
in  a  case  in  which  a  Ghakkar  of  the  Jhelum  tahsil  had  gifted  the 
whole  of  his  ancestral  property  to  his  daughter's  son  in  presence 
of  a  near  collateral.  Here  again  the  whole  land  was  concerned 
and  Muhammad  Beg  v.  Bahadur  (*),  was  much  i-elied  on. 

In  Mussimmat  Nnr  Bhnri  v.  Dulln  (').  it  was  held  that 
unmarried  daughters,  without  brothers,  were  entitled  to  hold 
possession  of  their  father's  land  for  life.  This  is  only  in  point  as 
showing  that  the  rights  of  daughters  were  recognized  among  the 
parties— Kahnts  of  Chakwal  tahsil.  In  Num  v.  Tora  (♦),  a  gift 
by  a  sonless  proprietor  among  Awans  of  Tallagang  was  upheld, 
thoagh  the  gift  was  to  a  wife's  sister's  son  and  was  contested 
by  the  donor's  brother. 

Atma  Singh  v.  Na*i4h  Singh  (*),  is  not  in  point. 

Haidar    Khan    v  k'han  (^),  it  was  held  that  a  sonless 

Main  propi-ietor  was  nut  competent  to  gift  his  ancestral  property 
by  Avill  or  gift  to  his  sister's  sons  in  presence  of  his  first  consin 
■without  his  consent.  That  was  a  case  of  a  gift  to  a  sister's 
son  and  there  has  always  been  held  to  be  a  great  distinction 
between  the  case  of  a  daughter's  son  and  a  sister's  son. 

In  Ftroz  Khan  v.  Amir  Muhammad  Khan  (^),it  w^^s  held 
that  a  gift  by  a  sonless  proprietor  of  his  ancestial  land  to  bis 
daughters  and  their  hu.sband.s  in  the  presence  of  a  first  cousir, 
was  valid,  the  parties  being  Ghakkars  of  Jhelum. 

In  an  unpublished  judgment  by  a  single  Judge  an  alienation 
iji  favonr  of  a  daughter's  husband,  not  a  khami  liamaii,  in  fahtt; 
Chakwal,  the  parties  being  Kahnts  not  Rn jpnt«,  was  held  invalid 
(Civil  Appeal  No.  1 118  of  18^9). 

^^'ith  regard  to  the  entries  in  the  old  Riwaj-i-ioi,  it  has  been 
ix)intt'il  out  in  various  rulings  of  Court,  that  the  Riwaj-i-avi  of 
.111..], 11.1     !>!strict   is  not   of    great   authority   and    ••.  •■    •—    no 

(')    23   P.  R.,  189G.  (♦)  46  P.  R  ,  1900 

(•)  107. P.  R  ,  1887,  h\  15.      ; ')  01  P.  R„  I'.ioi 

(,')    56  P.  B.  1899.  (•)  .JO  P.  R.,\l\H)2. 

(')  W  P.  «.,  I9f»2 
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reason  to  differ  irora  this  view  that  authority  it  has  and  we  are 
not  propnred  to  ssiy  it  has  none,  is  on  the  side  of  the  defend- 
ants. The  entry  in  the  Wojib-iil-arz  of  Mnrid  of  1899  simply 
states  that  the  custom  is  that  entered  in  the  Biwaj-i-am.  There 
is  no  entry  on  tlie  subject  in  the  Wajih-nl-arz  of  the  present 
Settlement.  A  new  Uiivaj-i-um  has,  however,  now  been  carefully 
prepared  by  Mr.  Talbot  at  the  Settlement  just  concluded,  and  in 
an  appendix  to  that  volume  of  Customary  Law  of  the  Jhelum 
District  published  by  Mr.  Talbot  in  1901,  a  collection  has  been 
made  of  the  decided  cases  so  far  as  these  could  be  ascertained.  In 
regard  to  cases  of  gifts  we  found  on  pages  20-21  of  this  Appendix 
no  less  than  eight  cases  of  gifts  among  the  Mair  tribe.  The  first 
two  are  cases  of  gifts  to  daughter's  sons,  upheld  in  presence  of 
bi'ot'hei's,  or  brother's  sons  oP  the  donor.  The  third  case  was  a 
gift  to  a  stranger.  In  the  fourth  case  a  gift  to  a  son-in-law  was 
upheld.  The  fifth  was  a  gift  to  a  wife,  revoked  by  the  donor.  The 
very  case  in  which  Cliaragh,  respondent,  revoked  the  gift  to  his 
wife.  The  sixth  case  was  one  from  this  village  of  Murid, 
M uhammad  Bahhsh  v.  Uayat,  in  which  a  gift  to  a  daughter's 
sons  in  the  presence  of  collaterals  was  held  valid.  The  seventh 
was  a  gift  to  a  brother's  son  in  pi-esenre  of  a  brother,  and 
the  eighth  was  a  gift  to  a  daughter  in  presence  of  collaterals 
upheld  it  being  made  in  return  for  services, 

We  thus  hnve  five  oases  of  gifts  to  daughters,  sons-in-law  or 
daughter's  sons,  only  one  of  which  was  in  return  for  services,  all 
upheld,  two  of  them  were  in  the  presence  of  such  near  relatives 
of  the  donor  jis  a  brother  or  a  brother's  son. 

The  evidence  would,  theiefore,  taken  as  a  whole,  appear  to 
bo  overwhelmingly  strong  in  favour  of  the  power  of  a  sonless 
proprietor  of  the  Mair  caste,  of  the  village  of  Murid  in  tlu^ 
Ohakwal  tahsil oi  Jhelum  District,  to  make  a  gift,  as  in  this  ca,se. 
of  h.'ilf  his  ancestral  property  to  his  daughter's  son. 

We  will  only  add  a  few  words  as  to  the  entry  in  the  new 
Rnvaj-i-nm.  In  the  volume  of  Oustomn.ry"  law  for  the  Jhelnni 
District  it  is  entered  tliat  in  regard  to  the  power  of  gift  ancestral 
property  cannot  bo  given  without  the  consent  of  reversioners 
within  the  fourth  degree.  The  plaintiffs  are  not  reversioners 
within  the  fourth  degree. 

ft  is  urged  that  this  entry  unsupported  by  instances  is  of  no 
v:due  and  I'ir  Bakhnli,  v.  Ti^a  and  ntliprn  0)  is  rjuoted  in  support 
of  thi,s  view. 

(,')  1U7  l\  H.,  18i)2. 
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As  propounded  by  the  learned  counsel  we  are  unnble  to 
accept  this  view  in  its  entirety. 

A  Riwaj-i-am  found,  as  the  old  one  prepared  in  Jhehini  was 
found,  to  have  been  carelessly  prepared  and  inaccurate,  may 
have  no  value  apart  from  the  instances  quoted.  But  we  are  not 
prepared  to  accept  the  view  that  in  all  cases  a  H ncaj-i-am  has  no 
value  except  that  conferred  on  it  by  the  instances  quoted. 

In  Ranji  Lai  \.  Tej  Fain  (i),  Sir  Meredith  Plowden  noted 
that  au  entry  in  a  Riicaji-am  might  be  sufficient  of  itself  U- 
shift  the  initial  burden  of  proof,  and  we  consider  that  such 
cntines  have  a  value  of  their  own  as  the  expression  of  public 
opinion  given  at  a  time  when  private  interests  were  not  in 
question  to  bias  the  replies.  Mr.  Talbot  claims  for  his  Riicaj-i-am, 
that  making  all  allowances  for  its  defects  the  Code  with  the 
vernacular  record  on  which  it  is  based  is  entitled  to  be  reckoned 
next  after  the  authoritative  decisions  of  the  Courts  as  the  most 
reliable  evidence  available  in  cases  in  dispute  ;  it  would  certainly 
rank,  he  considers,  before  the  evidence  of  interested  witness  on 
either  side  which  the  Courts  are  obliged  to  listen  to.  Without 
expressing  our  views  in  the  same  words,  we  think  this  expresses, 
not  unfairly,  the  kind  of  value  possessed  by  a  really  carefully 
prepared  Rhonj-i-am,  a  value  much  enhanced  no  doubt  by  the 
quotation  of  instances  whether  like  those  in  the  Appendix  to 
Mr.  Talbot's  book  of  cases  actually  decided,  or  of  uncontested 
iustances  which  have  actually  occurred. 

To  return  to  the  Riwaj-i-am  itself  in  this  case,  wc  find 
that  the  entry  in  the  vernacular  record  of  the  answers  given 
by  the  Mairs  is  not  exactly  the  same  as  that  given  at  page  39 
of  the  volume  of  Customary  law  under  Question  89  as  the 
answer  of  all  Chakwal  Mussalman  tribes.  "With  regard  to  the 
degree  of  relationship  within  which  collaterals  may  contest 
such  a  gifc  as  that  we  are  now  dealing  with,  we  wish  to 
make  one  or  two  remarks.  We  entirely  concur  with  the  remarks 
made  in  Aiur  Singh  v.  Mussammat  Lachini  {^).  to  the  effect  that 
where  descent  from  a  common  ancestor  through  the  male  line  can 
be  clearly  established,  it  is  impossible  upon  any  a  priori  principle 
or  as  the  result  of  previous  ruliugs,  to  lay  down  any  general  rule 
that  a  collateral  within  a  certain  degree  may  object,  and  one 
beyond  that  degree  may  not  object.  The  natural  presumption 
is  that  if  a   collateral  of  the  nth  degree  may  object,  one  in  the 


(')  73  P.  R.,  1895,  F.  B.  (•)  76  P.  R.,  1898. 
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(n  X  I th)  degree  may  also  object.  But  there  is  abundant  evi- 
dence that  as  a  matter  of  fact  in  many  capes  such  a  restriction  is 
recognized  by  the  cnstom  of  a  tribe  or  locality.  This  may  clash 
with  theory,  but  we  think  it  is  clearly  established  to  be  the 
frequent  practice,  and  \\c  concur  in  the  views  expressed  in 
All  Muhammad  V.  Dulla  (^),  that  the  true  spirit  of  a  cusbom 
which  is  to  be  recognized  by  us,  is  simply  in  each  particular 
case  that  which  is  actually  proved  to  exist.  The  common 
sense  of  the  people  has  in  many  cases  recognized  that  it 
is  proper  and  convenient  to  allow  nearly  I'elated  agnates  to  object 
to  a  certain  class  of  alienations,  and  not  to  recognize  such  a  right 
in  the  case  of  more  remote  agnates,  and  the  fact  that  such  an 
entry  has  been  made  in  the  liiwaj-i-am  of  the  Jhelum  District 
recently  prepared,  is  a  strong  indication  of  the  trend  of  opinion 
in  this  matter.  We  do  not  say  that  one  entry  in  the  Riwaj-i-um, 
(o  the  effect  that  only  collaterals  within  the  fourth  degree  can 
object,  is  in  any  way  conclusive  on  that  point,  but  we  consider 
the  entry  of  value  as  giving  the  views  of  the  country  side  on  the 
point,  at  a  time  when  they  were  not  warped  by  immediate  personal 
interest.  It  is  possible  that  the  fact  that  it  is  easy  to  establish 
the  factum  of  relationship  in  the  case  of  near  collaterals,  and 
difficult  in  the  case  of  i^emote  ones,  may  have  influenced  the 
formation  of  the  custom,  which,  however  illogical  in  the  view  of 
abstract  theory,  has  been  clearly  proved  in  many  cases  as  in 
that  discussed  in  (Dilaivar  v.  Mussammat  Jatti  (^))  to  exist. 

Our  conclusion,  therefore,  is  that  the  power  of  gift  in 
favour  of  a  daughter's  son  is  one  very  commonly  exercised  among 
the  Mussalman  tribes  of  the  Jhelum  District,  and  is  rarely  succes- 
f  ully  contested  except  in  some  cases  in  which  the  entire  ancestral 
holding  has  been  so  gifted,  and  that  the  burden  laid  upon  the 
person  setting  up  the  validity  of  such  a  gift  by  the  Full  Bench 
ruling  in  Bamji  Lai  v.  Tej  Ravi  ('),  is  of  the  lightest,  and  one 
which  may  be  very  easily  shifted,  andspa^Saa  sij  the  Mair  tribe 
in  particular,  we  hold  it  clearly  establislied  that  the  gift  made  by 
Charagh,  a  sonlcss  Mair  proprietor  of  the  Murid  village  of  the 
Chakwal  tahsil  of  the  Jhelum  District,  in  this  instance  of  half 
his  ancestral  land  to  his  daughter's  sons,  was  valid  by  custom 
and  cannot  be  set  aside  by  the  plaintiffs,  collaterals  of  the  donor. 
The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

(')  2G  P.  It,  1901.  C)  2  P.  J?,.  1001. 

(=>).78P.  B.,  1895. 
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No.  23. 

Before  Sir  Williani  Clark,  Kt.,  Chief  Judge, 
and  Mr.  Justice  Eeid. 

MOTl  SlNGH,-(PLAiNTiKF),-APPfc:LLANT,  ^ 

Versus  >App«llai«  SiBi. 

GHASITA  SINGH  AND   OTHERS —(Defekdams),-        > 
RESPONDENTS. 

Civil  Appeal  No.  603  of  1901. 

Limitutioti — Mmor— Suit  by  minor  on  attaining  majoriiy   to  recover  land 
mortgaged  by  hig  guardian  —  Limitation  Act,  1877,  Schedule  II,  Article  91. 

Held,  that  the  limitation  applicable  to  a  suit  by  a  minor   after   attain- 
nfj  his  majority   for  the  recovery   of    possession    of   immovable   property 
mortgaged  during  his  minority  by  a  dc/oc<o  guardian   is   provided    for  by 
Article  91  of  the  second  schedule  to  the  Limitation  Act,  1877. 

Qhulam  Rasul  v.  Ajnb  Gul  ('),  Saul  Shah   v.  Abdulla    (-),  and  Dheru  v 
Sidhu  (*),  referred  to. 

Fur/her  appeal  from  ih-i  decree  of'^  Maulvi  J  nam   Ali,    Divinional 
Judge,  Sialko I  Division,  dated  28<A  May  1901. 

Uurga  Das,  for  appellant. 

Gullu  Ram,  for  respondeuts. 

The  judgment  of  the  Court  was  delivered  by — 

Reid,  J. — This  is  a  suit  for  possession  of  land  mortgaged  hth  FebyrX^Q^. 
luring  the  minority  of  the  appellant  by  his  mother  as  his  guar- 
dian. The  Courts  below  have  found  that  the  suit,  which  was 
instituted  on  January  9th,  19Ul,  was  barred  by  the  three  years 
rule  of  limitation  under  Article  91  of  the  Act,  the  mortgage 
having  been  effected  by  i^egistered  deed  of  April  20th,  1894,  and 
the  plaintiff  having  come  of  age  by  attaining  the  age  of  18  years, 
!norc  than  three  years  before  suit.  *         *         *         ♦         *     •    * 

Ghulam  liasul  v,  Ajob  Gul  ('),  Said  Shah    v.    Abdulla    ('), 
and  TJheru,  v.  tiidhu,  ('),  are  authority  for  holding  that  Article  91 
s  applicable. 

It  is  true  that  tlic  1891  and  1902  cases,  which  are  more 
directly  in  point  than  the  V.  B.  case,  dealt  with  sales  and  that 
;he  present  case  deals  with  a  mortgage,  but  the  principle  involv- 
ed is  the  same.  Uoth  those  authorities  dealt  with  transfers  by 
gnardians  of  a  minor,  and  in  the  latter  it  was  held  that,  if  Article 
•ll   did     not     apply,   Article   91    applied.      The   instrument  of 

(')  57  P.  R.,  1891.  (•)  10  p.  R.,  1892. 

(»)  56  P.  R,  1898,  F.  B. 
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mortgage  mnst  be  set  aside  before  the  plaintiff  can  obtain  posses- 
sion. As  remarked  at  page  257  of  the  report  of  the  Fall  Bench 
case,  it  binda  the  plaintiff  until  it  is  net  aside,  and  the  suit  to  set 
it  aside  whs  barred  by  Article  91 .  We  fire  unable  to  give  effect  to 
the  contention  that  an  iustrurrieut  of  mortgage  is  not  an  instru- 
ment within  the  terms  of  that  Article. 

The  appeal  fails  and  is  dismissed  with  costs. 

Ap}ieai  dismiiied- 


No.  24- 

Before  Mr.  Justice  Anderson. 
RAiVJ  RATTAN,— (Uekendani),- APPELLANT, 
Appbllatb  Bide. I  Versus 

PURAN   CHAN D— (Plaintiff), -RESPONDENT. 
Civil  Appeal  No.  941  of  1902. 

Hindu  Law— Joint  family — Property  purchased   by  father   in    thi  nomt 
of  his  two  sons — Suit  by  one  son  for  his  share  of  profits  against  the  other, 

'  B,'  a  Hindu,  with  his  two  sons,  constituted  a  joint  Hindu  family.  He 
purchased  a  shop  in  the  names  of  his  sons  durirg  their  minority.  Sub- 
eeqaently  one  of  the  sons  sued  tlie  other  for  half  the  accumulated  rent 
recovered  by  the  latter. 

Held,  that  the  defendant  having  assumed  the  office  ot  a  manager  of 
a  joint  Hindu  family  his  position  was  that  of  a  trustee  in  relation  to  the 
other  members  of  the  family  and  he  was  therefore  liable  to  account  for 
the  accumulated  rents  and  that  the  plaintiff  was  entitled  to  maintain  his 
suit  without  necessarily  asking  for  partition. 

Pundit  Bhawani  Sahai  v.  Oanesh  Das  (*),  distinguished. 
Annamalai  Chetti  v.  Murugasa  Chetti  (-),  referred  to. 
Furthur  appeal  from  the   order  (f  F.  Yewdall,   Esquire,    District 
•  Judge,  Anifi/sar,  dated  2^th  Ncvemler  1902. 

Harris  and  Gurcharn  Singh,  for  appellant. 

Lai  Chand,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows : — 
29lh  Jany.  I90i.  Anderson,  J.— In  this  suit  one  of  two  brothers     who,   with 

their  father  Baldeo  Das,  apparently  constitute  a  joint  Hindu 
family,  sues  the  other  for  half  the  accumulated  rent  of  a  shop 
in  Amritsar,  the  title  deed  of  which  stands  in  the  name  of  the  two 
sons,  although  the  purchase  was  made  by  the  father  during  their 
minority. 


(')  65  P.  B.,  1884.  (*)  f.  ^.  -B ,  XXF/  Mad.,  644  P.  0. 
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The  Munsif  who  heard  the  case  decided  that  the  suit  as 
brought  could  uot  lie  and  that  partition  should  have  been  applied 
for. 

On  appeal  to  the  District  Judge  (Mr.  Harris)  he  remanded, 
under  Section  562,  Civil  Procedure  Code,  for  a  distinct  finding 
as  to  whether  Baldeo  Das'  purchase  in  name  of  his  two  sons  was 
ben  mior  not,  suggesting  that,  if  the  Munsifs  finding  should  be 
to  the  effect  that  Baldeo  Das  was  the  real  purchaser,  the  property 
would  be  joint  family  property.  The  Mansiff  found  as  a  fact 
that  the  purchase  was  benami  and  the  property  joint  famil}- 
property  and,  relying  on  Pandit  Bhawafii  Sahaiv.  Ganesh  Das  (^), 
again  dismissed  the  claim.  Strictly  speaking,  Mr.  Harris's  order 
of  remand  should  have  been  under  Section  566,  Civil  Procedure 
Code,  but  as  his  order  was  not  appealed,  this  is  not  now 
material. 

The  Munsif's  second  order  of  dismis.sal  was  appealed  to  a 
difFeretjt  Officer  (Mr.  Yewdall)  who  has  decided  that  the  father 
is  the  real  owner  of  the  property  and  that,  as  he  does  not  admit 

e   transaction    to    be   fcewam;' but  that  he  had  intentionally  pat 

e  property  in  the  name  of  his  two  sons,  it  is  only  just  that 
plaintiff  should  recover  his  half  share  of  the  accumulated  rent 
from  defendant.  The  district  Judge  has  not  used  the  word 
'  trustee  '  as  applicable  to  the  defendant,  but  that  seems  to  be  his 
meaning.  Mr.  Lai  Chand  for  respondent  has  called  attention  to 
^  very  recent  dictum  of  their  Lordships  of   the    Privy  Council  in 

ecase  of  Annamahii  Chelti  v.  Mnrugasa  Chetti  and  another  (*) 
as  to  the  legaK«<aiM«  of  the  manager  to  the  other  members  of  a 
joint  Hindu  family  which  is  not  tliat  of  principal  and  agent  nor 
of  partners  but  ritlier  of  trustee  and  r.»i/>/i  r/7/«^ /rnc/      (See  page 

'•i  of  same  volume). 

If  the  defendant  in  the   present   case    who   has   admittedly 

■     realized  the  shop  rent,  be  regarded  as  trustee  for  the  other  mem- 

bers  and  if  the  father  stands  aside  and  makes  no  claim  it  appears 

asonable  enough  that  plaintiff  should  call    upon    defendant    to 

J    account  for  money,  which  he  has  declined   to  account  for,  without 

npcessarily  asking  for  p.irtition,  which  cannot  be   so  conveniently 

ule  daring  the  life  time  of  Baldeo  [).ir.    Defendant  has  assnmed 

;•?  office  of  a  trustee  or  banker  for  his  brother  and  joint    tenant 

and,  as  such,  he  can  h-  called  on  to  make  good  the  amount    held 

by  hini  for  the  IvMicnci'irv  (n-  rt-</ni  ^^j  /rust. 


!■;  <jo  I'    t:  .    ISb4. 


-)   /    L    RSXri  Jf«d.,  644. 
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The  District  Judge's  order  of  2.5th  November  1902  is  sub- 
stantially correct  and  all  that  now  remains  for  the  first  Court  is 
to  ascertain  the  amount  realized  for  rent  by  defendant  up  to  date 
of  sxiit  by  defendant  and  give  plaintiff  his  half  less,  perhaps, 
what  may  have  beon  spent  on  repairs. 

The  appeal  is  rejected  with  costs. 

Appeal  dismissed. 

No.  25. 

Bdfore  My.  Justice,  Anderson  and  Mr.  Justice  Robertson. 

JAGANNATH  AND  OTHERS,-(Defendants),— 
APPELLANTS, 

Versus 

DEVI  DAS,~ (Plaintiff),--  RESPONDENT. 

Civil  Appeal  No.  68  of  1901. 

Reviexo  of  judgment— Appeal— Jurisdiction  of  Divisional  Judge  to 
review  his  judgment  after  it  has  been  upheld  on  appeal  by  the  Chief  Court 
—  Civil  Procedure  Code,  1882,  Section  623. 

A  subordinate  Court  is  competent  to  review  his  judgment  on  an 
application  put  in  before  an  appeal  has  been  preferred  against  liis  decree 
and  is  not  prevented  from  proceeding  upon  it  by  the  subsequent  presenta- 
tion of  an  appeal,  but  he  cannot  entertain  or  deal  with  any  such  petition 
after  an  appeal  in  the  case  has  been  decided  by  a  superior  Court  although 
it  might  have  been  pntin  propr-ti  m  e  tind  is  ntill  pending  in  his  Court, 

Bhurrut  Churtder  Majnonnlar  v.  Ham  Qunga  Sen  ('),  Thakoor  Prasad  v. 
Baluck  Rim  ('^),  Buvkno  Lai  Singh  v,  Dasoomunissa  Bibee(^),  Mus^a-nmat 
Jowala  Devi  v.  Kavu-nr  Sen  (*),  and  A'nhtl  Kasiin  v.  Piyari  Lai  {*), 
referred  to. 

Further  appeal  from  the  order  of  H.  Srn/l  Smith,  Esqnir^,  Divisional 
Judge,  A'inritsar  Vivis/nn,  dated  ^Ih  December  1900, 

Oertel,  for  appellants. 

Sukh  Dial,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by  — 
7th  Jany.  1904.  Robertson,  .1. — The  facts  of  this  case  aie  as  follows  : — 

On  25th  February  1898  the  Divisional  .ludge  of  Amrit.sar 
passed  a  decree  in  favour  of  the  plaintiff  respondent  against 
the  defendants-appellants  in  which  ho  decreed,  inter  n/ia,  one- 
ninth  share  in  a  certain  shop  to  the  plaintiff.     The  plaintiff  was 


(»)  5  W.  R.,  59,  F.  \i.  C)  7  ir.  «.,  UUi. 

i»)  12  Crdc,  L.  /?.,  ♦•,!.  (M  .".2  P.  R.,  I8fttj. 

(»■)  59  P.  H..  1900 
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clearly  entitled,  on  tho  findings,  to  onc-tbird  share  of  the  shop, 
and  this  was  the  finding  of  this  Court  ou  an  appeal  pi-escntcd  by 
the  defendants,  it  being  noted  in  the  judgment  of  tliis  Court, 
dated  23rd  July  1900,  that  the  plaintiff  had  not  appealed  in  regard 
to  that  part  of  the  decree. 

It  appears,  howevei',  that  uu  6th  April  1898  the  plaintiff 
filed  an  application  to  tho  Divisional  Judge  for  review  of  his 
dcci-ee  of  25th  February  1898. 

The  appeal  of  the  defendants  to  the  Chief  Court  was  u{>t 
filed  until  loth  April  1898,  ten  days  after  the  application  for 
review  had  been  made  by  the  plaintiff  to  the  Divisional  Judge. 

Various  dates  wci*e  fixed  by  the  Divisional  Judge  for  hear- 
ing the  application  for  review.  Ou  29th  January  1899  notice 
was  issued  to  the  dcfendauti;.  Ou  the  2oth  April  1^99  the 
hearing  of  the  application  was  adjourned  until  after  the  decision 
jf  the  appeal  preferred  by  the  defendants  to  the  Chief  Court. 
The  appeal  was  decided  in  this  Court  on  28rd  July  1900  and  ou 
Sth  December  1900  the  Divisional  Judge,  Mr.  Scott  Smith, 
ranted  a  review,  and  corrected  the  mistake  regarding  plaintiff's 
share  in  the  shop. 

The  defendant's  appeal  from  that  order,  alleging  tirst  that 
the  Divisional  Judge  could  not  review  the  judgment  of  his 
predecessor,  a  point  not  urged  before  us,  presumably  because  the 
application  for  review  was  iu  fact  put  in  before  the  Judge  who 
passed  the  original  decree  on  appeal,  and  secondly,  on  the  ground 
that  after  the  order  of  the  Chief  Court  had  been  passed  the 
Divisional  Court  could  not  accept  a  review  of  judgment. 

We  think  it  clear  that  tho  Divisional  Judge   was    competent 

o  review  his  predece.s3or's   judgment   on  an  application    put   in 

before  any   appeal   had    been  preferred,   at  any  time  after  the 

ppcal   had   been    preferred,   but  Ixjfore   it   was  decided.     The 

idgments  of   the   Calcutta   High    Court   reported   in  Bhurrut 

hunder  Majoomdar  v.  Ham  Gunga  Sen  ('),  and  ThaJioor  Prasad 

V.  Balnck  Ram  ('),  are  authorities  for  this  view,  and  none  has  been 

(juoted  on  the  opposite  side.     Section  623,  Civil  Procedure  Code, 

only  applies  to  cases  in  which   an   appeal  is  pending   when    the 

pplicatioii     for     review    is   made.      In   Biirih.o  Lai  Singh   v. 

'lisoomunissa  Bt'bsc  arid  another  (t),  it  was  held  that  tho  fact  that 

Mie  defendant  had  presented  an  appeal  could  not  prevent  another 

defendant  from  applying  for  review  of  judgment, 

(')  5  W.  R.,  oO,  F.  B.  n  12  Calc,  L.  B.,  C4. 

(3)  7  ?F.  R.,  16d. 
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In  this  case,  liowevcr,  no  final  order  was  passed  by  the  Divi- 
sional Judge  until  after  the  appeal  had  been  decided  by  this 
Court,  and  it  is  urged  that  at  the  time  of  the  review  no  decree, 
save  that  of  the  Chief  Court,  in  whicli  that  of  the  Divisional 
Judge  had  merged,  was  in  existence,  and  that  the  Divisional 
Judge  could  not  review  his  own  decree,  which  no  longer  existed, 
and  could  not  review  and  amend  the  decree  of  the  Chief  Court. 

In  Mussammal  Juwala  Vevi  v.  Kanwar  Stn  (^),  and  again  in 
Abul    Kasim    v.    Pi'yare    Ld   and    ti/ie?s  (*),  it  was  clearly  laid 
down,  in  accordance  with  the  views  of  other  High   Courts,    that 
any   application    for  review    of   the  judgment  or  correction  of  a 
decree  of  a  subordinate  Court  can  be  dealt  with  by  the  Appellate 
Court  in  cases  in  which  an  appeal  has   already   been   presented 
from  the  order  of  the  lower  Court  and    decided  by    the   Appellate 
Court,  before  such  application  is  made.     The   main   ground  for 
this  review  is  stated  to  be  that  the  decree  of  the   Appellate  Court 
being  the   only   existent   decree   capable   of  execution  no  lower 
Court  has  any  power  to  review  or  correct  ib  but  that  the  Appellate 
Court  can  examine  the  judgment  and  decree  of   the   lower  Court 
and  allow  any  necessary  review  or  amendment.      Of  the  correct- 
ness of  this  view  we  entertain  no  doubt.     But  in  both  those  cases 
the   applications    were  made  after  the  decision  of  the.  Appellate 
Court,  in  this  case  the  application  for  review  was  made  before 
any  appeal  had  even  been  preferred   against   the    decree   of  the 
lower  Appellate  Court,  and  it  is  urged  for  the  respondent  that  the 
lover  Appellate  Court  was  properly  seized  of  the  matter,  and  has 
jurisdiction   to   deal   with  it,   and   was    bound   to  dispose  of  it, 
whether  an  appeal  was  afterwards  preferred  and   decided  or  not, 
even  though  the  decision  of  the  appeal  should   precede   the   deci- 
sion of  the  application  for  review. 

We  think  this  view  is  not  correct.  An  a})peal  was  prcf erred 
fiom  the  decree  as  it  stood,  and  that  has  been  decided,  before  the 
a])poal  was  Died  an  application  for  review  was  pending  in  the 
lower  Appellate  Court,  which  then  had  jurisdiction  to  decide 
it,  and  could,  and  should  have  decided  it  before  this  Court  had 
decided  the  appeal.  But  when  once  this  Court  had  decided  the 
appeal  as  pointed  out  in  Ahul  Kasivi  v.  Fiyari  Lai  and 
others  (*),  the  only  decree  in  existence  in  this  connection  was 
the  decree  of  this  Court,  and  this  Court  only  was  competent  to 
vary  it.     The  case  is  a  hard  one  for  the  plaintiff,  but   wc   think 

(!)  32  P,  R.,  1896.  (=)  uO  P.  i?.,  190U. 


March  1904.  ]  CIVIL  JCDGMENTS— No.  26.  Op 

that  the  Divisional  Judge  had  no  jurisdiction  to  review  the 
judgment  and  deci'ee,  which  bad  become  that  of  this  Court.  As 
the  plaintiff  is  clearly  in  the  right  on  the  merits,  we  accept  the 
appeal  and  set  aside  the  order  of  the  lower  Appellafo  Court,  but 
wo  direct  that  each  party  shall  b?:ir  his  own  co^^ts  in  this  Court. 

Appeal  alloiced. 


No.  26. 

Bpfors  Mr.  Justice  Reid, 

WALl  HAM,— (Dkfksdaxt),— APPELLANT,  \ 

Versus  \  Appbclate  Sini. 

ISHAR  OHAN[),-(Pr.AiNTiFF),— RESPONDRNT.  ' 

Civil  Appeal  No.  263  of  1903 

C\tU    Procedure  Cole,    1S82,  S'ctions  503,  5SS  (2i)— Appeal— Appeal  from 
orders  other  than  specified  in  paragraphs  (a)  to  (d)  of  S'ction  503, 

Held,  that  the  appeal  allowed  by  Section  588  (24),  Civil  Procedaro 
Code,  against  an  order  nnder  Section  503,  only  extends  to  orders  specifie  1 
in  paragraphs  (a)  to  (d)  of  that  section 

FirH  appeal  from    the   order  of  E,    Holder,    Esquire,    Snh-Jndgp, 
\st  class,  Julhtndnr,  dated  20th  Novprnh^r  1902. 

Ganga  Ram,  for  appellant. 

The  judgment  of  the  learned  Judge  was  as  fellows  : 

RriD,  J. — The  pleader  for  the  appellant  contends  that  the  \st  b'eby.  1904, 
order  of  the  court  below,  accepting  the  amount  stated  by  the 
loceiver  to  have  been  realisetl  by  liim,  and  i-eferring  the  decree- 
holder  to  a  suit  for  the  decision  of  his  claim  against  the  receiver, 
is  appealable  nnder  Section  588  (24)  of  the  Code  of  ('ivil  Proce- 
dnre,  as  an  order  nnder  Section  508  of  the  Code 

No  authority   foi  r*jntiiit\    has   been  cited,  and  the 

'!  1>'r3  appealable  are,  in  my  opininn,   orders   specified    in    para- 
_':i!ili-^  Ta),  (6),  (r),  (fZ),  of  Section  o03  or  refusals   to   pus^   sn^h 
The  order  in  qnestion  is  not  one  of  the<v  (  :  i  i   . 

The  appeal   fails  and   is  dismissed  with  costs.     T  nvpor.- 
dent  Ijelng  unrepresented  i  tied  to  pleader's  fee. 

Appeal  dismissed. 
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No.  27. 

Dpfore  Mr.  Ju^licc  Anderson  and  Mr.  Justice  Rohcrbon. 
,  TTMAE  T)TN^— (Plaintiff),— APPELLANT, 

Appellate  Sidf.  \  Versm 

I      MUHAMMAD  BAKHSH-(Defendant),-RESPONDENT. 
Civil  Appeal  No.  291  of  1201. 

Muhammridan  Laiv—Inh^rHnnce  —  "  Bixtant  Icindred"— Right  of  distant 
relation  to  svcceed  in  preferenCP.  to  stronger. 

A  distanb  relation,  however  remote,  is  by  Muliammadan  Law  entitled  to 
jucceed  as  a  "distant  kindred  "  in  preference  to  a  stranger.  The  enume- 
ration of  "  distant  kindred  "  given  in  the  text  books  on  Mnhammadan 
I  aw  is  not  exhaustive  and  the  term  includes  all  relations  who  are  related 
to  the  deceased  thronj^h  tliem. 

Aldul  Seravg  v.  Pi/'ce  BiU  (S,  followed. 
Lhanni  and  others  v.  Kharn  ntii  others  ("),  dissented  from. 
•  Further  appec  I  from  the  decree  of    W.   C.  Renouf,   Esquir",  Addi- 
tional Bividonal  Jinlge,  T.aliorp  Division,  dated  22nd  January  1901. 

Tshwar  Dus,  for  appellant. 

The  jutlgiTient.  of  the  Hmirt  was  delivered  by — 

ZOlh  Janv    1904  Robertson,  J.— The  qiiestion  hefoie  n,-^  is  whether  the  plain- 

tiff is  entitled  to  succeed  to  the  property  of  the  deceased  as  one 
of  her  distant  kindred,  in  the  presence  of  a  stranger  in  possession. 
The  defendivnt,  it  is  trne,  claims  to  be  tlie  husband  of  the  de- 
ceased, a  K'xnjar?,  prostitute,  but  we  consider  the  decision  of 
the  first  Court  on  this  ])oint,  that  deferidant  was  not  the  husband 
of  the  deceased,  to  be  clearly  correct.  We  also  think  that  the 
lower  (^ourts  are  cle.orly  correct  in  holdint^  the  plaintiff  to  have 
established  his  relationship  to  the  deceased  as  shown  in  the  fol- 
lowing pedisrree  table  : — 

NUB   MUHAWMAD. 

Alvn  Miissammat  Jafrau 

i  I 

Natha  Miissammat  Davo 
t  I 

Muhammad  Hnkhsh  Mns;5amraar.  .Thamli 
(pliiintiff)  (deceased) 

The  lower  Appellate  Court,  guided  by  the  opinion  expressel 
i'.  Dhaiiui  and  others  v.  Khar.i  and.  nthcis,  has  hold  that  the  plaii 
tiff  does  not  come  within  the  definition  of    "  distant  kindred  " 
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nnderstood  in  Mahammadan  Law  by  which  the  parties  ai-e  gov- 
erned, and  has  dismissed  his  suit. 

In  Vhanni  V.  Khara  and  oUiers  (^)  the  Judges  clearly  be- 
lieved the  parties  to  be  mled  by  custom,  and  only  one  of  them 
really  considered  the  question  of  Mnhammadan  Law  as  applica- 
ble to  that  particular  case. 

On  a  I'eview  of  the  authorities,  as  they  stand  now,  we  think 
it  is  impossible  to  come  to  any  other  conclusion  than  that  the 
plaintiff  is  entitled  to  succeed  as  one  of  the  distant  kindred  of 
the  deceased.  The  mistake  made  by  the  lower  Appellate  Conrt 
lies  in  considering  that  the  description  of  the  four  classes  of 
distant  kindred  given  in  the  text  books  is  exhaustive,  whereas 
all  who  can  claim  connection  tlirough  those  classes  are  also 
within  the  category.  Thus  wc  found  in  Sayed  Amir  All's  Mn- 
hammadan Law,  Vol.  II  (2nd  edition),  page  53,  under  first 
class  :  "  This  includes  <?//  the  natuitil  heii-s  in  the  male  line," 
nnd  in  the  third  class  :  "  This  class  comprises  all  heirs  who  are 
•  connected  with  the  deceased  through  females." 

In  the  Tagoi*e  Law  Lectnies  for  1873,  page  140,  after  giv- 
ing a  list  of  the  four  classes  of  distant  kindred,  it  is  noted  : 
"  these,  and  all  that  are  connected  with  the  deceaxed  through  them, 
■'  nrt  hii  dis/aut  kindred  " 

In  Baillie's  Digest  of  the  Mnhammadan  Law,  page  70.5, 
we  have  the  same  thing.  After  enumerating  the  fonr  classes  of 
distant  kindred,   he  goes  on    to  say  :     "These,    and  all  that  are 

'connected    with   the   deceased    through  them,   are  his    distant 

'  kindred." 

In  Ramsey's  Chart  of  Mnhammadan  Inheritance,  page  )6, 
we  have  :  "  The  distant   kindred  are  primarily   divided  into  fonr 

classes  which  arc  as  follows 

'  It  must  be  remembered,  however,  that   not  only   these,  but  all 
'  who  are  related  io  t]>e  deceased  through    them,  are  among  the 
*•  distant  kindred." 

In  Wilson's  Difjest  of  Mnhammadan  Law,  page  202,  para- 
!  aph  2.39  (edition  of  189.'i)  we  hare :  "  If  there  be  no  sharers   or 

residnaries,  the  heritable  estate  devolves  upon  the  persons 
■  '.vlioare  cnmmonly  i-efencil  to  in  English  text  l>ooks  as  ^distant 

kindred,'  but  who  are  infact  all  these  blood  relations,  whefher 
"  near  or  distant,  who  are  neither  .sharers  nor  residaaries." 

(';  U  P.  B.,  1890, 
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The  point  is  not  quite  so  clearly  dealt  with  in  Macnaghten's 
Precedents  of  Muhammadan  Law.  In  Abdul  Sevang  v.  Putee 
Bihi  {^),ih\H  principle  was  clearly  laid  down  by  a  Division 
Bench.  The  learned  Judges  in  that  case  said  :  "  We  think  the 
"  learned  District  Jndgo  has  fallen  into  the  error,  which  more 
"  than  one  writer  on  Muhammadan  Law  have  referred  to  in 
"  their  works,  of  supposing  that  the  '  distant  kindred  '  are 
"  restricted  to  the  four  classes,  who  are  usually  enumerated    as 

"  standing  primarily  in  that   relation    to   the   deceased 

"  We  Snd,  however,. that  the   right  of    inheriting  extends 

"  to  the  whole  kindred  of  the  deceased,  and  that  it  is  an  error 
"  to  suppose  that  the  righi  is  limited  to  certain  degrees  or 
"  classes  of  relations." 

There  appears  to  be  a  complete  consensus  of  authority  upon 
the  point,  in  accordance  with  which  it  is  clear  that  the  plaintiff 
comes  within  the  category  of  distant  kindred  and  is  entitled  to 
succeed.  We  accordingly  accept  the  appeal,  set  aside  the  decree 
of  the  learned  Divisional  Jndge  and  restore  that  of  the  first 
Court.  Costs  against  respondent  in  this  and  in  the  Divisional 
Court.  Order  of  fitst  Conri  fo  .t^tand  as  regards  costs  in  tliat 
Court. 

Appeal  allowed. 

No.  28 

Before  Mr,  Justice  CJiatterjl  and  Mr.  Jmtice  Ander.9on. 

BISHEN  SINGH  AND  OTHER.S,-(nRFKNnANTs),-. 

APPELLANTS, 

Vorfius 

BHAOWAN  SINGH  AND  OTHERS,— (Pr.AiNTiFF.s),-- 

liKSPON  DENTS. 

Civil  Appeal  No.  7S<J  of  1900. 

Custom— Inhn-itfince — Sister  succeeds  in  preference  to  rilhige.  rommuvitv 
—  Hioidu  Jais  of  Momu  Ralpur,  Amballa  Dii^tricf — Riwaj-i-.trii. 

Found,  that  by  custom  among  .Tats  of  Mouz.-x  Raif^ur,  Auib.-xlla  District 
in  the  absence  of  near  collaterals  the  sisters  of  n  decoased  sonless  pro- 
prietor  were  entitled  to  Bucceed  in  preference  to  tlio  village  proprietors. 

A.  L.  Roy,  for  appellants. 

(iirdhari  Lai,  for  respondents. 


(')  7.  f..  n.,XKIX  Calr.,  7.S8, 
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The  judgment  of  the  Court  was  delivei-ed  by — 

Akdersox,  J. — In  this  case  two  Courts  have  concurred  in  llth  Dec.  1903. 
holding  that  the  sisters  of  the  hist  male  wner  Guidit  Singh  have 
a  preferential  claim  to  succeed  as  compared  with  that  of  the  pro- 
prietary body.  The  first  Court  decreed  in  favour  of  both  sisters, 
viz.,  Massammat  Gulab  Devi  and  Mussammat  Mahtaljo,  although 
Mussamraat  Gulab  Devi  alone  brought  suit  and  Mussammat 
Mahtabo  was  originally  a  defendant.  By  a  slip,  the  snboi-dinate 
Judge  omitted  to  pass  an  order  making  Mussammat  Mahtabo 
plaintiff  instead  of  defendant,  although  she  had  pot  in  a  petition 
to  this  effect  and  the  Court  evidently  regai-ded  her  as  a  plaintiff, 
for  it  passed  a  decree  in  her  favonr.  No  objection  was  taken  in 
the  Divisional  Court  on  this  account.  We  treat  the  error  as 
immaterial. 

Mussammat  Gulab  Devi  has  died  pending  hearing  of  appeal* 
and  vre  have  now  treated  Mussammat  Mahtabo  as  a  i-epresenta- 
tive  and  allowed  the  hearing  to  pixweed.  Mussammat  Gulab 
Devi  is  said  to  have  left  a  son  named  Jiwa,  and  her  husband 
Bhagwan  Singh  is  present  in  Court,  but  seems  to  demur  to  have 
his  name  brought  on  the  i-ecoi-d  as  her  i-epresentative  in  place  of 
Jiwa's.  We  do  not,  however,  think  it  necessary  to  put  off  the 
hearing  for  the  pur|X)se  of  bringing  Jiwa  on  the  record,  and 
allow  Bhagwan  Singh's  natoic  to  remain. 

The  only  question  for  decision  is  whether,  by  custom,  sister's 
can  be  regarded  as  heirs  to  a  sonless  Jot  male  owner,  theit;  being 
no  near  collatetals,  or  if  tlay  are  excluded  and  the  proprietary 
body  come  in  as  heii-s. 

The  Riwaj-i-am  provides  that,  failing  coilat<*i'als  of  the  6th 
degree,  sisters  may  inherit.  Certain  instances  have  also  been 
proved  in  which  sisters  of  deceased  sonless  owners,  though 
iTsiding  in  other  villages,  have  been  j^>ernjitted  to  succeed.  The 
ruling  in  the  case  of  Mussammat  Ghausau  r.  Sliahzada  from 
the  same  tahsil,  although  the  parties  wcit:  Muhammadan  Gujars^ 
is  relevant. 

Wo  have  heard  appellant's  pleader  in  support  of  the  appeal. 
Uo  attacks  the  third  issue  as  vague.  It  is  :  "  l^  there  was  no 
"  will,  who  is  entitled  to  succeed?"  The  mattei  of  the  nuncu- 
pative will  was  allowed  to  drop  and  the  Courts  below  have 
enquired  into  the  prevailing  custom  as  to  iuberitance  in  similar 
cases.    Wo  are  not  prepared  to  hold  that  the  issue  does  Dot  cover 
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the  case.  It  amounts  to  the  aamc  as  tlic  issue  suggested,  t?/«., 
"wbetbcr  by  custom  or  Hindu  Law  plaiutiH  is  entitled  to  sue- 
"ceed."  Mr.  Roy  has  argued  tbat,  according  to  Hindu  Law, 
sisters  are  not  heirs,  but  the  parties  concerned  in  this  case  arc 
Jals  and  it  cannot  be  presumed  that  they  are  governed  by  strict 
Hindu  Law  in  matters  of  inheritance.  The  proof  of  custom  is 
good.  A  fair  number  of  instances  have  been  produced  and,  con- 
sidering the  constitution  of  the  village  which  is  hhayachara  (the 
owners  not  being  all  members  of  the  Jut  tribe),  we  should  find 
it  diflBcnlt  to  dissent  from  the  concurrent  finding  of  the  Courts 
below.  We  must,  thei'cfore,  hold  that  sisters  do  succeed  a  son- 
less  brother  under  circumstances  like  the  present,  and  we  uphold 
the  decree  in  favour  of  Mussammat  Mahtabo  and  of  Mussammat 
Gnlab  Devi's  representative. 

Appeal  rejected  with  costs. 

Appeal  dismissed. 

No.  29- 

Before  Sir  William  Clark,   lit.,  Ckief  Judge,  and  Mr, 
Justice  A nderso  n . 

r  NANAK— (Defendant;,— APPELLANT, 

Appellate  Side.  I  Vcrsiis 

'  NANDU— (Plaintiff),-RESPONDENT. 

Civil  Appeal  No.  1292  of  1900. 

Castom— Adoption — Adoption  of  sister's  son  in  presence   oj  a  cousin — 
Ohummnn  Jats  of  Sialkot  District. 

Found,  that  by  cnstom  among  Glmmman  -Tats  of  the  Sialkot  District, 
an  adoption  of  sister'a  son  is  iavalid  in  the  presence  of  a  cousin. 

Ralla  V.  Badha  ('),and  Nizam  Din  v.  Jagat  Singh  (^),  referred  to. 

Further  appeal  from /he  decree   of  Maul vi   Inam  Alt,   Divisional 
Judge,  Sialkot  Division,  dated  26Z/i  Novcmher  1900. 
Hursukh  Rai,  for  appellant. 
Gokal  Chand,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by — 

4!th  Janti,  1904  Anderson,  J. — This  was  a  case  of  adoption  of  a  sister's  son 

by  a  sonless  Ghumman  Jat  of  Sialkot  District.  The  Courts 
below  have  concurred  in  holding  that  defendant,  on  whom  the 
onus probandi  rested,  has  failed  to  discharge  it,  and  consequently, 

'  (»)  60  P.  B.,  18D3,  P.  B.        (")  35  P.  B.,  1808. 
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plaintiff,  who  was  the  cousin   german  of  the  alienor,  obtained 
a  decree. 

The  property  involved  is  of  considerable  value,  and  an 
appeal  lay  of  right,  the  case  was  admitted  to  a  hearing  on  th« 
question  of  custom. 

F^or  appellant  it  is  argued  that  there  are  special  circum- 
stances in  the  case  which  make  the  ruling  in  Ralla  v.  Budha  (^) 
inapplicable.  In  that  case  the  objectors  were  brother's  sons  of 
alienor  and  here  the  relationship  is  more  distant.  Bat  there 
arc  no  special  cirxjumstances  differentiating  the  present  case 
from  the  ordinary  one,  in  which  a  near  collateral  objects  to  an 
alienation  made  in  favour  of  a  non-agnate,  Ktzam  Din  v.  Jagat 
Singh  (")  claimed  by  appellant's  counsel  as  in  his  favour  merely 
lays  down  that,  whilst  adoption  of  a  daughter's  sou  maj'  be 
allowed  amongst  Ghuviman  Jats,  a  nephew  has  a  prior  claim  tu 
be  adopted. 

We  see  no  reason  to  go  against  the  concurrent  finding  of 
the  Courts  below  which  really  follows  the  principle  enunciated 
in  Nizam  Din  v.  Jagat  Singh  ('),  only  going  a  little  frr-ther  in 
laying  down  the  adoption  of  a  stranger  (as  a  sister's  son  is 
with  regard  to  i^ic  got  of  th^  collaterals)  cannot  be  adopted 
in  presence  of  a  coosiu.  The  entry  in  the  Riicaj-i-am,  too, 
supports  their  decision. 

The  appeal  is  dismissed  with  costs. 

A/jpeal  dismissed. 


No.  30. 

Befur$  Mr.  Justice  Anderson  and  Mr.  Justice  Robertson. 

RA.I)HA  RAM  AND  ANOTHER,— (Plaintiffs),— 
APPELLANTS, 

Versus 

HALA  RAM  AND  OTHERS,— (Defendants-),— 

RESPONDENTS. 

Civil  Appeal  No.  307  of  1 901. 

ilortyagc — Merger — Effect  of  payment  of  prior   mortgage  ly   subsequent 
neumhrancer  aa   against     intermediat«     charge— Presumption   that  perso7i 
jaying  off  a  mortgage  intends  to  keep  the  security  alivf-. 

Whoro     properly   id  eubject   to   a  sacceaeiou   of   uiurlgages  ana  th« 
owner   of  an   ulterior  intere;..t  paid  o£E  an   earlier   mortgage   and  wher» 

{»)  50  P.  b7i»93,  F.  B.         (•)  25  P.  R.  1898. 
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from  the  ciroumetances  of  the  case  it  was  clear  that  at  the  time  of  ad- 
vancing the  money  the  person  paying  o£E  the  prior  charge  intended  to 
enjoy  the  rights  of  the  prior  mortgage,  held,  that  he  was  entitled  to 
priority  in  regard  to  that  earlier  mortgage  as  against  all  the  intermediate 
charges  and  was  entitled  to  enjoy  all  the  rights  of  the  first  mortgagee  until 
payment  of  the  amount  paid  by  him  to  the  first  mortgagee. 

Qoknldas  Qopaldas   v.    Puran   Mnl  Premsukhdas   (*),   Jhahar   v.   Singh 
Ram  (*),  and  Ohanaya  v.  Pandit  Chajju  Bam  (^),  cited. 

Bagga,  Mai   v.  Moti  Bam  (*),  distinguished. 
Further   appeal   from    the    decree    of  Cap/ain  G.  C.  Beadon,  Divi- 
sional Judge,  Jidlundnr  Division,  da/ed  ISlh  March  1901. 

Lai  (Jhand  and  Roshan  Lai,  for  appellants. 

Muhammad  Shafi,  for  respondcuts. 

The  facts  of  the  case  are  fully  stated  in  the  judgmeui  ui 
tho  Court,  delivered  by 

29 < A  Jtiny,  1904.  Robertson,  J.— This   case  has   been   argued   at   very   great 

length  before  us,  especially  by  the  respondents'  Counsel,  but  as  a 
matter  of  fact  the  principles  to  be  applied  are  well  ascertained 
and  simple. 

The  facts  which  are  important  for  the  decision  of  this  appeal 
are  as  follows  : — 

On  9th  July  1886,  Aku  and  Jhandu,  the  original  owners  of 
the  land  now  in  dispute,  mortgaged  two-thirds  of  their  share, 
which  two-thirds  amounted  to  about  36  ghumaos,  to  Joti, 
Bhagwana  and  others  for  lis.  1,350.  Joti  and  Bhagwana,  &c.,  had 
to  redeem  an  earlier  mortgage  in  favour  of  one  Salig  Ram,  which 
they  did. 

Joti  and  Bhagwana,  &c.,  had  thus  a  mortgage  charge  on  the 
36  ghumaos  of  land,  being  two-thirds  of  the  land  of  Aku  and 
Jhandu,  for  Rs.  1,350,  in  virtue  of  which  they  were  entitled  to, 
and  did  hold,  possession. 

On  7th  January  1889  Aku  alone  mortgaged  one-thiid  of  his 
own  share,  being  9  ghumaos,  to  Achhru  and  Karam  Chand. 

On  9th  March  1889  Aku  executed  a  deed  of  mortgage,  in 
mortgaging  two-thirds  of  his  own  share— thus  making  up  a 
mortgage  of  his  entire,  share  to  Achhru  and  Karam  Chaud  for 
Rs.  1,000. 

'J'hus  the  whole  of  Aku's  share  was  mortgaged  to  Achhru  and 
Karam  Chand  by  two  deeds,   one  for     one-third  or  9  ghumaos 


(•)  /.  L.  R.,  X  Calc,  1033»  P.  C.  (»)  38  P.  R.,  1894. 
(»)  67  P.  i?.,  1899.  (*)  32  P.  B.,  1903. 
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and  the  other  for  two-thirds  or  18  ghumaos.  Out  of  the  mortgage 
money  Rs.  145  were  to  be  paid  off  to  Salig  Ram,  and  Rs.  530  to 
•^oti  and  other  previons  mortgagees  on  acconnt  of  Alcn's  half 
share  of  those  moi  tgasrcs. 

On  29th  May  1889  Jhandu  mortgaged  his  entire  half  share, 
remounting  to  27  ^^wrnflo;;,  by  one  deed  to  Achhru  and  Karam 
('hand,  Rs.l4o  to  be  paid  to  Sab'g  and  Rs.  530  to  Joti, previons 
mortgagees.  Joti,  &e,,  had  in  virtue  of  their  mortgage  paid  off 
Salig  and  were  in  possession.  Achhru  and  Karam  Chand  never 
paid  off  Joti,  Bhagwana,  &c. 

On  12th  August  1S89  Achhru  and  Karam  Chand  executed  a 
sub-mortgage  in  favour  of  Rala  Ram  of  two-thirds  of  the  land 
mortgaged  to  them,  which  wonld  be  36  ghumaos  odd,  noting  that 
18  ghumaos  of  this  were  in  mortgage  to  Joti  and  Bhagwana  for 
Rs.  1,350.  Rala  Ram,  defendant  1,  sued  on  this  deed  and  got  a 
decree.  This  mortgage  was  not  with  possession,  but  in  execution 
of  his  decree  he  bought  the  rights  of  Achhru  and  Karam  Chand 
w  far  as  they  related  to  the  36  ghumaos  odd  mortgaged  to  him 
ind  he  took  out  execution  and  obtained  possession. 

Meanwhile,  on  15th  September  1891,  Akn  executed  a  deed 
nf  mortgage  of  his  entire  share  to  plaintiffs,  Radha  Ram  and 
Ram  Rakha,  for  Rs.  2,000,  providing  for  the  payment  to  previous 
mortgagees,  Joti  and  Bhagwai.a,  Rs.  675,  and  to  Achhru  and 
Karam  Chand  Re.  1,136. 

This  deed  was  modified  by  another  of  24th  Augn&t  1892, 
which  expressly  forbade  plaintiffs  to  pay  anything  to  Achhiu 
and  Karam  Chand  on  Aku's  account,  but  authorized  the  redemp- 
tion of  Bhagwana's  mortgages 

The  plaintiff  redeemed  the  mortgage  of  Joti  and  Bhagwana 
on  9th  June  1892,  redeeming  one-half  in  virtue  of  his  deed  fiom 
Aku  and  the  rest  in  virtue  of  his  right  as  mortgagor  of  a  part 
to  redeem  the  whole.  His  right  to  do  this  is  not  contested.  He 
^'ot  a  registered  receipt  from  Joti,  Bhagwana,  Ac,  and  prima 
jirit  stood  in  their  shoes.  He  also  obtained  mutation  of 
names,  and  was  apparently  put  in  pos8i>>ion,  a  point  which  the 
lower  Appellate  Court  appears  to  n.=;  to  have  wrongly  decided. 
The  registered  receipt  says  that  j  u.--o?sion  was  given,  and 
possession  appears  clearly  to  have  pas^td  to  plaintiffs 

In  the  execution  of  his  decree  against  Achhru  and  Karam 
Chand,  Rala  Ram  obtained  poFsession  of  36  gJtutiacs  cdd. 
Plaintiff  objected  to  this,  but  his  objection  wa.c  rr  \f  r  investigated 
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and  waa  waived  off  without  decision  with  the  remark  that 
as  his  mortgage  was  subsequent  his  rights  were  not  affected. 
There  was  clearly  no  adjudication  of  liis  rights,  and  we  may 
at  once  decide  that  under  these  circumstances  the  plaintiff  was 
not  Iwund  to  sue  within  one  year  of  the  date  of  that  order.  W« 
hold  that  the  claim  was  not  barred  by  time.  Moreover,  there  ii 
a  decree  in  force  against  which  respondents  have  not  appealed. 
The  rights  of  Achhru  and  Karam  Chand  were  purchased  by 
Uala  Ram  on  12th  March  1898  after  plaintiff  had  been  in 
possession  for  some  years. 

Plaintiff  seeks  to  recover  possession  on  a  perfcxjtly  simpla 
ground.  He  has,  in  pursuance  of  the  contract  with  the 
moi'tgagor,  redeemed  the  mortgage  of  Joti  and  Bhagwana  which 
formed  a  first  charge  upon  the  land.  No  question  of  tacking 
arises,  nor  can  there  be  any  equities  in  favour  of  the  defendant, 
Bala  Ram.  The  plaintiffs  redeemed  the  mortgage  of  Joti  and 
Bhagwana  who  were  in  possession  of  36  ghumaos  by  virtue  of  a 
mortgage  prior  to  all  others  under  discussion,  and  that  they 
redeemed  for  their  own  benefit  and  no  one  else's  is  clearly  shown 
by  their  taking  possession  and  having  the  land  mutated  in  their 
favour.  It  is  laid  down  clearly  in  Ookaldas  Gopaldas  v.  Puran 
Mai  Premsnkhdas  (*),  that  where  a  subsequent  mortgagee 
redeems  a  prior  one  he  can  keep  alive  such  prior  mortgage  for  his 
own  benefit.  He  cannot  tack  it  to  his  subsequent  one,  so  that 
no  intermediate  mortgagee  is  (in)  any  way  injured,  and  no  equities 
arise  in  such  intermediate  mortgagee's  favour,  a  principle  fully 
recognized  in  Section  80  of  the  Transfer  of  Property  Act.  It  is 
quite  clear  from  the  facts  of  this  case  that  the  plaintiffs  redeemed 
the  mortgage  to  Joti  and  Bhagwana  for  their  own  benefit  and 
no  one  else's,  and  that  the  land  now  claimed  is  the  land  mort. 
gaged  to  Joti  and  Bhagwana.  Achhru  and  Karam  Chand  were 
not  entitled  to  possession  unless  they  paid  off  Joti,  &c,,  they 
stand  exactly  in  the  same  position  now,  save  that  they  or  their 
successor  in  title  has  to  pay  the  amount  of  the  prior  mortgage 
to  plaintiffs  instead  of  to  Joti  and  Bhagwana,  &c.  They  are  in 
no  whit  worse  position  than  before,  and  they  are  not  asked  to 
pay  one  penny  more,  only  they  have  to  pay  A  and  B  instead  of 
C  and  D.  The  facts  in  liagga  Mai  v.  MoH  JRam  and  another  {^), 
a  case  decided  by  a  single  Judge,  are  not  on  all  fours  with  this 
case,  those  in  Jhabar  v.  Si'vgh   Bam   (»),  decided  by  the   same 

(»)  /.  L.  B.,  X  Calc,  10  5,  P.  C.         (»     32  P.  i?.,  1903. 
(»)  67  P.  B.,  1890. 
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Judge  following  GokulJas  Qoi alias  v.  Furan  Mai  Premsukh- 
das  (^),  which  is  a  Privj  Council  Jndgment,  are  more  so.  The 
decision  in  Ghanaya  v.  Pandit  Chajju  Ram  (')  is  also  mnch  in 
point  and  takes  the  \iew  taken  by  us  above. 

Many  other  points  were  raised  and  discussed  by  the  learned 
Counsel  for  the  respondents,  but  they  are  really  beside  the  issue. 
There  can  be  no  doubt  •whatever  that  36  ghnmaos  odd  were 
mortgaged  to  Joti  and  Bhagwana  by  Aku  and  Jhandu,  and  that 
they  were  entitled  to  possession.  Plaintiffs  redeemed  the  mort- 
gage for  their  own  beneBt,  and  are  entitled  to  Joti  and  Bhagwana, 
Ic'.'s  rights  in  that  land,  which  include  possession.  They  obtain- 
'  d  possession,  and  were  ousted  by  Achhru  and  Karam  Chand's 
successor  in  title  and  they  are  entitled  to  regain  possession  and 
to  retain  it  until  paid  off  the  amount  of  the  prior  mortgage  to 
Joti,  (fee.,  which  is  all  they  claim.  The  mere  fact  that  in  their 
leed  of  1891  the  mortgagors  gave  them  the  right  to  redeem  the 
mortgage  to  Achhru  and  Karam  Chand,  a  ri^ht  cancelled  by  the 
deed  of  1892,  raises  no  equity  in  Achhru  and  Karam  Chand's 
favour,  under  which  they  can  insist  on  the  redemption  of  their 
own  mortgage  at  the  same  time.  They  have  suffered  no  injury 
of  any  kind  by  the  redemption  by  plaintiff  of  Joti,  ire's  mort- 
gage and  no  equities  ari.s:e  in  their  favour. 

We  accordingly  accept  the  appeal  and,  reversing  the  decision 
of  the  lower  Appellate  Court,  decree  the  plaintiff's  right  to  posses- 
sion as  mortgagee  for  Rs.  1,350  unless  the  defendants  pay  off  the 
Rs.  1,350  within  one  month.  We  insert  this  condition  as  it  was 
inserted  in  the  decree  of  the  fii'st  Court  and  not  appealed  against. 
Cost*  a^inst  respondents  throughout.  Appeal  allowed. 

No.  31. 
Before  Mr.  Justice  Reid  and  Mr,  Justice  Rohertsoti. 

FITZGERALD  AND  OTHERS,— (Defendants).— 
APPELLANTS, 

Versm 

MUSA,- (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  211  of  1902. 

Cottiract  Act,  1872,  Sections  69,  70 — Re-imbursement  of  jperBon  payir.tj 
money  due  by  another — Suit  for  vioney  p^iid — Starting  foint  of  limitation  — 
Limitiition  Act,  1877,  tecond  Schedule,  Article  CI. 

The  plaiutiff  alleged  that  in  1890  he  was  in  the  scrrjco  of  the  riefetidant 
nnd  gave  a  promissory  note  to   K  to  secnre  the  repayment  of  moneyt 

(')  I.  L.  R.,  X  Calc,  1035,  P.  C.         (•)  88  P.  R.,  1894. 
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advanced  to  the  defendant.  In  1893  K  sued  the  plaintiff  and  obtained  a 
decree,  in  satisfaction  of  which  the  plaintiff  executed  a  mortgage  of  hia 
property  in  favour  of  the  lender  on  the  lOth  Novpmber  1896.  In  1899, 
within  three  years  of  the  date  of  the  mortgage,  the  present  suit  was 
instituted  to  recover  the  money  expressed  in  tho  mortgage  deed.  The  suit 
was  defended  on  the  ground  that  it  was  barred  by  limitation. 

Held,  the  the  i?nit  was  not  barred  by  limitation,  and  was  governed   by 
Article  61  of  the  second  Schedule  to  the  Limitation  Act,  1877,  the  plaintiffs' 
^  cause  of  action  having  arisen  on  the  10th  November  1800  when  the  alleged 

transfer  for  the  benefit  of  the  defendant  was  effected. 

An  undoriaking  to  pay  is  not  actual  payment  and  the  cause  of  action 
for  suits  contemplated  by  Sections  69  and  70  of  the  Contract  Act  does 
not  arise  until  the  money  or  its  equivalent  is  actually  paid. 

Maxirell  v.  Jameson  ('),  Taylor  v.  Higgins  (*),  Poiver  v.  Butcher  ('■'), 
and  Torah  Ali  Khan  v.  Nilruftun  Lai  (*),  cited  and  followed.  Sunkur 
Pe'shad  v.  Ooury  Pershad  ('),  Aghore  Nath  MnJchopadhya  v,  Orish  Chnnder 
Mulchopadhya  (")  and  Ram  Kristo  Roy  v.  Muddun  Qopal  Roy  ('),  dis- 
tinguished. 

Furtliet  appeal  frora  the  decree  of  J.  6,  M.  Eennie,  Esquire, 
Divinonal  Judge ,  Uoshiarpur  Diriaion,  dated  \Qth  December  1901. 

Grey,  for  appellants. 

Sakh  Dial,  for  respondent. 

The  jadgment  of  the  Court  was  delivered  by 
I2th  Ftby.  1904:.  Reid,    J.— Very   little,  if  any,  additional   light  has   been 

thrown  on  this  case  by  the  return  to  onr  remand  order  of  the 
29th  November  1902.  At  the  hearing  judgment  was  reserved  on 
the  question  whether  the  suit  was  barred  by  limitation  under 
Article  61  of  the  Limitation  Act.  The  cape  for  the  plaintiff,  re- 
spondent, is  that  Captain  Fitzgerald,  as  owner  and  manager  of  tea 
gardens,  borrowed  money  from  Kahan,  Prohat,  through  the 
plaintiff  who  was  employed  by  him  on  the  gardens  and  was  surety 
for  the  repayment  of  the  money  borrowed.  The  first  payment  or 
expenditure  by  the  plaintiff  alleged  was  on  or  after  the  30th 
November  1896,  by  delivery  of  possesion  of  land  to  the  creditor 
in  execution  of  a  decree  on  a  promissory  note  executed  by  the 
plaintiff  in  favour  of  the  creditor  on  account  of  sums  advanced 
by  the  latter  to  Fitzgerald  on  the  security  of  the  plaintiff. 

We  are  not  satisfied,  and  it  is  not  the  plaintiff's   case,   that 
before  the  10th  November  1896,  the  plaintiff  ever   expended   on 
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Fitzgerald's  behalf  any  money  of  his  own  or  raised  by  him 
pereonally.  Whatever  money  he  spent  on  the  gftixieDS  was 
uioney  belonging  to,  or  mised  by,  Fitzgerald,  aud  his  claim  is 
solely  under  Sections  69  and  70  of  the  Conti-act  Act,  i*elied  on  by 
his  pleader. 

Exhibit^,  W.  II  from  Peachey  to  Fitzgerald,  dated  Febniary 
Jnd,  1890,  does  not  take  the  case  fuilher  than  this,  whatever  may 
t)c  its  valoe  as  evidence  for  the  plaintiff,  who  is  described  in  it 
merely  as  a  go-between.  SicnJiur  Pershad  v.  Goury  Pershad  (0, 
Aghore  Nath  Mnkhrpodhya  v.  Grish  Chundur  Mulhopadhya  (*-), 
and  Bam  Kni-to  Boy  v.  Muddun  Gopal  Boy  ('),  cited  by  Counsel 
for  the  apixjllants,  deal  with  cases  in  which  the  plaiiitiff  actually 
expended  for  the  defendant  money  raised  by  him  In  the  case 
fxjfore  us,  as  above  stated,  mi  ney  was  not  raised  or  paid  out  of 
bis  own  funds  by  the  plaintiff  until  the  lOtb  November  1896. 

Moxwell  V.  Jomesoii  (*),  Taylor  v.  Biggins  («),  Poicer  v. 
i>Wc;*e/(«),  (Parke,  J.,  atpage  346),  and  Torab  AU  Ehan  v. 
Nilruttun  XaZ  (^),  lay  down  the  rule  that  an  undei taking  to  pay 
s  not  actual  payment  and  does  not  afFord  a  cause  of  action  for  the 
^uits  contemplated  by  Sections  69  and  70  of  the  Contract  Act 
and  governed  by  Article  61  of  the  Limitation  Act. 

W  hatever  cause  of  action  the  plainiiff  may  have  had  under 
the  provisions  of  the  Contract  Act,  relied  on  by  his  pleadei-,  arose 
m  or  after  the  lOtb  November  1896,  and  the  suit  instituted  on 
the  10th  November  1899  was  Avithin limitation. 

The  question  whether  the  tjansacticn  of  the  lOih  November 
1896  was  genuine  or  was  a  fabrication  for  the  purpose  of 
enabling  Kahan,  Prohaty  to  realise  money  in  i-espect  of  which  a 
uit  by  him  was  barred  by  limitation  will  be  decided  hereafter. 
^V'^ithout  decidin'j-  thai  question  we  hold  that  this  suit  is  %vithin 
limitation. 

(»)  7.  L.  R.,  r  Cole.,  321.  (*)  L,  R.,  2  B.  and  J.,  51. 
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No.  32. 

Befo)e  Sir  William  Clark,  Kt.,  Chief  Judge,  and 
Mr.  Justice  Reid. 

SANT  RAM,— (Plaintiff),— APPELLANT, 

jLrPELLiT«  Si»E.  ^  Versus 

GANGA  RAM  AND  OTHERS,— (Defendants), 

RESPONDENTS. 

Civil  Appeal  No.  724  of  1903. 

Mortgage— Mortgage  hij  Hindu  ividow—Attachmc7it  in  execution  of 
decree  obtained  on  the  mortgage— Claim  by  collateral  to  attached  property — 
Order  passed  against  claimant— Suit  by  claimant  to  establish  hia  title-' 
Limitation  Act,  1877,  Articles  11,  120,  125— Civil  Procedure  Code,  1882, 
Sections  278,  283. 

In  1888  '  B,'  a  Hinda  widow,  mortgaged  certain  property  to  tli« 
defendant.  In  1900  the  defendant  obtained  a  decree  on  the  mortgage, 
and  iu  execution  attached  the  property.  Plaintiff,  a  collateral,  intervened 
under  Section  278,  Civil  Procedure  Code.  The  Court  overruled  tbo 
obiectiou  on  the  ground  that  the  objector  had  no  present  right  to  posses, 
sion.  Plaintiff  instituted  a  suit,  within  one  year  of  the  date  of  the  order 
disallowing  his  objections,  for  a  declaration  that  the  attachment  of  the 
property  would  not  affect  his  rights  after  the  death  of  the  mortgagor. 
This  suit  was  dismissed  by  the  Divisional  Judge  as  barred  by  Article  125 
of  the  Limitation  Act. 

Beld,  that  the  plaintiff  was  entitled  to  object  under  Section  278  of  th« 
Civil  Procedure  Code  in  spite  of  12  years  having  expired  since  the  execu' 
tiou  of  the  mortgage,  and  his  suit  to  establish  his  right  to  the  property 
attached  was  within  limitation  under  Article  11  of  the  Indian  Limitation 
Act. 

A  collateral  may  well  bo  content  to  await  the  death  of  a  female 
mortgagor  before  suing  for  possession,  but  where  the  mortgagee  takes  stops 
to  oust  the  mortgagor  in  execution  of  a  decree  obtained  on  the  mortgage 
and  to  effect  the  sale  of  the  property  mortgaged,  the  collateral  has  a  cause 
of  action  distinct  from  that  afforded  by  the  mortgage. 

Devi  Ditta  v.  Pareman  (*),  referred  to 
Further    appeal    from    /he     decree   of  A.    Kensington,   Esquirt, 
Divisional  Judge,  Lahore  Division,  dated  2'Srd  March  1903. 

Mubariimacl  ShaB,  for  appellant. 

Gouldsbury  and  Bbagwan  Das,  for  i-espondents. 

The  judgmcut  of  the  Court  was  delivered  by 

Stk  f  bii  IQOl-  Reid,  J. — On  the  3rd   July  1888   Mussamruat   Budhwauti, 

widow   of  Shamuu  Mai,  m  n'tgaj,'cd  the  property  in  suit,  left  by 
her  husband  to  Ganga  Ram. 

(»)  71  P.  B.,  1898. 
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On  the  22nd  June  1900  Ganga  Ram  obtained  a  decree 
against  the  mortgagor  for  recovery  of  the  money  lent  by  enforce- 
ment of  the  lien,  and  subsequently  atfached  the  property. 

On  the  21st  Jaly  1900  the  appellant  objected  to  this  attach- 
ment and  his   objection  was   overruled  on  the  .Slst  August  1900 
"    the    STonnd     that    the   objector    had    no   present     right    to 
ssession. 

On  fhe  Ist  November  19(X)  ho  insHtutf d  this  .onif,  for  -i 
declararion  that  the  attachment  of  the  property  shnnld  n«»t 
ifFect  his  rights  after  the- death  of  the  mortgagor,  which  was 
dismissed  by  the  lower  Appellate  Oonit  as  barred  by  Article  125 
of  the  Limitation  Act. 

The  loarned  Judge  of  that  Court  held  that  the  attachment 
was  a  nee  ssary  consequence  of  the  mortgage  and  tli>it  the  suit 
must  be  treated  as  a  suit  for  a  declaration  that  the  original 
mortgage  would  not  affect  the  plaintiff's  lights. 

Counsel  for  the  appellant  contended  that  the  suit  was 
governed  by  Article  11  of  the  Act  and  cited  Devi  Ditta  v.  Pare- 
raan  ('),  which  dealt  with  a  suit  for  a  declaration  in  respect  of 
a  sale  of  property  which  had  been  mottgaged  to  the  vendee. more 
than  13  years  before  the  sale,  the  mortgage  money  forming  part 
of  the  sale  consideration.  It  was  held  that  it  was  open  to  the 
plaintiffs,  so  far  as  the  question  of  limitation  was  concerned,  and 
without  reference  to  other  questions,  to  a! tack  the  mortgage. 

Counsel  for  the  respondent  cited  authority  to  the  effect  that 
where  the  executing  Court  did  not  investigate  the  facfs  alleged 
by  the  objector  under  Section  278  of  the  Code  of  Civil  Procedure, 
Article  11  did  not  apply.  The  anthoiity  was  not  to  the  effect 
tl.at  1)  -lit  lay  under  Section  283  of  the  Code  in  cases  where 
the  executing  Court  had  acted  summarily  and  did  not  investi- 
L'ate  the  merits  at  all.  but  to  the  effect  that  in  such  cases  the  suit 
lowed  by  Section  283  was  not  haired  by  the  one  year  rale, 
there  being  no  legal  oider  as  a  starting  point  for  limitation,  and 
that  where  there  is  i  <>  order  under  Section  281  such  as  wonld  1x) 
final  unless  set  aside,  Aiticl''  11  dm  s  not  apply. 

In  the  case  before  ns,  howev(  r,  there  was  a  decision  on  the 
locm  «/a«f/i  ot  the  objector  and  the  latter  had  a  cause  of  action 
for  the  suit  instituted.  That  cause  of  action  was  the  i  eject  ion 
of  his  objection  to  the  action  taken  by  the  decree-holder.  A 
collateral  may  well  be  content  to   await  the  death  of  the  female 

71    /'.  li.,  IV''^ 
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rnoitgng:or  find  then  to  tue  for  possession,  but,  where  the  mort- 
gagee takes  steps  to  oust  tlie  nioitgagor  in  execution  of  a  decree 
obtained  on  tlie  mortgage  and  to  effect  the  sale  of  the  property 
mortgaged,  the  collateral  has  a  cause  of  action  distinct  from 
that  afforded  by  the  mortgage.  In  cur  opinion  the  appellant 
was  entitled  to  object  under  Section  278  of  the  Cede,  in  spite 
of  12  years  having  expired  since  tlic  execution  of  the  mortgage, 
and  his  suit  to  establish  his  right  to  the  property  attached  was 
within  limitation  under  Article  11  of  the  Act, 

In  this  view  of  the  facts  and  the  law  it  is  unnecessary  to  con- 
sider at  any  length  the  contention  of  counsel  for  the  appellant 
that  Article  125  of  the  Act  does  not  apply  to  alienations  of 
houses.  In  Civil  Appeal  2878  cf  1886,  however,  it  was  held  that 
land  in  the  Article  included  a  house  and  its  site.  If  this  Article 
dees  not  apply  to  alienations  of  houses,  Article  120  would  apply, 
and  this  would  not  benefit  the  appellant  if  limitation  ran  from 
the  date  of  the  mortgage. 

We  decree  the  appeal  and  remand  to  the  lower  Appellate 
Court  under  Section  562  of  the  Code  of  Civil  Procedure  the 
appeal  from  the  decree  of  the  Court  of  first  instance  for  disposal. 

Appeal  allowed. 

No.  33. 

Before  Mr.  Justice  Anderson. 
INDAR  SIKGH,- (Plaintiff)  -  PETITIONER, 
Rrvi^'Iox  Side.   ^  Versus 

NARINDAR  SINGH  AND  P.  D.  SINGHA,— (Defendanis),— 
RESPONDENTS. 

Civil  Revision  No.  2086  of  1902. 

iiir,or — Sule  of  minor's  jrofetty  hy  veit  friend— Validity  cf  sale — 
Necessity—  Sale  vof  lencficinl  to  minor's  interest— Befurid  of  jmr chase  money 
faid  to  minor  uith  hnoidedqe  of  minority— Liahiliiy  of  minor  in  equity- 
Contract  Art,  1872,  Sections  11,  65— Specific  Relief  Act,  1877,  Sections  38,41, 

Held,  that  a  sale  of  a  minor's  pr*  perty  by  a  bi oilier  ^vlio  was  neither 
a  guardian  legally  constituted  nor  a  natural  gnaidian  niuler  the  minor'H 
personal  law  is  void  ah  initio  and  cannot  be  upbeld  except  on  the  ground  of 
its  being  justified  by  the  necessities  of  the  minor  or  of  hia  ettate  or 
beneficial  to  his  interests 

When  a  person  deals  with  a  minor  with  full  kuowledgo  of  his  minority 
he  is  not  entitled  to  claim  from  him  equity  when  compelled  to  restore 
matters  to  the  status  quo.  It  is  not  just  to  compel  a  person  to  pay  any 
money  iu  respect  of  transaction  which  arrainst  him  is  void, 
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Mohori  B'bee  v.    Dkarmodas  Ghose   ('),  and    Thurstan  v.    Nottivyham 
Fermanent  Benefit  Buil'^ing  Society  (-),  cited. 

Petition  for  revision  of  the  order  of  Maulvi    Muhammad    Husaifi, 
Divisional  Judge,  Sialkot  Division,  dated  '^Uh  July  1902. 

Lai  Chand,  for  petitioner. 

Dnni  Chanel  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  folows:  — 

Anderson,  J.— This    was   a   sait   by   a   minor   to  avoid   a     11/^  Dec.  1903. 
compromise  effected  on  his  behalf  by  his  elder  brother,  by  which 
his  right  to  possession,  as  mort^gee,  of  a  piece   of   building   site 
in  a  suburb  of  Sialkot,  was  given  up  in  lieu  of  a  sum  of  money. 

The  Courts  below  have  taken  diametrically  opposite  views. 
The  first  Gonrt  h3ld  that  th3  plaiatiff' s  elder  brother  alienated 
without  necessity  and  without  due  authority,  a  ad  that  plaintiff 
could  avoid  the  contract  and  got  possession  of  half  of  the  site  by 
partition,  without  regard  to  defendant  No.  2's  building  and 
without  refunding  any  portion  of  the  money  received. 

The  lower  Appellate  Court  held  that  defendant  1  acted  in 
good  faith  and  for  the  bonefit  of  plaintiff  in  so  far  that  litigation 
would  bo  avoided,  but  did  not  record  a  finding  as  to  the  necess  ity 
for  the  alienation. 

Revision  is  applied  for  under  Section  70,  clause  (a)  on  the 
ground  that  the  lower  Appellate  Court  actsd  with  material 
irregularity  in  disposing  of  th  j  case  oa  the  basis  of  a  compromise,  ' 
to  which  plaintiff  was  a  party  neither  in  law  nor  in  fact,  his 
brother  mt  boin If  tho  guirdian  appointed  by  Court,  nor  his 
natural  guardian  by  Hindu  Law  in  presence  of  the  mother,  nor 
the  family  kirta,  boing  at  tho  tim3  only  a  student,  though  over 
18  years  of  age. 

Revision  is  opposed  on  the  authority  of  various  rulincs,  viz., 
Tlami  V.  Jowahir  an  I  another  ('),  Bant  Mai  v.  Amir-ud-din  (*), 
Ihinf'i  V.  II  in  Singh  (*),  and  Sifiar  Jang  v.  Shatkar  Sinjh  ("), 
but  1  con.sider  the  case  is  ona  in  whioh  revision  shonl  1  '1^ 
fillowed  in  tho  interests  of  justice. 

The  Divisional  Judge  did  not  properly  consider  tho  question 
as  to  the  due  representation   of   the   minor,   and,   if   not  duly 
represented,  there  was,  so  far  as  he  was  concerned,   no   contract  ' 
at  all  and  ho  has  consequcntly^nevcr  been  divested  of  the  property. 

(«)  ril  Calc,  W.  y.,  441 ,1.L.R,  XXX  Ctle.,  530,  !'  r 
(»)  L.R,iCh,  (IDO2;  1.         (•)  2tj  P,  H.   1890 
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Defendant  1  was  not  the  family  harta,  foi  both  Gopal  Singh  and 
Balihshi  Kum  Singh  had  to  be  called  in  to  try  and  settle  the 
dispute  between  the  sons  of  Sodhi  Fateh  Singh  and  their 
neighbour,  defendant  2.  The  first  Court  found  the  money  was 
not  needed  for  the  support  of  plaintiff,  as  the  family  was  in 
fairly  good  circumstances,  and  the  second  has  found  nothing  to 
the  contrary,  but  only  found  that  defendant  1  acted  in  good  faith. 

This  is  i-eally  begging  the  question,  as  it  is  immaterial  in  the 
case  of  an  unauthorized  act,  Avhether  it  be  done  in  good  or  bad 
faith.  If  unauthorized  and  ultra  vires,  it  is  null  and  void  ah 
initio.  Trevelyan  on  Minors  (page  164)  lays  down  the  law  in  the 
following  words  :  "  A  sale  by  a  person  who  docs  not,  in  any  way, 
"represent  the  minor  may  be  avoided  by  the  minor  on  that 
"  ground  only." 

Here  there  can  be  no  question  as  to  the  application  of  the 
rule  in  Eanooman  Pershad  Pandey^s  case  that  the  action  of 
defendant  1  was  not  that  of  a  prudent  manager  for  the  benefit 
of  the  estate.  To  hold  that  it  is  prudent  for  a  boy  of  18  to  give 
way  to  the  blustering  of  a  litigious  neighbour  is  tantamount  to 
saying  that  jvisticc  cannot  be  obtained  from  the  Courts.  Narin- 
der  Singh  was  not  at  all  in  the  position  of  a  karta,  see  also 
Trevelyan,  p.  165,  where  it  is  remarked  that  since  the  Privy 
Council  decision  in  Hanooman  Pershad  Pandey's  case,  there  has 
been  no  decision  in  which  the  sale  of  a  minor's  property  has 
been  upheld  except  on  the  ground  of  its  being  justified  by  the 
necessities  of  the  minor,  or  of  his  estate.  Avoidance  of  a  dis- 
pute cannot  be  seriously  regarded  as  a  benefit  to  a  minor's  e^tate. 
There  is  nothing  on  the  record  to  show  that  the  plaintifi's 
mother  formnlly  assentr-d  to  the  arrangement.  The  Divisionhl 
Judsre  thinks  it  was  mnde  with  her  knowledge  and  consent,  but, 
as  she  was  a  par-i'i  nashi'n  and  plaintiff  a  minor,  it  was  necessary 
that  there  should  be  no  possible  doubt  on  such  a  subject. 

On  the  wholo,  I  feel  no  doubt  that  the  first  Court  rightly 
apprehended  the  case  tuid  :hat  it.  was  perfectly  justified  in 
treating  defendant  2  as  one  who  had  knowingly  dealt  with  a 
minor  and  was  not  therefore  entitled  to  claim  from  him  equity 
whilst  compelled  to  restore  matters  to  the  status  quo,  defendant 
2  appears  to  have  been  warned  not  to  build,  but  decided  to  do 
so. 

The  money  received  by  Narinder  Singh  is  not  clearly  shown 
lo  liHvc  been  oxpcndcd  by  any  ono  but  himself .  and  following 
the  recent  ruling  of    the   Privy   Council   iu    \lohori   Bibee    and 


Ap»it  1904.  ]  CtVIL  JUDGMENTS— No.  34.  117 

another  v.  Dhannodo^  Qhore  ('),  ia  which  the  English  case  of 
Thurston  v.  Nottingham  Permanent  Benefit  Building  Society  (^), 
is  cited,  1  am  not  prepared  to  hold  that  plaintiff  is  boand  to 
refund  anything  to  defendant  2. 

I  allow  the  revision,  set  aside  the  decree  of  the  Divisional 
Coui-t  and  rcstoi-e  that  of  the  first  Conrt,  allowing  plaintiff  his 
costs  throughout  against  defendant  2. 

Application  alhvoed. 


APPELLiTE   8l9l. 


No.  34. 

Before  Mr.  Justice  Rohertsoii. 
GOHDHAN'  DAS,— (Plaintiff),— APPELLANT. 
Versus 

AHMAD  AND  OTHERS,— (Defendants),— RESPONDENTS.     '' 
Civil  Appeal  No.  680  of  1903. 

Pre-einpli(}H —Fraudulent  concealment  of  sale —Limitation  Act,  1877, 
Section  18 — Burden  of  proiinj  when  fraud  first  became  Tcnoion  to  the 
plaintiff. 

Where  an  original  transaction  is  tainted  by  frand  it  lies  on  tho  party 
against  whom  fraud  is  found  to  prove  that  the  want  of  knowledge  waa  not 
caused  by  fraud  or  that  the  plaintiff  had  a  clear  and  definite  knowledge 
of  the  fraud  for  more  than  the  period  of  limitation  allowed. 

Abdul  Rahim  Khan  v.  Muhammad  Yar  and  others  {'),  cited. 

Further  appetl  from  the  decree  of  A.  E.  Martiiwau,  Esquire,  Divi- 
sionl  Judge,  Mooltan  Division,  dtted  23rd  December  1902. 
Golak  Nath,  for  appellant. 
The  judgment  of  the  learned  Judge  was  as  follows  : 

Robertson,  J.— Both  the  Courts  are  agreed  that  the  trausac-  20th  Feb.  1903. 
tion  was  one  of  sale,  not  of  exchange,  and  this  is  cleai'ly  correct. 
It  is  also  clear  that  the  I'eal  nature  of  the  alienation  was 
fraudulently  concealed.  It  only  l^came  known  to  plaintiff  in 
Juno  1901,  all  the  previous  attempts  on  mutation  were  rejected, 
a  fact  to  which  sufficient  weight  has  not  been  attached.  The 
lower  Appellate  Court  has  quite  misappi-chcudcd  the  law  on  the 
subject  as  quoted  in  Abdul  Rahim  Khan  v.  Muluimmad  Tar  and 
others  ('),  their  Lordships  of  tho  Privy  Council  have  not,  as 
lower  Appellate  Court  supposes,  ruled  that  the  plaintiff  must 
prove  that  it  was  the  fraud  that  deceived  him.  Tho  opposite  is 
the  case.     When   the  original  transaction  is  tainted  by  frand,  it 

(')  riJ  C./^^  W.  S.,  U!  ;  /.  T..  /?.,  XXX  Cah.,  539,  P.  C. 
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lies  on  the  fraudulent  pftrty  to  prove  that  tlie  want  of  knowledge 
was  not  caused  by  fraud.     Their  Lordsliips  lemai  k  : 

"  Their  Lordships  consider  that  wIumi    a  man  has  committed 

■  "  a   fraud  and    ha-i  got    prjpj;  ty  thereby  it    is  for    hira  to    show 

/  "that  the  person  injured  by  the  fraud    and  suing  to  recover   the 

"property    had  had    clear  and  definite  knowledge   of  thosu  facts 

"  which   constitute  the   fraud  at   a  time    which  is  too   remote  to 

"allow  him  to  constitute  the  suit." 

This  he  has  cleaily  failed  to  do  in  this  case.  I  consider  that 
the  claim  was  clearly  not  barred  by  limitation  and  accordingly 
I  set  aside  the  judgment  of  the  lower  Courts  on  this  point  and 
return  the  case  for  decision  on  its  merits.  Costs  to  be  costs  in 
the  cause. 

A2)peal  alluived. 

No.  35. 

Before  Mr.  Justice  Anderson  and  Mr.  Justice   Bohertsott. 

PIR  MUHAMMAD  AND  OTHERS,- (Plaintiffs),— 
APPELLANTS, 

Versus 

FAUJA  AND  OTHERS,— (Dkfendants),— RESPONDENTS. 

Civil  Appeal  No.  .550  of  1900. 

Limitation— Siiitiy  reversioner  for  declaration. — Defendunla'  title  based 
on  an  alleged  adoption— Invalidity  of  adoption, — Limitation  Act  1877 
Schedule  II,  Article  120. 

Held,  that  a  suit  by  a  reversioner  for  a  declaratory  decree  -where  the 
defendants'  title  Avas  based  on  an  adoption  the  factum  of  Avhich  was  estjib- 
lished  is  governed  by  Article  120  of  the  second  Schedule  to  the  Limita- 
tion  Act,  and  such  a  suit  cannot  be  excluded  from  the  operation  of  that 
Article  merely  by  reason  of  the  validity  of  the  adoptioning-  called  in  be 
question, 

Malkarjun  v.  Narhari  (>),  Shriniccis  Murar  v,  Ilanmant  Chavio 
Deshapande  (*),  Qanesha  Singh  v.  Nathu  and  others  (3),  Bhupa  and  another 
v.Nagahia  and  others  (*),  and  Dehru  and  ethers  v.  Sidhu  and  others  (^), 
referred  to. 

Further  appeal  from  the  decree  of  Captiia  G   C.  Beadon,  DivisinniJ 
Judge,  Jullundur  Division^  dated  15t/i  February  1900. 
Sohan  Lai,  for  appellants. 
Muhammad  Shaft,  for  respondents. 


(0  r.  L.  R.,  XKV  Bom.,  .337,  P.  C.  (')  20  P.  R  ,  1902 
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The  jnrlprment  of  the  Court  was  delivered  by 

RoiiEUTso.v,  J.— The  facts  of  this  case  are  fully  given  in  the    i2th  Feby.  19C4. 
judgments  of  the  lower  Courts. 

The  main  question  for  decision  is  whether  one  Fauja,  defend- 
ant, did  in  fact  adopt  Jowahir  his  sister's  son.     Jowahir  is  dead 
but  his    sons  Fatta  and  Khalra  are  alive  and  are  defendants    in 
this   case.      Both    the    lower    Courts   have   held    the  factum    of 
adoption  proved  and  it  is  clearly  shown  that  Fauja  took  Jowahir 
into  his   house   as   a    boy,    brought    him  up,    married  him,  and 
treated  him  as  his  son.      ^^ore  than  that   Fanja  in  1887  executed 
a   deed   which    the   lower   Courts   have  described  as  a  will,  but 
which  appears  to  be  more  correctly    described   as  a    declaration 
of   adoption,    which   it   is  called  in  the  deed  itself.     It  is  an  un- 
equivocal declaration  that  Fauja  adopted  Jowahir.  Fauja  is  not  a 
dead  person  of  whose  intentions  we  have  to  judge  from  inference, 
he   is  alive   and   asserts   that  he  adopted  Jowahir  openly  many 
years  ago  and  we  can  see  no  reason  to  justify  us  in  differing  from 
tho  concuri'ent  findings  of  fact  by  the  lower   Courts   that   Fauja 
did  adopt  Jowahir  many  more  than   six  years  before  suit.     It  is 
not   alleged   by   the    plaintiffs   that  the  custom  of  adoption  does 
not   obtain   among  their  tribe  or  in  this  family,  but  it  is  alleged 
that  the  adoption   of  a  sister's  son  is  invalid.     Such  adoption 
may  not  be  viewed  with  favour  in  the   part  of  the   Punjab  to 
which  the  parties  belong  but  they  are  clearly   not   unknown  and 
the  parties  in  the  case  are    Muhammadan   Jats.     The  adoption, 
duly  set  up  cannot  be  treated  simply  as  a  nullity,  and  as  ihefactnm 
of  it  is  established,  following  the  rulings  of  their  Lordships  of  the 
Privy  Council,  of  tho  Bombay  High  Court  and  of  our  own   Court 
in  Malkarjiin  v.  Narhdri  (^),  Shrinivas  Murary.  Banmant  Chavdo 
Deshapdnde    {'),  Ganesha    Singh   v.  Nathuand  otJiers  {^),  Bht^a 
in  I  another  V.  Nagahia  and  atiother  (*),  aud    Dheru  ard  others   v. 
St-ihn  and  others  ('),   this    claim  which  is  not  for  possession  but 
merely  for  a  declaration,  is  clearly  time-barred. 

If  tho  adoption  cannot  be  set  aside,  the  gift  of  23rd  Decem- 
ber 1898  to  the  sons  of  the  adopted  son  is  clearly  valid;  it  was, 
therefore,  necessary  fo  (id  rid  of  the  adoption  before  the  gift 
could  be  set  aside,  and  a  suit  for  a  declaration  that  the  adoption 
is  void  or  did  not  take  place  is  now  time-barred. 

(>>  /.  L   B.,  XXV  fk>m.,  337,  P.  C  (>)  20  P.  R.,  1902. 

•  »)/■    r  _  r  -  1  m.,  260,  F.  B.  (♦)  ^^  ^.  P  .  1^0» 

»)  56  P.  R.,  1903,  F.  B. 
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Whether  a  suit   for  possession  will  lie  at  any  future  time  in 
the  face  of  the  rulings  above  quoted  is  a  question  upon  which  we 

offer   no   opinion.     The   suit  for   a   declaratory  decree  is  clearly 
time-barred — the  appeal  fails,  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  36. 
Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and 
Mr.  Justice   Reid. 
r    DAL  SINGH  AND  OTHEKS,- (Plaintiffs)— APPELLANTS, 

AppFr.r.ATK  SiDR.j  Versus 

-  PUKAN  SINGH  AND  OTHRRS,— (Defend ants),— 

RESPONDENTS. 

Civil  Appeal  No.  719  of  1901. 

Custom— Alienation— Oift  of  ance&tral  property  hy  sonless  proprietor  to 
one  collateral  to  the  exclusion  of  other  collaterals-' Sahota  Juts  of  tahsil 
Itoihiarpur, 

Found,  that  by  cuetom  among  Sahota  Jats  of  tahsil  Iloshiarpur  a  son- 
less  proprietor  is  competont  to  gift  his  ancestral  land  to  one  of  his  colla- 
torala  who  had  rendered  him  service  to  the  exclusion  of  his  other  agnatic 
heirs  in  the  same  degree. 

Ishar  V.  Ganda  Singh  (^),  referred  to. 
Furthir  appeal  from  the  decree  of  J.  Q.  M.  Benni'e,  Esquire,    Divi- 
sional Judge,  Hoshiarpur  Division,  dated  lOth  May  1901. 
Gokal  Ohand,  for  appellants.  ■ 
Qobind  Ram,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

17//i  Fehy.  1904.  Clark,    C.    J. — The    parties    are    Sahota    Jats    of    tahsil 

Hoshiarpur,  and  the  question  is  whether  by  their  custom  a 
pi'oprietor  can  gift  his  ancestral  estate  to  one  collateral  to  the 
exclasion  of  other  collaterals  in  the  same  degree. 

The  donee  has  for  a  short  time  done  services  to  the  donor, 
who  is  a  very  old  man,  in  need  of  service,  and  h.Ts  iindortaken 
his  service  in  the  future. 

The   first  Court  has  given  five  instances  where  gifts  of  this 

kind  have  prevailed  and /i/mr  x.  Cauda    Singh   ('),   points   out 

the  difference  in  cases  where  the  alienation  is  to  a  stranger  from 

cases  where  the  alienation  is  to  a  collateral.     We  agree  with  the 

lower  Courts  that  this  gift  is  according  to  custom  and  wo  dismiss 

the  appeal  with  costs. 

Appeal  dismissed. 

"  (M  41  />.  R.,  lOOO, 
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No.  37. 

Before  Mr.  Justice  Robertson. 

NAND  LAL,~ (Plaintiff),— PETITION  EK, 

Versus 

DIT  RAJ  AND  OTHERS,- (Defendant^),— RESPONDENTS. 

Civil  Revision  No.  319  of  190:j. 

C'»i;>7  Procedmre  Code,  18S2,  Section  98  — Dismissal  oj  suit  for  default  in 
appearance— Parties  to  he  informed  of  the  place  ofhearinj  as  well  as  the  date. 

Held,  that  Courts  of  Justice  when  on  tour  BhonlJ  not  dismiss  any  suit 
for  default  in  appearance  unless  they  are  satisfied  that  due  notice  of  the 
exact  date  and  place  of  hearing  was  given  to  the  parties.  It  is  essential 
for  every  Judicial  Officer  to  acquaint  the  parties  eitl.er  by  an  order  in 
Court  given  in  his  presence  or  by  notice  containing  the  date  and  place  of 
hearing.  To  post  a  general  notice  and  programme  of  thetonr  at  head 
quarters  is  not  a  sufficient  notice  within  the  requirements  of  the  Civil  Pro- 
cedure Code. 

Bahala  v,  MamraJ  ami  others  (')  stndAmbyi  ".  Umra  and  Ha<5un  {-), 
cited. 

Petition  for  revision  of  the  ordtr  of  0.  Farquhar  LumsJtu,  Esquire, 
Mumif,  firtt  close,  Lahore,  dated  lOth  January  1903. 

Herbert,  for  petitioner. 

Girdhari  Lai,  for  i-espondents. 

This  was  a  suit  for  possession  of  land  by  pre-emption.  Ou 
the  date  fixed  for  hearing  the  Court  went  on  tour  and  in  the 
absence  of  parties  disposed  of  the  suit  as  follows  : — 

"  Parties  again  absent.  The  Court's  whereabouts  is  well 
"  known,  as  there  is  a  notice  posted  up  at  Kacheri, 
"  and  other  people  have  been  able  to  find  their  way 
"  all  right.  The  Court  is  within  easy  distance  of 
"  Lahore  and  a  day's  grace  has  been  given.  I  dis- 
"  miss  suit  under  Section  98,  Civil  Pi-ocedure  Code." 

The  plaintifi's  application  for  re-admission  having  been  re- 
fused, he  applied  to  the  Chief  Court  on  the  revision  side.  The 
jmlgment  of  the  Court  reversing  the  order  of  the  first  Court  and 
restoring  the  case  to  the  register  was  delivered  by 

RoiiEETSON,  J. — ilr.    Fai-quhar   Lumsden   appears    to   have      g/L  v^,,  jong 
overlooked  the  provisions  of  Judicial  Circular  XIII,  paragraph  2, 
and  the  ruling  of  this  Court  in  Ambya  v.  Umra  atui   Hassan  (*). 

(')  7  P.R.,  1892,  Bev.  (')  45  P.  B.,  1875. 
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The  same  principle,  it  may  be  uoted,  was  laid  down  by  the 
l^inaucial  Comniissioner  in  Bahala  v.  Maviraj  and  others  (^)  and 
(Revenue  Circular  No.  17,  paragraph  23). 

No  notice  of  the  time  and  place  of  hearing  was  given  and 
the  Court  had  become  migratory.  Clearly,  following  Ambya  v. 
U mra  and  Hassan  (=*),  the  first  order  of  Mr.  Lumsden  of  17th 
December  1902,  dismissing  the  suit,  must  be  set  aside  as  without 
jurisdiction. 

Order  set  aside  accordingly.  Costs  to  be  costs  in  the  suit. 
Case  returned  for  disposal  according  to  law  after  due  and  suffi- 
cient notice  given. 

Apilication  allowed. 


No.  38- 

Bifore  Mr.  Justice  Addemon  and  Air.  Justice  Hoherlaon. 
KAMNATH,- (Defendant),— APPELLANT, 

Revision  Side.  )  ^«''«"« 

(  KERORI  MAL,— (Plaintiff),— RESPONDENT. 

Civil  Reference  No.  14  of  1903. 
Punjab  Alienation  of  Land  Act,  1900,  Section  9— Mortgage— Conditional 
mlc—E3cct   of  Punjab  Alienation  of  Land  Act  on  suits  for  possession  after 
foreclosure  if  mortgage. 

Held,  that  Section  9  of  the  Punjab  Alienation  of  Laud  Act  does  not 
apply  to  a  suit  for  possession  after  foreclosure  of  a  mortgage  by  conditional 
sale  where  the  year  of  grace  allowed  for  redemption  under  llegulation 
XVII  of  1806  has  expired  before  that  Act  came  into  force. 

Atdr  Singh  V.  llalla  Bam  (»),  Batiil  Begum  v.  Mansur  Alt  Khan  aud 
others  {*),  Forbes  v.  Ameeruoniisa  Begum  {'-),  Jeorakhun  Singh  v.  Hookum 
Singh  («),  Jagan  Nath  y.  Fazla  ('),  and  Maya  Mul  v.  Jaimal  and  others  (»). 
referred  to. 

Case  referred  by  S.  Olijj'ord,  Esquire,  Bivisionnl  Judge,  Delhi  Divi- 
sion, on  5th  November  1903. 

Golak  Nath,  for  respondent. 

The  question    for   deteiminaticn    uikI    tiic    dic■i!^ion    iLcitun 
sulhciently  appear  fiom  the  judgment  of    iLc    Couit   which    was 
delivered  by 

26th  Jiwy.  1904.  Anderson,  J.  -This  is  a  reference  by  the  Divisional  Judge  of 

Delhi,  the  question  referred  being  whether  Section  9  of  Act  Xlll 


(•)   7  P,  U.,  1892,  Rev.  (»)  ]0  Moo.,  I.  A.,  340. 

(■■')  'io  P.  IL,  iblo.  («)  3  Agra  II.  C.  R.,  358, 

{^)  103  P.  R.,  1901,  l\  U.  (')  20  P.  R.,  1902. 

(*)  V  Val.  W.  N.,  888,  P.  C.  («)  47  P.  It.,  1902. 
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of  1900  applies  to  saits  for  possession  by  foreclosure  when  the 
year  of  grace  allowed  for  redemption  under  Regulation  XVlf  of 
1806  has  expired  before  Act  XllI  of  1900  came  into  force. 

From  the  statement  of  facts  it  appears  that  the  mortgage 
took  place  on  2nd  February  1897,  the  deed  providing  that  if 
redemption  did  not  take  place  within  two  years  the  mortgage 
would  bo  converted  into  a  sale.  Notice  of  foreclosure  was  issued 
at  the  expiry  of  two  years,  vi:.,  on  1 6th  or  1 7th  May  1900,  and 
the  year  of  grace  expired  just  before  the  Act  of  1900  came  into 
force  on  8th  Jane  1901.     The  proceedings  were  in  order. 

According  to  the  view  of  the  law  taken  in  the  case  of  Atar 
^itigh  V.  Ralla  Rim  (^),  which  follows  the  ruling  of  the 
Privy  Council  reported  as  Bafal  Begum,  v.  Manmr  AU  Khan  and 
others  (-),  in  case  the  notice  has  been  properly  issued  and  the 
money  due  on  the  mortgage  is  not  paid  within  the  year  of  grace, 
the  title  of  the  mortgagor  becomes  extinct  at  the  end  of  the  year 
oven  though  no  suit  is  brought  to  declare  that  fact  or  for  posses- 
sion. The  consequence  is  that  the  mortgage  would  be  no  longer 
("urrent  or  subsisting,  and  hence  it  could  not  be  said  that  a 
suit  for  possession  instituted  in  the  Civil  Court  is  a  suit  on  a 
mortgage. 

Under  such  circumstances  if  the  mortgagee  were  in  posses- 
sion he  woald  have  no  occasion  to  .<«ue  for  a  declaration  of  his 
right  as  parchaser  in  order  to  complete  his  title  as  no  one  could 
^'ainsayit,  whilst,  if  he  were  out  of  possession  and  had  to  bring  a 
suit  for  possession,  he  would  not  be  acting  on  a  mortgage  but  as 
a  purchaser  suing  on  his  sale-deed. 

The  change  introduced  in  the  interpretation  of  the  Privy 
Council  ruling  in  Pjtbes  v.  Amneroonifs:  i  Begum  ('),  by  the 
Allahabad  High  Court  in  .Uorakhtn  Singh  v.  Hookum  Sinjh  (*), 
was  overlooked  by  the  single  Julge  who  decided  the  case  of  Mam 
Rant  V.  Massammat  Rnkman — Civil  Revision  No.  145  of  1902  on 
5th  May  1903— and  the  ruling  of  the  Division  IJcuch  in  Jagan 
IJiith  V.  Fazla  {'-),  which  was  published  in  February  or  March  of 
that  year,  should  be  followed.  The  Divisional  Judge  has  found 
that  proceedings  were  in  order,  .so  plaintiff  can  sue  and  would  not 
have  to  be  referred  to  a  fresh  suit. 


(')  103 P.  B.,  1901,  F.  B.  (»)  10  ifoo.,  /.  4 .  340 

■>   -  ^  '      -  v.,  888,  P.  C.  (•)     3  Agra  E.  C.  /?..  858. 

(»)  2G  P.  R.,  1908, 


]24  Civil  judgments—no.  39.  [  rscobd 

Oar  auswer  to  the  reference  must  be  in  accordance  with  the 
ruling  contained  in  Jagfan  Nath  v.  Fazia  (^),  and  followed  in 
ilaya  Mai  v.  Jaimaluni  others  {^),  viz.,  that  Section  9  of  Act 
XIII  of  1900  does  not  apply  to  a  suit  like  the  present  brought  by 
a  quondam  mortgagee  who  is  out  of  possession  to  be  pat  in  pos- 
session as  owner  after  the  expiry  of  the  year  of  grace,  which  year 
of  grace  expired  before  Act  XIII  of  1900  came  into  force  as  his 
suit  is  not  one  on  a  mortgage. 

The  case  is  returned  fo  the  Divisional  Judge  in  order  that 
he  may  now  dispose  of  the  appeal  before  him. 

Beference  returned. 

No  39. 

Before  Mr.  Justice  Reid. 
I         AMIR  AND  0  rHERS,-(DEi  ENDANTS},-APPELLANTS, 
Appillate  Sidb.  <  Versus 

I  DIALA  MAL  (PLAiNnff),— RESPONDENT. 

Civil  Appeal  No.  421  of  1903. 

Mortgage— Payment  of  mortgag",  debt— Unregistered  receipt— Kcti  net  ion 
oj mortgage — Oral  evidence— Registration  Act,  1877,  Section  17. 

Held,  that  a  receipt  purporting  to  extinguish  the  right  and  interest  of 
a  mortgagee  in  the  mortgaged  property  comes  within  the  provisions  of 
Section  17  of  the  Registration  Act  and  ia  not  admissible  in  evidence  with- 
out registration,  but  oral  evidence  is  adraissitile  in  proof  of  the  payment 
of  the  sum  expressed  in  the  receipt, 

NahiBakshVi  Mcioa  Kam  (*),  cited. 

Further  appeal  from  the  decree  of  A.  E.  Marh'neau,  Esquire,  Addi- 
tional Divisioml  Judje,  Biwalpindi  Division,  dated  \dt/i 
April  1903. 

Hukam  Chand,  for  appellant. 

Shelvcrtou,  for  respondent. 

The  judgment  of  the  learned  judge  was  as  follows  : — 
I3th  Feby,  1904.  Reid,  J. — The  question  for  consideration    is   whether  the 

mortgage  in  suit  has  been  redeemed.  The  facts  are  stated  in 
the  judgment  of  the  Court  of  first  instance.  The  pleader  for 
the  appellants  has  cited  authority  for  the  contention  that  the 
receipt  tendered  in  evidence  by  the  appellants  was  not  compul- 
Borlly  registeraljle. 

(026P.  B.,  1902.  (»)  47  P.  R.,  1902. 

(»)  All.,  W.  N.  (1887),  188. 


i 
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The  rulings  cited  are,  however,  only  to  the  effect  that  a 
receipt  for  part  payment  of  the  mortgage  money,  which  does 
not  purport  to  extinguish  the  mortgage,  is  not  compnlsorily 
registerable.  The  receipt  tendered  purported  to  extinguish  the 
mortgage  and  is,  therefore,  inadmissible  in  evidence  unregistered. 
Payment  may,  however,  be  proved  aliunde.  Nahi  Bu A7o7i  v. 
ilewa  Ram  (^). 

The  evidence  on  the  i-ecord  establishes  the  payment  of 
Rs.  400,  and,  under  the  circumstances  and  having  regard  to  the 
conduct  of  the  plaintiff-respondent  in  setting  np  an  absolutely 
false  case,  the  appellants  are  entitled  to  a  i-easonable  opportunity 
of  redeeming  the  mortgage.  I  decree  the  appeal  to  the 
extent  of  allowing  the  appellants  six  months  within  which  to 
pay  the  balance  of  Rs.  300  to  the  respondent.  In  the  event 
of  the  payment  being  made  within  this  period  the  suit  of  tlie  re- 
spondent will  stand  dismissed.  If  payment  is  not  made  within 
this  period,  the  respondent  will  have  a  decree  for  possession  of 
the  land  in  suit.     Parties  will  pay  their  own  costs  of  all  Cotirts. 

Appeal  alloictd. 


No.  40. 

Befort  Mr.  Ju.-iice  Reid. 

GANGA  RAM,— (DiFESDANT),— APPELLANT, 

Versus 

WARYAM,— (Plaixtiff),-RESPONDENT. 

Civil  Appeal  No.  490  of  1903. 

Pr^-tmption — Salthy  ont  taraddadkar  of  his  rights  io  proprietor — Suit 
ky  tther  faraddadtar— Wajib-ul-arz  -C«?fom— Maaza  Baveli  Ditcnn,  Jhang 
Dittrict, 

A  person  holding  as  taraddadkar  certain  land  in ^the  Jhang  tah$il 
■old  his  rights  to  one  of  the  proprietors  in  the  joint  holding.  The  plaintiff, 
a  taraddadkar  with  the  sanoe  rights  as  the  vendor,  sued  the  vendee  for 
pre-emption  on  the  gronnd  that,  as  taraddadkar,  he  had  a  right  to  the 
pre-emption    of  the  (am'lindhiri  land    preferential  to  that^of  the  vendee. 

Z7<2'f,  that  as  the  fa>a(Id'td(ari  tenure  in  qaestion  conferred  on  the 
taraddadkar  full  proprietary  right  to  half  of  the  land  with  half-nhare  in 
the  well  jointly  with  the  original  proprietors,  the  plain tifif's  title  was  that 
•f  a  co-sharer  in  joint  holding  with  vendor  and  vendee,  and  that  the  bur- 
den of  proving  a  special  custom  conferring  on  the  plaintiff  a  superior  rijht 
was  on  hira. 

Beld,  furthtr,  that  tliis  burden  had  not  been  discharged. 


(•)  J«.  W.  y.  (1887),  188. 


Appsllatk  Siok. 


, 
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Setk  Lakhmi  Ghand  v.  Nawab  Eajlz  Abdulla   Khan  (i),  Qangi   Bam  v. 
Najib  Khun  (*),  and  Bolaki  Shah  v.  Hajiz  Esan  and  others  (^),  distinguished. 

Further  appet/  from  the  decree  of  Khan  Bahadtir  AhJul  Ohafur 
Khan,  Divisional  Judge,  Shahpur  Division,  dated  6th 
November  1902. 

Harris,  for  appellant. 

Dnni  Chand,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows : — 

28th  Fehy.  1904,  ReId,  J -This  appeal   and  Civil  Appeal  No.  63  of  1904  can 

1)6  disposed  of  together,  the  parties  being  plaintiff  and  defendant, 
and  having  filed  cross-appeals. 

The  lower  Appellate  Court  has  found  that  the  wells,  as 
owner  of  which  the  plaintifF  claimed  pre-emption,  were  sank  by 
the  ancestors  of  that  party,  and  I  concur  in  the  conclusion,  based 
on  that  finding  of  fact,  that  the  plaintiff,  as  taraddadkar,  is, 
as  stated  at  page  68  of  the  Jhang  Settlement  Report,  a  full  half 
proprietor,  with  a  right  to  take  half  the  wells  and  land  on  parti- 
tion.  The  plaintiff's  statement  that  he  could  not  effect  partition 
was  based  on  a  mistaken  view  of  the  law  applicable. 

The  relation  of  adna  and  ala  malik  does  not,  in  my  opinion, 
exist  between  the  taraddadkar  and  the  vendor,  who  is  the  repre- 
sentative of  the  original  owner  of  the  land  in  which  the  wells  are 
sunk,  and  Seth  Lakhmi  Chand  v.  Nawad  Hajiz  Abdulla  Khan  and 
others ^^)  cited  by  counsel  for  the  plaintifi  is  therefoi-e  in- 
applicable. Ganga  finm  v.  Najib  Khan  (■'),  which  deals  with  the 
presumptive  rights  of  haq  biswadars,  and  Bahihi  Shah  and  another 
Hafiz  Esan  and  others  (•'^),  which  deals  with  rights  of  pre-emption 
in  respect  of  occupancy  rights,  are  equally  inapplicable.  The 
plaintiff,  being  a  proprietor  in  a  joint  holding  with  the  vendoi' 
and  vendee-defendant,  had,  in  the  absence  of  evidence  of  a  custom 
conferring  on  him  a  right  superior  to  that  of  the  vendee,  an 
equal  right  of  pre-emption  with  the  latter. 

I  concur  with  the  lower  Appellate  Court  that  the  plaintiff  has 
failed  to  establish  a  right  superior  to  that  of  the  defendant. 
Both  appeals,  therefore,  fail. 

This  appeal  is  dismissed.  The  parties  will  pay  their  own 
costs  of  this  Court. 

Appeal  dismissed. 


(»)?2P.  B.,  1897.        («)  61  P.  i? ,  1876. 
C)  C7.P..R.,  1«74. 
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Fetition  for  stay  of  execution  under  Section  24ii,  Civil  Procedure 
Code,  pending  decision  of  the  appeal  by  the  Chief  C'ourf. 

Oi-owuc,  for  petitioner. 
I'etman,  for  respondent. 

The  judgment  of  the  Chief  Court  refubiug   the   application 
as  delivered  bv 


MlSCBLLiNEOCS 

Side. 


No.  41. 

Before  Mr.  Justice  Chatter ji,  CLE. 

GUEST,- (Plaintiff) —PETITIONE  «, 

Versus 

.McGREGOK,-(D£fexdant), -RESPONDENT. 

Civil  Miscellaneous  No.  420  of  1903. 

Kiecution  of  decree — Slay  of  execution  pending  suit  beticeen  decree-holdti 
and  judgment-debtor— Civil  Procedure  Code,  1882,  Secti<yn  243. 

Held,  that  the  provisions  of  Section  243,  Civil  Procedure  Code, 
providing  for  stay  of  execution  pending  suit  between  decree-holder  and 
judgment  debtor  are  confined  to  those  cases  only  wht-re  the  execution  and 
the  suit  are  pending  in  the  same  Court  and  between  the  same  parties, 
and  have  no  reference  to  a  case  where  the  fcuit  between  the  judgTuent- 
debtor  and  the  holder  of  tie  decree  had  been  decided  by  the  Court 
executing  the  decree  and  was  pending  in  the  Couit  of  ^Appeal. 

Cooke  T.  Hisiebii  Beebee  ('),  Ghazi  Din  v.  Fakir  Balhsh  (»),  Kassa  Hal  v. 
Gopi  (^),  and  Lingum  Krishna  Bhupati  Devu  v.Kavdula  Sivarammayya  (*), 
referred  to. 


CiiATTEBji,   J. — The    material   facts    are    sufficiently  given 
u  the  judgment   of   the  Distinct  Judge.     Briefly  they  ai-e  that 
Irs.  McGregor   has  a  deci-ee  against  Mr.    Guest,   which  she  i;s 
vccuting  in   the  Court  of  the    District   Judge  of   Simla.     Mr. 
■  uest,  the  judgment-debtor,  tiled  an  application  to  certify  certain 
;i)'ment8  alleged  to  have  been  made  by  him  towards  liquidation 
;   the   decrtjf    and   this   having  been    rejected    has    instituted 
a,  suit  claiming  a  set-ofF  of  Ks.  5,530   against  the  decree.     The 
Boit  has  been  dismissed,  but  an  appeal  fiom  that  deci^cv  has  been 
admitted  in  this  Court.     In  the  present  application  the   pliiintitf- 
appellant  prajs  that  the  execution  of  Mrs.  McGregor's  decitje  be 
stayed  pending  the  decision  of  the  appeal,  and  he  contends  that 
under  Section  243,  Civil  Procedure  Codi ,  ihis  Coj^  1 1.<  competent 
to  pass  such  an  order 


mhFeby.  1904, 


(»)  6  2f.  W.  P.  H.C.B.,  181. 
r-\  I.L.R.,VIIAU.,1Z. 
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Section  243  runs  thus  : — 

'*  If  a  suit  be  pending  in  any  Court  agaiust  the  bolder  of 
a  decree  of  sucb  Court,  on  tbe  p«rt  of  tbc  person  againtt  'vsbom 
the  decree  was  passed,  the  Court  may  (if  it  think  fit)  stay 
execution  on  the  decree,  either  absolutely  or  on  such  teims  as  it 
thinks  fit,  until  the  pending  suit  has  been  decided." 

Prima  facie  the  section  seems  to  require,  before  any  action 
can  be  taken  on  it,  that  the  decree,  the  execution  of  which 
is  sought  to  be  stayed,  should  be  the  decree  of  tbe  Court  in 
which  the  suit  is  pending,  and  that  tbe  plaintiff  and  defendant 
in  the  suit  should  be  the  judgment-debtor  and  the  decree- holder, 
respectively,  in  the  decree  under  execution.  It  has,  however, 
been  ruled  that  the  words  "  such  Court"  includes  a  Court  to 
which  a  decree  has  been  tiansmitted  for  execution,  Cooke  t. 
Hiseeba  Beebee  (^),  Qhazi  Din  v.  FaMr  Bakhsh  ('),  and  is  not 
limited  to  a  Court  executing  its  own  decree,  Kassa  Mai  v. 
Oopi  {*).  In  other  words  the  section  applies  where  the  execu- 
tion and  the  suit  are  pending  in  the  same  Court  and  the  same 
persons,  though  their  positions  are  reversed,  are  paities  in  both 
cases.  In  the  case  last  cited  it  was  held  that  if  the  Couit  to 
which  application  Avas  made  declines  to  stay  execution  the  Court 
of  Appeal  can  do  so.  No  authox'ity  has  been  cited  for  tlie  con- 
trary view. 

In  the  present  suit  the  decree  being  executed  is  the  decree 
of  the  District  Judge,  and  if  he  had  lefuscd  to  stay  execution,  this 
Court  could  have  passed  the  order  prayed  for  under  Section  243, 
Civil  Procedure  Code,  according  to  the  above  rulings.  Ihc  ratio 
dccideiiUi  in  Ltngum  Krishna  Bhupati  Dtvu  v.  Kandv/a  biva- 
ramayya  (*),  is  also  in  support  of  this  view. 

The  difference  in  this  case  is  that  here  the  suit  has  been 
decided  by  the  lower  Court  and  is  pending  in  the  Court  of 
Appeal,  for  it  is  admitted  on  both  sides  that  the  appeal  being 
admitted  the  suit  must  be  treated  as  pending.  But  execution 
of  ttic  other  decree  is  pending  in  the  lower  Court.  Can  the 
Court  of  Appeal  exercise  the  powers  under  Section  248  in  these 
circumstances  ? 

The  point  is  not  free  from  difliculty,  but  the  effect  of  the 
rulings  cited  appears  to  me  not  to  support  the  petitioner's  con- 
tention.    Had  the  District  Judge  refused  to  stay  execution  while 

(1)  6N,  W.,P.  B.C.R.,  181.  (•)  /.  L.  B.,XAll^m^. 

(»)  I,  L.  B.,  ril  All,  13.  (♦)  /.  L.  R„  XX.  Had.,  dQ6. 
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•he  sait  was  undecided,  tliis  Court  could  liave  stayed  execution 
OD  Mr.  Goest's  appeal  fi-om  that  order  though  the  executiou  was 
not  pending  before  it.  And  in  that  case  'his  Court  sitting  as  a 
Court  of  Appeal  would  have  exercised  the  powers  which  th» 
lower  Court  had  under  the  Code  under  Section  243.  But  thf* 
necessary  conditions  of  that  section  would  have  been  existent  in 
the  latter  Court,  vt'e.,  the  execution  and  the  suit  would  both 
have  been  pending  there  and  this  Court  would  simply  have  dene 
what  the  lower  Court  could,  and,  according  to  tin'.*-  CoDit's  vitw, 
ihould  have  done  under  the  circnrastances.  Put  heie  lliose 
conditions  do  not  exist.  The  execution  and  the  suif  are  not 
ponding  in  the  same  Court,  and  Section  582,  Civil  Prcice«'nre 
Code,  has  no  application.  I  do  not  think  the  words  of  the  S'clion 
can  be  so  far  strained  as  to  include  the  present  case  viithin  its 
scope.  I  think  it  is  absolutely  necepsary  thaf,  the  suit  a«  well 
as  the  execution  should  be  in  the  same  Court  in  order  that  tho 
iiection  may  apply.  There  is  no  authority  dispensirg  with  this 
eesential  condition.  The  remarks  of  Mr.  .Tustice  Mahmnd  in  Ka«sa 
Mai  V.  ^'pi  (*)  at  page  394  of  the  report  clearly  referr^-d  to  the 
facte  of  that  case  and  do  not  cover  the  facts  of  the  present  one. 

I,  therefore,  hold  that  the  present  application  is  not 
competent.  1  might  here  say  that  had  I  been  in  favour  of  the 
petitioner's  contention,  I  should  not  have  felt  disposed  to  stay  the 
•xecuticn  in  the  face  of  the  two  judffmejits  atrainst  him  aid  the 
delay  that  has  already  taken  place  in  the  execuiion  of  the  decree. 

1  dismiss  the  application  with  costs. 

Apilication  dt\mitsed. 


No.  4^ 

Be  for*  Mr  Jus  fire  Cha'terji,  C.I  E. 

GHALLU  RAM   AND  OTH  Ki<S,-(Defendants), 

— FEIUK'NERS, 


1 


Versus  ;  Hktimob  Sum. 

DURGA  DAS  AND  OTHKRS,- (Plaintiffs),—  ) 

RKSPO.N  DENTS. 

Civil  Revision  Ko.  R'32  of  1903. 
Ix  paito  dfcrte-  Ajilcativn  Iv  d-n%daft  U  hate  tl«  ex  r«rt«>e  d*crf 
$€t  fl»irft-  f  t.t.e..tifcd  laxite,  «/«c»  o;-  Cvil  irocdure  Crde,  \tti2,  S.etiont 

83,  lOP. 

HeH.  that  a  person  i«  n.  t  n* crsPHrilj  HpprivcH  of  his  rfn.ely    niidor 
SecUon  10«.  C>r\\  »  n-cedu'  e  C  dp.  fr  tu  nj.|  U  inp  to  hHTe  sn  ex  yarie  d»cte« 

'  ^»)  I.  L.  H.,  X  ^11,  3M>. 
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set  aside  on  the  ground  that  he  had  not  been  dnl^  served  with  stimmoni 
or  was  prevented  by  any  sufficient  cause  from  appearing,  merely  becaiiB* 
aabstituted  service  had  been  effected  on  him,  and  the  original  sumraons 
had  been  destroyed  in  accordance  with  an  office  rule. 

Kessur  Chander  v.  Bhoohunessur  Ghunder  (*),  doubted, 
Mirza  Ally  Behanee  v.  Syad  Haider  Hassain  {*),  cited. 

Petition  for  revision  of  the  order  of  Major  J.    H.    Christit,  Judg$, 
Small  Cause  Goiot,  Kasauli,  dated  20th  Aptil  1903. 
Sukh  Dial,  for  petitioner. 
Sohan  Lai,  for  respondent. 

The  question  arising  in  this  case  turned  upon  the  oonstrno* 
tion  to  be  placed  upon  Section  83,  Civil  Procedure  Code,  and 
■ufBciently  appears  together  with  the  facts  in  connection  there- 
with from  the  judgment  of  the  learned  Judge,  which  was  ai 
foUowi : — 

lith  Pt&y.  1904,.  Chatterji,  J.— In  this  case  the  Judge,  Small  Cause  Court, 

Katauli,  passed  a  decree  against  the  petitioners  and  one  Laohi 
Ram  for  Rs.  499-3-3,  ex  parte  on  3rd  May  1901. 

On  25th  March  1903,  Ghallu,  petitioner,  applied  for  setting 
aside  the  decree,  on  the  ground  that  the  Bummons  had  not  baen 
duly  8«rved.  On  29th  March  Mohan  Lai  filed  a  similar  petition. 
Both  applications  were  treated  as  one  and  heard  together. 

An  objection  was  taken  by  the  decree-holder,  or  rath«r  Lala 
Mai,  one  of  the  original  debtors,  and  Sita  Ram,  who  had  btooma 
joiut  purchasers  of  the  decree,  tliat  the  application  was  barred 
by  time.  This  was  overruled  after  inquiry  into  the  execution 
proceedings  that  had  taken  place  at  Kangra,  but  the  learned 
Judge,  Small  Cause  Coni*t,  held  that  as  the  Judge  who  decided 
the  case  had  written  in  his  English  proceedings  that  substituted 
■ervice  had  been  effected  and  as  such  service  was  under  Section 
,  83,  Civil  Procedure  Code,  as  effective  as  actual  service  and  the 
returned  summons  had  been  destroyed  in  the  ordinary  course 
and  oral  evidence  could  not  be  taken  in  respect  of  it,  the  objec- 
tion that  the  petitioners  had  not  been  duly  served  could  not  be 
entertained.  He  accordingly  rejected  the  application.  In 
holding  that  the  decree  could  not  be  set  aside  aft«r  substituted 
service  the  Judge  relied  on  Kessur  Chander  v.  Bhvobnneituf 
Ohunder  (*). 

The  original  summons  has  been  destroyed  and    there  is    no 
order  in  English  or  vernacular  by  which  substituted   service  was 


(')  Bourke,  27.         (»)  /.  i.  R.,  ^  Bom.,  449. 
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directed  to  be  made  on  the  defecdants  nor  anj  application  or 
•tatement  on  the  part  of  the  plaintiff  giving  gronndf  or  asking 
for  snch  service.  Had  the  dnplicate  summons  existed,  it  would 
have  made  it  clear  how  substituted  service  was  effected. 

The  point  for  consideration  is  whether  the  defendants  art 
necessarily  deprived  of  their  remedy  under  Section  108,  Civil 
Procedure  Code,  against  the  txpmte  decree,  by  the  mere  fact  that 
the  original  summons  h{is  been  destroyed  in  accordance  with  an 
oflBce  rule.  I  cannot  hold  that  the  rights  of  litigants  can  be 
•  ffected  for  the  worse  in  consequence  of  such  a  rule  and  that 
petitioner,  who  would  have  been  entitled  to  prosecute  his  applica- 
tion had  it  been  made  before  the  destruction  took  place,  has  lost 
his  remedy  because  the  summons  has  been  destroyed.  There  ii 
no  statutory  provision  to  this  effect,  Section  108  does  not  make 
any  distinction  between  defendants  served  in  the  ordinary  way 
and  those  served  by  substituted  service.  That  the  remedies  of 
»  defendant  against  whom  an  e«^ar/e  decree  has  been  pastted 
ebould  in  any  case  hinge  on  the  caiTying  out,  or  not,  of  an  o£Eice 
rule  of  this  kind  appears  to  me  to  be  a  monstrous  proposition, 
and  1  should  not  be  disposed  to  agree  to  it  unless  there  is  clear 
authority  in  its  favour.  In  the  absence  of  such  authority  I 
•honld  hold  that  the  ordinaiy  provision  in  the  Evidence  Aot 
about  using  secondary  evidence  would  apply. 

As  regards  the  precedent  relied  on  by  the  learned  Judge,  ii 
is  cited  in  O'Kineally's  Code  of  Civil  Procedure,  but  I  have  not 
been  able  to  consult  the  original  report.  The  extract  given  in 
O'Kineally's  book  is  not  absolutely  decisive  on  the  point.  I  am 
considering,  but  under  any  circumstances  I  fhould  have  great 
hejitation  in  accepting  its  authority.  In  Mirza  Ally  Behanee  y. 
Syad  Haider  Hiig^aiu  (*),  it  was  held  that  the  word  "  effectual  " 
in  Section  83,  Civil  Piocednre  Code,  merely  means  "  effectual  "  for 
the  purpose  of  proceeding  with  the  suit  and  nothing  more.  It 
esnnot  mean  that  it  is  conclusive  that  summons  has  been  duly 
■•rved  or  that  defendant  on  whom  substituted  service  has  been 
made  cannot  show  that  in  point  of  fact  be  had  no  noiicp  of  the 
jrait  or  that  substituted  service  shonld  not  have  been  ordered  in 
his  case,  or  that  it  whs  improperly  or  imperfectly  carried  out.  The 
pohcy  of  the  law  is  to  allow  the  defendant  a  full  opportunity  of 
putting  his  case  befoie  the  Court  and  peifons  on  whom  sub- 
stituted service  j^has  been  effected  arc  entitled  to  have  their 
;  interf=ts  vigilantly  safeg^iarded. 

.  '^   J    r    p     n  Bom.,  4i». 
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In  the  Bombay  case  above  cited  the  order  did  not  show  that 
a  time  was  fixed  for  the  defendants*  appearence  as  required  by 
Section  84  and  the  decree  was  therefore  set  aside.  In  the  present 
case,  the  hearing  was  originally  fixed  for  the  12th  March,  and  on 
that  date  was  adjourned  to  the  19th,  as  the  defendants  had  not 
been  served.  On  the  19th  the  Judge  recorded  '*  substituted 
iervice  of  summons  at  Kangra,  this  suit  proceeds  txparte."  From 
this  it  would  appear  that  no  proceedings  were  taken  under 
Section  82,  Civil  Procedure  Code,  for  service  of  summons,  but 
that  service  had  been  effected  under  Section  80. 

It  was  absolutely  impossible   to  have   effective  substituted 
Bervice  uudei-  Section  82,  t^fter  fixing  a   suflBcitnt    time   for  the 
•ppearauce  of  defendants  under  Section  84,  within  the   space  of 
one  week.     Moreover  such   service  cannot  take  place  without  a 
■pecial  order  by  the  Court  to  that  effect  and   providing   for  the 
mode  of  service.     The  learned  Judge   has  evidently   misappre- 
hended the  true  meaning  of  the  words  substituted  service  in  hi« 
predecessor's  ncojd,  and  applied  a  provision  of  the  Code  and   a 
High  Court  ruling  to  the  petitioner's  application  which  have   no 
bearing  at  all  on  it. 

I  accordingly  sec  aside  the  Judge's  order  and  direct  him  to 
dispose  of  the  application  on  the  merits  after  allowing  applicants 
ftn  apportunity  to  fully  state  their  case,  and  the  parties  to  pro- 
duce any  evidence  that  thi  y  n:»y  wish  to  call. 

Costs  to  abide  the  result. 

Application  alloiced. 


No.  43. 
Before  Air.  Justice  Reid. 
NABI  BAKEhHAIsb  O'liiLi-S.-DEFEM^AMs,— APPELLANTS, 
AppBtiAiB  BiDB.I  I'ersui 

(MNESU  AJsD  0'JHEKS,-(l  LAiMiFF8),-RESP0NDENTS. 
Civil  Appeal  No.  246  of  I9(i3. 

Jurisdiction  of  Civtl  or  Hewnue  Couit— Suit  fo>  recovery  of  posiession 
from  landlord  na'tning  vn  giound  of  succession  as  tenant,  — Punjab  Tenancy 
Act,  1887,  Section  50,  77  (3   (g). 

A  Bait  by  the  collaie  al  lioir  of  a  deceased  occupaiicy  tenant  to  rfcover 
poBseEBiori  of  liis  bol'iir  g  from  the  landlord  on  the  K>'ouiid  that  ho  had 
been  forcibly  diHp' SAC- soil  by  thti  iiuinloid  aftt-r  h.>  hadomertd  into  possesF- 
»ion  is  covered  t.y  aec'i<^i.B  JjO  ami  77  ('i)  {g)  of  the  Punjab  Tenancy  Act 
and  ia  cognizuhle  by  a  Utvmiie  Couit  •  niy. 
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JoH  and  another   v.   Maya   and  others   (,')   cited.    Wazira  and  others  v. 
Harjalii  and  another  (*)  referred  to. 

Further  appeal  from  the  decree  of  Major  d.  G-  Beadon,  Divisional 
Judge,  Jullundur  Bicidon^  dated  9th  December  1902, 

Shadi  Lai,  for  appellants, 

Shircore  and  Sakh  Dyal,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Rbid,  J.— This  is  an  appeal  in  a  sait  by  persons  setting  up    I3th  Feby.  1904, 
title  as  heirs  of  a  deceased   occupancy   tenant   for    recovery   of 
possession.     The  allegation  in  the  plaint  was  that   the    plaintiffs 
took  possession  but  were  forcibly  dispossessed  by  the  defendants, 
the  landlords. 

The  plea  that  the  suit  was  cognizable  by  a  Revenue  Court 
only,  under  Section  77  (8)  ((/)  of  the  Tenancy  Act,  has  force.  The 
question  was  dealt  with  by  Plowden,  S.  J.,  in  Joti  and  another  v. 
Maya  and  others  (}),  pages  2.37,  238,  and  it  was  held  that  entry 
into  possession  by  the  successor  in  interest  of  a  deceased  occu-  . 
paucy  tenant  constituted  him  a  tenant,  his  position  before  entry 
being  identical  with  that  of  a  person  who,  by  contract,  has  a 
right  to  enter  on  and  possess  land  under  another  person,  but 
has  not  yet  entered.  The  relation  of  landlord  and  tenant  was 
established  by  the  entry  and  the  suit  was  therefore  cognizable 
by  a  Revenue  Court  only.  Wazir  and  others  v.  Harj'ihi  and 
another  ('^)  cited  for  the  respondents,  does  not  help  them. 

The  parties  have  not,  in  my  opinion,  been  prejudiced  by 
the  trial  of  the  suit  and  appeal  in  the  Civil  Courts. 

Under  Section  100  of  the  Tenancy  Act  I  order  that  the 
decree  of  the  Divisional  Judge  be  registered  in  the  Court  of  the 
Collector  of  the  Jullundur  Disti-ict. 

Parties  will  pay  their  own  costs  of  this  Court. 

No  44. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Robertson. 
PARMA  NAND  AND  OTHERS, -APPELLANTS,  ) 

Versus  >  ApPiLLAri  Iidi. 

SECRETARY  OF  STATE   FOR  INDIA  IN  COUNCIL,—      ) 
RESPONDENT. 
Civil  Appeal  No.  615  of  1900. 
Compentation—Frinciplea  of  aiseamtnt — Udrket  value  of  properly — Com-  ' 
pen$at\on  in  resptct  of  profits  of  trade  — L-ind  Acquisition  Act,  1894,  Section  23. 
When  property  belooging  to  pi  irate  persoas  ia  taken   by   GorerniueDt 
'-tr  a  public  object  andor  coraputsory  powers,  tbe  Coarts  in  aweMing  the 

(')  44  P.  B.,  1891,  V.  B.  (•)   IGO  P.  R..  1890, 
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amount  of  compensation  to  be  allowed  to  the  person  interested  therein, 
where  there  have  been  no  previous  sales  out  of  the  property  acquired  or 
examples  of  sales  of  similar  property  in  the  vicinity,  should  ascertain  the 
net  annual  income  of  the  property  and  deduce  its  value  by  allowing  a 
certain  number  of  year's  purchase  of  such  income  (nfter  making  a  fair 
deduction  for  repairs  and  other  necessary  expenses,  according  to  the  nature 
of  property,  taking  it  as  laid  out  in  the  most  advantageous!  way  in  which 
the  owner  could  dispose  of  it). 

In  assessing  the  market  value   of   house  property  situated   in  a   well 

frequented  part  of  Anarkalli  outside  the  city  of   Lahore   which  was  some- 

ll  thing  like  a  bungalow  and  used  as   a   business   premises  of  a   dentist  and 

i,    photographer,  the  Court  allowed  a  capital  value  of  twenty  years'  purchase 

on  the  rent  assessed  by  the  Municipal  Committee. 

Uuder  clause  i  of  Section  23  of  the  Land  Acquisition  Act,  18'J4,  an 
owner  whose  property  liad  been  acquired  by  Government  under  statutory 
powers  is  entitled  also  to  be  compensated  for  the  loss  sustained  by  him, 
if  any,  in  his  earnin^^s  in  consequence  of  such  acquisition  independent  of 
the  purchase  money  and  compengation  )or  the  premists  £0  acquired. 

The  observations  of  Lord  Truro  in  East  and  West  India  Docks  and  Bir- 
mivgham  Railway  Compamj  v.  Gattke,  (^)  as  to  the  principle  of  construing 
Land  Acquisition  Acts,  approved  and  followed. 

Where  a  Collector  fails  under  Section  31  to  tender  the  amount  of  com- 
pensation awarded  by  him  to  the  person  entitled  thereto  on  or  before  taking 
possession  of  the  property  or  to  deposit  the  same  in  the  Court  to  which 
a  reference  under  Section  18  would  be  submitted,  the  objector  is  entitled 
to  interest  under  Section  34  of  the  Act.  A  mere  deposit  in  the  Treasury 
is  not  enough  to  satisfy  the  requirements  of  the  Land  Acquisition  Act. 

Munji  Khetscija  case  {'),  I'remchand  Bwrral  v.  Collector  of  Calcutta  (*), 
Collector  of  Poona  V,  Kashinath  Khasgitcala  {^)  and  East  and  West  India 
Docks  and  Birmingham  Railuoy  Company  v.  Gattke  (*),  referred  to. 

Eirst  appeal  from  the  decree  of  H.  Maude,  Esquire,  Divisional  Judge 
^Lahore  Division,  dated  hlh  March  l&OO. 
Dhanpat  Rai  and  Sakh  Dyal,  for  appellants. 
Turner,  Government  Advocate,  for  I'cspondcnt. 
The  judgment  of  the  Court  was  delivered  by 

30/^  A/av  1903.  (Jhatterji,  J. — This  is   an   appeal  from   an    award    of  the 

Divisional  Judge  of  Lahore,  acting  as  a  Court,  under  the  Land 
Acquisition  Act,  1894.  The  Collector  uiider  the  Act  made  an 
award  of  Rs.  7,431-11-0  in  favour  of  the  appellant  as  value  of 
the  premiss  acquired,  including  the  allowance  of  15  per  cent, 
under  Section  23  of  the  Act.     Tlic  learned  Divisional  Judge  has 
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Rs. 

S,0(X) 

1 .200 

.-.0 

awarded     Rs.     9,250     to   the   appellant    nnder    fhe    following 
beads  :  — 

Maiket  value  of  the  house  and  land  acquired 
ir>  per  cent,  allowance  on  the  alx)ve 
Expenses  of  change  of  place  of  business.. . 

Total  ...     9,250 

with  costs  on  Rs.  1,820  by  which  his  award  exceeded  that  of  the 
Collector. 

The  appeal  attacks  the  award  on  the  grounds  that — 

(1)  The  estimate  of  the  market  value  is  too  low. 

(2)  So  compensation  has  beeu  granted  for  the  apnellant'.s 

loss   of   professional   earnings  as   a  dentist    b}-  the 
acquisition  of  his  place  of  bn.siness. 

(.3)     Interest  should    have  been   allowed  fix>m  the    date 
of  the  Collector's  taking  possession. 

(4)     Costs  should  be  allowed  on  the  whole  claim. 

With  reference  to  the  first,  point,  the  Collector  allowed  for 
the  land  at  the  rate  of  Rs.  110  per  rnarla  on  the  basis  of  sales  of 
other  land  in  the  vicinity,  and  for  the  building  upon  au  esti- 
mate made  by  an  official  of  the  Public  Works  Department  who 
calculated  the  total  cost  to  be  Rs.  3,6oO,  from  which  Rs.  1,460, 
or  40  per  cent,  was  deducted  on  account  of  deterioration,  the 
house  being  taken  to  be  forty  years  old.  The  learned  Divisional 
Judge  thought  that  the  valuation  put  on  the  land  was  made  on 
doubtful  data,  and  he  accordingly  rejected  the  method  used  by 
the  Collector  and  adopted  another  based  on  the  capitalization  of 
the  annual  income  of  the  premises.  As  the  house,  except  a  por- 
tion that  was  at  times  let  out,  was  in  the  possession  of  the 
owner,  the  only  basis  of  calculation  was  the  assessment  of  the 
rent  of  the  house  for  purposes  of  municipal  taxation.  This  was 
Rs.  40  a  month,  and  the  Judge  allowed  6  per  cent,  per  annum  as 
a  fair  return  on  the  outlay  on  buildings  of  this  kind  and 
capitalized  the  value  at  I63  year-'  r  >  ■   base 

There  was  no  evidence  froin  >.  1...  i,  the  inference,  that  »>  per 
t'ent.  per  annum  is  the  usual  return  from  property  of  this  kind, 
could  be  deduced.  The  appellant  called  several  witnesses,  one  of 
whom,  Khuda  Bakhsh,  deposed  that  he  had  sold  .^ome  land, 
about  three  marlas  in  extent, near  the  Mori  Gate  for  Rs.  1,000  in 
1898  and  produced  a  copy  of  his  deed  of  sale.  Another,  Chiragb 
Din,  deposed  to  haying  sold   a   hou-^o  with  compound   near  the 
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Railway  Station,  the  rent  of  which  was  Rs.  90  per  mensem,  for 
Rs.  27,500  to  Mr.  Braganza,  Hotel-keeper.  Eis  annual  expenses 
in  repairs  of  the  house,  land  revenue  and  water-rates  and 
tah  tamim  amounted  to  about  Rs.  147-8-0.  He  also  'deposed  to 
a  sale  of  land  outside  the  Delhi  Gate  ahout  H  lat.ah  13  marlas 
in  area  for  Rs.  7,000  and  to  purchasing  a  house  in  the  city, 
which  was  rented  at  Rs.  2 -8- C  per  mensem,  for  Rs.  1,300.  A 
third  witne.=is,  Malik  Bassa,  a  commission  agent,  who  arranges 
for  purchase  and  sale  of  houses,  stated  that  people  buy  house 
property  at  Anarkali  at  rates  which  bring  a  return  of  Rs.  1-8-0 
to  Rg.  2-4-0  per  cent,  per  annum. 

On  the  part  of  the  respondent  the  only  evidence  offered  was 
that  of  the  nozul  dirogha  who  deposed  to  amounts  idealized  from 
sales  of  nazul  land  in  the  neighbourhood  and  of  a  Supervisor 
in  the  Public  Woris  Department  who  explained  the  figures  of 
his  estimate  of  the  cost  of  the  building  acquired. 

The  learned  Judge  below  has,  as  already  stated, rejected  the 
rates  realized  from  sale  of  nazul  land  as  affording  no  proper- 
criterion  for  estimating  the  value  of  the  property  acquired.  We 
concur  in  his  reasons  and  they  are  not  impugned  before  us.  We 
also  think  that  the  sales  of  land  outside  the  Delhi  Gate  and 
near  Mori  Gate  are  not  examples  in  point.  Similarly  the  prin- 
ciple of  valuation  of  residential  houses  inside  the  city  should  be 
excluded  from  consideration.  The  bungalow  near  the  Railway 
Station  was  sold  at  twenty-five  years'  purchase  taking  the  gross 
rent  as  the  basis  of  calculation,  but  the  property  is  situate  at  a 
great  distance  from  that  acquired.  We  are  also  unable  to  accept 
the  principle  of  the  valuation  of  the  building  adopted  by  the 
Sub-Overseer,  and  it  was  rejected  by  the  learned  Divisional 
Judge  as  well. 

Of  the  thrre  mcthocls  of  assessing  market  value  described 
\xi  Mvnji  Khft'^fiy's  cane  (')  which  appears  tons  to  be  based  on 
sound  principles,  the  first  and  third  are  not  available.  There 
has  been  no  previous  salo  out  the  property  now  acquired,  nor  are 
there  any  examples  of  sales  of  similar  property  in  the  vicinity. 
The  second  method  should  be  adopted,  subject  to  the  considera- 
tion mentioned  in  the  judgment  cited,  and  allowance  should  be  I 
made  to'some  extent  for  the  most  advantageous  way  in  which  the 
owner  can  dispose  of  it.  This  potential  value  of  land  is  recog- 
nized in  the  English  cases  under  the  head  of  special  adaptability, 

(')  I. />.  R.Xr  fiotn..  279, 
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Cripps,  however,  points  oat  that  "  special  adaptability  does 
**  not  imply  any  deviation  from  the  principles  to  be  applied  in  all 
"compensation  cases.  An  owner  is  entitled  to  have  the  price  of 
"  his  land  fixed  in  reference  to  ihe  probable  use  which  will  give  him 
"  the  best  return  *  *  *  *  "  Cnpps  on  Cowpensation, 
4th  edition,  p.  108.  The  present  Land  Acquisition  Act  lays  down 
nothing  contrary  to  the  principles  applied  in  1  he  Bombay  case 
and  other  decisions  under  the  old  Act,  e.  g.,  rremchaiid  Bioral 
V.  Collector  of  Calcutta  (*),  and  Collector  oj  Foona  v.  Kashinath 
Kliasgiwala  (').  There  is  nothing,  however,  bearing  on  the 
question  of  special  adaptability  in  this  case,  and  we  have  adverted 
to  it  simply  because  the  particula)'  mode  of  valuation,  viz.,  by 
capitalizing  the  income,  appears  to  be  the  one  most  suitable  for 
the  property  acquired. 

The  valuation  must,  to  some  extent,  bo  an  arbitrary  one 
even  when  due  regard  is  paid  to  all  the  principles  laid  down  by 
the  authorities  for  the  particular  mode  of  valuation  to  be  adopted 
and  the  number  of  years'  purchase  at  which  the  value  is  to  be 
fixed,  are  matters  of  some  diflRcnlty  and  uncertainty  .and  depend 
on  the  discretion  of  the  authority  making  the  valuation.  The 
uncertainty  can  be  reduced,  if  lot  altogether  eliminated,  if  one 
mode  of  calculation  can  be  employed  1o  check  the  resnlt  of  the 
other,  and  if  they  fairly  tally  but  this  is  not  always  possible,  and 
is  not  so  in  this  case. 

We  think  6  per  cent,  is  too  high  a  return  from  house  pro- 
perty outside  the  city  and  even  bungalows  let  to  Europeans  who 
ordinarily  pay  higher  rents  than  natives  cf  the  country  seldom 
bring  so  much  profit  to  the  owner.  The  rate  of  interest  for 
loans  is  doubtless  high  in  Lahoie,  but  when  the  security  is  good 
and  the  leturn  sure,  it  is  natarally  much  lower. 

This  is  well  known  to  be  the  case  as  respects  landed  pro- 
perty. We  have  already  said  that  there  is  no  evidence  to 
iipport  the  Divisional  Judge's  estimate  and  the  sale  by  Chiragh 
Din,  appellants'  witness,  to  Mr.  Braganza  was  at  twenty  years' 
purchase.  The  property  acquired  was  not  ( ro  of  ihe  same 
character,  but  was,  nevertheless,  something  like  a  bungalow  in  a 
well  frequented  part  of  Anarkali,  and  we  think  this  rate  should 
he  allowed.  In  two  recent  cases  which  came  up  to  this  ronit, 
Civil  Appeal  Nos.  629  and  A9h  of  1901,  valuations  were  made  on 
a  different  principle,  viz.,  by  separately  assessing  the  value  of  the 
land,  trees  and  buildings  and  the   method  of  capitalization  was 
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employed  to  test  the  results.  In  the  former  case  the  price  allowed 
amounted  to  twenty-two  years'  purchase  on  the  rental.  In  the 
latter  6  per  cent,  was  calculated  as  the  reiurn  on  the  capital 
outlay,  but  it  was  gross  and  not  net  rent.  The  valuations  wpk 
upheld  by  this  Court,  and  we  think  they  fairly  agree  with  each 
other  in  essential  particulars.  Taking  all  the  above  as  a  guide 
we  hold  that  twenty  years'  purchase  on  the  income  should  be 
allowed,  and  it  appears  to  be  a  fair  fstiroate  of  the  value  of  house 
property  outside  the  cit}'^  and  not  used  as  residential  houses  in 
the  native  quarter  of  Anarkali.  But  of  course  we  cannot  lay 
down  an  absolute  rule  for  all  cases  and  for  all  times. 

It  is  argued  that  Rs,  40  is  the  gross  rent  and  that  deduc- 
tion for  repairs,  taxes,  &c.,  onght  to  be  made  from  it.  The 
house,  however,  was  used  partly  for  residence  and  partly  for 
business  and  the  assessment  for  taxation  should  be  treated  as  of 
net  and  not  gross  rent. 

Thus  the  market  value  of  the  house  is  Rs.  480x20  = 
Rs.  9,600.  On  this  15  per  cent,  will  be  allowed  under  Section 
28  (2)  of  the  Act  and  this  amounts  to  Rs.  1,440. 

The  next  point  to  be  considered  is,  whether  any  allowance 
should  be  made  under  the  fourth  clause  of  Section  23  on  account 
of  the  appellant's  professional  earnings  having  been  injuriously 
affected  by  the  acquisition.  The  Divisional  Judge  has  disallowed 
the  claim  altogether,  because  Dr.  Parma  Nand  stated  his 
monthly  income  from  his  practice  to  be  Rs.  300  a  month,  but 
produced  no  books  or  accounts,  or  in  fact  any  proof  of  the  fact, 
and  because  his  statement  that  he  had  been  unable  to  pi'actise  at 
all  for  want  of  a  suitable  house  between  the  date  of  the  acquisi- 
tion and  that  of  his  examination  before  the  Judge  wr.s  similarly 
unsupported  by  evidence  and  difficult  to  believe,  if  he  was  the 
successful  operator  he  claimed  to  be. 

Dr.  Parma  Nand's  respectability  is  not  challenged  by  the 
respondent  and  he  produced  evidence  to  show  that  he  was  taxed 
by  the  income  tax  authorities  on  an  income  of  Rs.  150  a  month 
in  1898,  Including  deductions  allowed  to  a  professional  person, 
this  would  show  that  his  earnings  considerably  exceeded 
Rs.  150  a  month.  That  his  earnings  were  injuriously  affected 
hardly  admits  of  question,  as  the  change  of  his  address  would 
necessarily  diminish  the  number  of  his  patients  until  his  new 
place  of  business  became  well  known.  He  evidently  does  not 
claim    to  be    a   dentist    of   such    extraordinary    repute   that  no 
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change  of  place  can  possibly  affect  him,  and  he  cannot,  there- 
fore, take  up  his  quarters  at  any  part  of  the  station  regardless  of 
the  cost  and  other  coDsideration.*;  and  has  to  exercise  some  cir- 
cumspection in  making  his  selection.  The  damage  has  to  be 
assessed  prospectively  at  the  time  of  acquisition  of  the  property 
and  is  compensation  for  the  risk  of  business  deteriorating,  the 
amount  of  which  is  estimated  from  the  data  available  at  the 
time.  Like  all  damages  it  is  seldom  a  complete  recoupment 
for  loss  actually  sustained.  We  think,  under  the  circumstances 
stated  and  having  regai-d  especially  to  the  nature  of  Dr.  Parma 
Nand's  profession,  that  there  was  undoubtedly  some  risk  of  loss 
and  some  loss  consequent  on  the  acquisition  of  his  house,  even 
though  the  loss  may  have  been  exaggerated  in  his  statement  or 
enhanced  in  consequence  of  his  excessive  caution.  In  constru- 
ing the  Act  we  must  not  lose  sight  of  the  observation  of  Lord 
Truro  in  East  and  West  India  Docks  and  Biimiughom  Railway 
Company  v.  GattTce  (').  "These  Acts  are  to  be  liberally 
"  expounded  in  favour  of  the  public  and  strictly  expounded  as 
"  against  the  Government  or  Company  taking  the  land."  We  allow 
a  sum  of  Rs.  500  on  this  account  which  is  probably  less  than  three 
months'  income  at  the  rate  of  his  earnings  before  the  acquisition. 

As  regards  interest,  we  think  under  Section  34  of  the  Act 
the  appellant  is  entitled  to  it  at  the  rat«  of  6  per  cent,  from  the 
date  of  the  Collector  taking  possession  to  that  of  his  paying  the 
compensation  into  Court  under  Section  31,  or  to  the  appellant  A 
deposit  in  the  treasury  is  not  enough  to  .satisfy  the  requirements 
of  the  Act,  and  we  have  no  option  but  to  awai-d  the  interest 
legally  claimable. 

As  legards  costs,  we  think  under  the  ordinary  rule  laid 
down  in  Section  27  (2),  they  should  be  paid  by  the  Collector 
There  is  nothing  to  take  the  case  out  of  that  rule,  and  «c  cannot 
in  view  of  the  enhancements  of  compcDsation  made  by  the  Court 
below  and  by  ourselves  over  and  above  the  Collector's  award 
regard  the  claim  of  the  applicant  as  extravagant.  With  leferencJ 
to  the  contention  of  the  learned  Government  Advocate  that  cosIm 
should  be  assessed  on  the  amount  in  dispate  only,  that  is,  in  excess 
of  the  Collector's  award  we  find  that  the  Calcutta  High  Court 
awards  pleader's  costa  on  this  principle,  but  our  Court  appai-ently 
has  no  fixed  rule  or,  the  subject.  The  Calcutta  rule  appeara  to 
1x5  equitable  as  the  amount  awarded  by  the  Collector  eau  alw 


ays 


'•)  3  Maj.  and  G..  165. 


APPEJ.LATK    Sif)B. 


140  tJIVIL  JUDGMENTS— No.  45.  [  Rec»ed 

be  withdrawn  under  protest  by  the  claimant  and  he  gets  interest 
on  it  if  it  is  not  at  once  paid  or  deposited  in  Court.  There  is 
thus  no  analogy  between  a  contest  of  this  kind  under  the  Land 
Acquisition  Act,  and  that  in  a  case  in  which  an  insuflBcient 
tender  has  been  made. 

We  accept  the  appeal  and  enhance  the  award  of    the  Divi- 
sional Judge  with  costs  as  laid  down  above. 

Apptal  all0U!ed. 

No.  45. 

Before  Mr.  Justice  Beid. 

KALU  KHAN  AND  OTHERS,— (Judgment-debtors),— 
APPELLANTS, 

Versus 

ABDUL  LATIF,— (Decrbe.holdicr),-RESPONDENT. 

Civil  Appeal  No.  864  of  1902. 

Execution  of  decree — Application  hy  judgment-debtor  that  more  had  hec7i 
realised  from  him  than  uas  due  tender  the  decree — Appeal — Civil  Procedure 
Code,  1882,  Sectiori  244. 

Held,  that  an  applicatiou  by  a  judgment-debtor  for  refund  of  money 
realised  from  him  in  execution  proceedings  in  excess  of  the  sum 
due  under  the  decree  ia  covered  by  Sectiou  244  of  the  Civil  Procedure 
Code,  and  that  a  refund  can  be  ordered  by  the  Court  executing  the 
decree. 

Ghoudri  Gurmukh  Singh  v.  Mussamvint  Mirza  Nur  (')i  HtVa  Lai 
Chatterji  v.  Oourmoni  Debt  ("),  Mammod  v.  Lode  and  another  {^),  Ram 
Adhar  v.  Narain  Das  (*),  Bash  Behary  Mandal  v.  Ralchal  Cham  Mandal  ('), 
and  Fakar-ud-din  Mahomed  Ahsan  v.  The  Official  Trustee  of  Bengal  (*), 
referred  to  and  distinguished. 

First  Appeal  from  the  order  of  Lala  Chuni  Lai,  Sub-Judge, 
Julhmdur,  dated  Ibth  July  1902. 

Harris,  for  appellants. 

Beechey,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

i9tA  Ntv  1903  R.KID,  J. — Counsel  for  the  respondent  raised  at   tlic   hearing 

not  having  taken  the  objection  in  his  cross-appeal,  a  preliminary 
objection  that  the  nppellants'  (judgment-debtors')  remedy  was 
by  suit,   not   by  application   to  the    Court   which    passed   the 
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decree  and  cited  Choudri  GurniuTch  Singh  v.  Mussaynmat  Utrza 
Sur  (^),  Eira  Lid  Chatterji  Y.  Gourmoni  Debi  ('),  Mammod  y. 
Locke  and  another  (^),  Bam  Adhnr  and  amdher  v.  Narain  Das  (*), 
and  Rash  Behary  Mandal  v.  Eal-hal  Cham  Mandal  ('). 
which  does  not  carry  the  argument  farther  than  Faiar-ud-div 
Mahomed  Ahgan  v.  The  Official  Trustee  of  Bengal  (^),  cited  in 
the  Punjab  Record  case. 

In  the  XIII  Calcutta  case  the  pai  ties  were  tlie  auction  pur- 
chasers uuder  a  decree  and  the  judgment-debtor,  who  had,  on 
that  decree  being  set  aside  on  appeal,  recovered  possession  of  the 
property  sold. 

In  the  Madras  case  it  was  held  that  the  question  in  dispute 
was  between  the  judgment-debtor  and  the  purchaser  only. 

In  the  Allahabad  case  the  dispute  was  between  the  judg- 
ment-debtor and  the  purchaser  only. 

In  the  present  case  the  dispute  is  between  the  decree-holder 
and  the  judgment-debtor.s  and,  if  the  order  of  the  Court  below 
be  treated,  as  in  the  Punjab  Record  case  cited,  as  a  review  of 
judgment,  the  hearing  can  proceed.  I  overrule  the  preliminary 
objection  and  will  proceed  with  the  hearing  on  an  early  date. 

No  46. 

Before  Sir  V^tUiain  Clark,  Kt.,  Chief  Judge,  and 
Mr.  Justice  Robertson. 

GOKAL  CHAND  AND  OTHERS,— (Plaimiffs),— 

APPELLANTS,  ] 

Versus  >ArpBtiATf  Sid«. 


MUHAMMAD  MUNIU  KH.AN.-CDf.fkndint),- 
KESPONDENT. 
Civil  Appeal  No.  995  of  1900. 
Mortgage  by   conditional  tale — Suit  for   Joreclotwc — Validity  of  notice 
for  foreclosure— Regulation  JVII  of  1800,  Section  8. 

Id  a  suit  for  possession  of  immovable  property  uudcr  a  deed  of  con- 
ditional sale  allogod  to  have  been  foreclosed  under  Regulation  XVII  of 
1806,  it  appeared  that  the  notice  of  foreclosure  which  had  been  served 
on  the  mortgagor  in  compliance  with  the  provisions  of  Section  8  of  the 
RegaUtion  contained  a  clause  that  the  mortgagor  most  redeem  within 
one  year  from  the  date  of  the  notice. 

Beld,  thai  the  notice  was  defective  and  void.  The  notification  referred 
to  in  Section    8  of  the  Regulation  is  the  time  when  the  mortgagor  i« 

(»)  63  P.  R.,  1901.  (•)  I.  L.  R.,  XXIV  M,id.,  510. 

(')  I.  L.  R.,  XIII  Calc,  32»..  tV  ^  Calc,  W.  D.,  708. 

(*)  I    L.  R.,XXMnd.,iA7  '    B..  X  Ci^e..  63». 
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informed  that  lie  has  a  year  to  redeem  and  that  it  does  not  refer  to  the 
date  of  the  parwana  which  orders  him  to  be  so  informed. 
Further   apped  from  the   decree   of   T.   J.    Kennedy,   Esquire, 
'  Divisional  Judge,  Raioalpindi  Division,  dated  I7th  July  190'^. 

Beecbey  and  Ishwar  Das,  for  appellants, 
A.  L.  Ray,  for  respondent. 

The  judgment  of  the  Court  (so  far  as  is  material  for  the 
purposes  of  this  report)  was  delivered  by 

lU/i  .Nov.  1903.  Clauk,  C;.  J. — Aftei- eonsidering  jN^orencZer   Narain    Singh  v. 

DwarJca  Lai  Mundrtr  (^),  Jeivan  Mai  v.  Bam  Singh  (^),  Mul  Raj 
V.  Uarsa  Singh  and  another  {^),  and  Wasawa  Singh  and  others  v. 
llura  (*),  we  are  quite  satisfied  that  the  '  Notification  '  referred  to 
iu  the  end  of  Section  8  of  Regulation  XVII  of  1806  is  the  time  when 
the  mortgagor  is  noticed  that  be  has  a  year  to  redeem,  and  that 
it  does  not  refer  to  the  date  of  the  panrana  which  orders  him  to 
be  noticed. 

The  District  Judge  therefore  did  not  observe  the  terms  of 
the  Regulation  when  be  noticed  the  mortgagor  that  he  must 
redeem  within  one  year  from  tarikh  ithnama  haza. 

We  are  also  of  opinion  that  tarikh  itlanama  haza  se  cannot 
be  considered  the  same  thing  as  tanhh  itla  se,  and  that  the  notice 
given  to  the  mortgagor  curtailed  the  period  within  which  he 
might  redeem  by  some  22  dajs. 

The  only  question  remaining  is  whether  this  defect  was 
suflScient  to  invalidate  the  notice  ?  Following  the  authorities 
quoted  above,  we  aie  constrained  to  hold  that  it  was. 

Plaintiff's  claim,  tlieref ore,  for  possession  by  foreclosure 
must  fail. 

The  remainder  of  the  judgment  is  not  material  to  the  report— Ed.  P.  R, 

No.  47. 
Before  Sir  William  Clark,  f\t.,  Chief  Judge,  and 
Mr.  Justice  Robertson. 
GULLA,— (Plaintiff),  -  APPELLAJST, 

Versus 


Appillats  bir». 


MOT  A  AND  OTHERS,- (Defendants),— 1UJ6P0NDENTS. 
Civil  Appeal  No.  1 110  of  1900. 
lievinv  —  Eciieiv  hy  some  only  of  several  defendanis—roKer  of  Court  to 
reverse  decision  ns  regards  persons  not  parties  to  the  revieiv—CivU  Procedure 
Code,  1882.Seclion8  5M,  623, 

(»)  I.  L.  B.,  Ill  Calc.,  397.        (»).123  P.  i?.,  1894 
{•'}  d^  p.  R..  1893.  f*>  24  P.  R..  1895. 
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One  Phasa,  a  Jain  Jat,  died  childess  leaving  immovable  property 
which  in  d^^fanlt  of  heirg  revfrted  to  the  proprietary  body  of  the  villaj^e. 
■  A,'  also  a  Jain  Jat  of  the  same  viUapre,  claimed  to  be  i\  collHteral  of  th^ 
deceased  and  brought  a  snit  ngainst  all  the  khewatdars  of  the  village  for 
reoorery  of  possession.  The  suit  was  decreed.  Among  the  defendants 
fonr  alone  applied  for  a  review  of  jndgment  on  the  ground  that  they 
have  discovered  the  pedigree  table  of  the  Settlement  of  1863,  which 
conclusively  proves  that  the  plaintiff  was  not  a  collateral  of  the  deceased 
proprietor.  The  other  defendants  were  neither  impleaded  in  the  review- 
proceedings  nor  did  they  take  any  steps  to_become  parties  to  it.  After 
enquiry  the  Court  gmnted  the  review  and  reversed  the  decree  as  to  the 
petitioners  without  disturViing  decree  as  to  those  defendants  who  were  not 
parties  to  the  review  proceedings.  Thereupon  the  remainder  of  the  khe- 
watdars appealed  to  the  Divisional  Judge  urging  that  the  cUim  of  the 
plaintiff  should  have  been  dismissed  not  only  as  reearrl!--  the  share  of  the 
four  petitioners  but  as  regards  all  the  defendants.  ';»ional  Judge 

accepted  this  view  and  dismissed  the  whole  claim. 

Held,  that  the  Divisional  Judge  had  no  jnrisdiction  to  revers«?  the 
decree  of  the  first  Court  against  the  appellantj",  who  being  no  party  to  the 
application  for  review,  nor  to  the  subsequent  proceedings,  had  no  locus 
$ta7i(U  to  appeal  to  the  Divisional  Judge- 
Section  544,  Civil  Procedure  Code,  has  ro  application  to  applications 
for  review,  that  section  applies  only  to  appeals  and  cannot  be  applied  to 
reviews  by  analogy,  for  there  is  in  effect  no  analogy  between  the  two. 

Pore$h  Kath  ifundul  v  Khettro  Monee-Dehia  (')   and  Chinta  Monte  JPaul 
V.  Ptaree  Mohun  Mookttjee  (*),  distinguished.  ' 

Further  appeal  from  the  decree  (f  W.  C.  Uenovf,  Esquire,  Divisional 
Judge,  Ferozepore  Division,  dated  Ibih  Hay  1900. 
(iurcharn  Singh,  for  appellant. 
Lakshmi  Narain,  for  respondeiiLs. 
The  jndgment  of  the  Conrt  was  delivered  by 

RoBEBTsox,  J. — In  this  ease  the  plaintiff,  a  Jain  Jar,  living  in  IQth  Nov.  1903, 
Mauza  Kirhan,  sued  for  the  property  left  by  0!ie  Phnsa,  also  a 
Jain  Jat  of  the  same  village,  the  defendants  being  the  khewatdars 
of  the  village,  to  whom,  in  default  of  heii«,  the  property  had 
reverted.  Gnlla  claimed  to  be  a  relative  and,  conscciuently,  heir 
of  Phusa,  deceased.  The  first  Court  originally  gave  a  decree 
in  favour  of  the  plaintiff,  but  an  application  for  review  was 
filed  on  the  ground  that  a  copy  had  been  obtained  of  the  pedi- 
gree-table of  the  Settlement  of  1863,  whirh  conclusively  proved 
that  the  family-tree  put  forward  by  the  i)iaintiff  wn.s  incorrect. 
It  appears  from  the  record  that  a  opy  of  this  pedigree-table 
had  been  twice  applied  for  before  the  decision  of  the  fii-st  Court 
and  twice  refused,  on  the  ground  that  farther  particulars  were 

(»)  20  TF.  B.,  2S4,  (»)  15  »f.B.,  1,  F.  B. 
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necessary,  although  irom  the  copy  of  the  register  on  tlie  record 
it  appears  that  complete  particulars  had  in  fact  been  given  in  the 
first  instance.  The  pedigree-table  set  x\p  by  tlie  plaintiff  Avas  as 
follows:  — 

LALA 

_J 

r  '  ^  "^ 

Sanwal  Shoo  Ram 

I  1 

Thakar  Khetaand  2  brorlipr^ 

!  I 

Manda  Theku 


I'husB,  doceasod.  (rulla,  plaintiff. 

and  .some  oral  evidence  in  .support  of  this  was  produced.  The 
pcdigree-tablc  of  1863,  as  to  the  authentipity  of  which  the  learned 
Divisional  Judge  fully  satisfied  himself,  gives  the  following  : — 

Peman 

I 
.Sanwal 

I 
i  hakar 

and  in  the  draft  (chithaj  pedigree- table  from  which  this  was  pre- 
pared Peman  was  shown  to  have  had  another  son,  Dharmn. 
who  died  childless  and  whose  name  was  not  .shown  in  the  actual 
pedigreo-tablo  (shajra-nash)  for  that  reason.  The  appellants 
have  not  attempted  to  put  in  any  copies  of  any  farther  entries 
in  this  table  which  might  have  been  in  their  favour  either 
before  the  learned  Divisional  Judge,  before  the  first  Court  on 
review,  or  in  this  Court,  and  we  must  assume  that  none  exist. 
We,  therefore,  find  no  diiBculty  in  ngreeing  with  the  lower  Courts 
in  the  conclusion  that  plaintiff  ha.s  failed  to  prove  that  he  is  a 
relative  and  rightful  heir  to  Phusa. 

There  is,  however,  a  further  point  to  be  considered. 

The  decision  of  the  first  Court,  Mr.  Bosworth  Smith,  was 
i^iven  on  24th  August  1899.  On  the  Gt h  October  1899,  an  ap- 
plication for  review  was  filed  by  Phoman,  Ditia,  Inda  and  Bha- 
girat  from  among  the  defendants.  There  is  nothing  in  thi.s 
application  to  show  that  they  were  acting  for  any  one  btit 
themselves,  and  they  arc  four,  including  one  lambardar,  out  of  the 
nine,  including  two  lambardai's  who  conducted  the  case  in  the  first 
Court,  also  without  any  formal  authority  from  the  other 
defendants.  Mr.  Jiosworth  Smith  admitted  the  review  on  9th 
N'ovcnil)er  1899  with  those  words:  "  1  accept  the  application  of 
"  the  present  vcspondents  under  Section  623,  Civil  Pix)cedure  Code." 
Only  the  four  petitioners  ever  appeared,  the  other  defendants 
we.o  never  present  or  impleaded  in  the  rcview   case,  and  none 
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of  them  took   any  steps  to  become  so.     Finally,  the   application  ' 

for   review   ^as   accepted  on   26th  Febraary    1900  by  Tasadduq 

Husaio,  Mr.  Bosworth  Smith's  successor,  who  in  his  order  clearly 

recorded  :  "  I   grant    the   application   and   dismiss   the  suit    of 

"the   plaintiff  Gnlla,  as  far  as  the  applicants',   namely,  Phoman, 

•' Dina,    Inda   and    Bhagirat's   share   of    Phasa   the    deceased's 

estate  goes." 

Upon  this  the  remainder  of  the  defendants,  including  six 
who  from  the  first  had  admitted  plaintiff's  claim,  appealed  to 
the  Divisional  Judge,  arging  that  the  claim  of  plaintiff  should 
liave  been  dismissed,  not  only  as  regards  the  share  of  the  four 
applicants,  but  as  i-egards  all  the  defendants. 

The  learned  Divisional  Judge  has  accepted  this  view,  and 
dismissed  the  whole  claim,  including  the  shares  of  the  sit  defend- 
ants who  had  confessed  judgment. 

This,  as  regards  the  six  who  confessed  judgment,  was  an 
obvious  slip  and  would,  under  any  circumstances,  have  to  be 
corrected. 

But  as  regards  the  main  question,  we  are  unable  to  agree 
with  the  conclusion  of  the  learned  Divisional  Judge.  Section 
544  of  the  Civil  Procedure  Code  does  not  apply  to  applications 
for  review,  but  only  to  appeals,  and  cannot  be  applied  to  reviews 
by  analogy,  for  there  is  in  effect  no  analogy  between  the  two. 
Section  544  gives  a  special  statutory  power,  when  an  appeal  is 
preferred  on  grounds  common  to  all  who  might  have  appealed, 
to  deal  with  the  appeal  as  if  this  had  actually  been  the  case. 
The  sections  dealing  with  applications  for  review  give  no  such 
statutory  power,  and  it  is  not  one  which  can  be  presumed  to 
exist  as  a  matter  of  course.  Indeed  it  is  quite  clear  that  in  a 
case  in  which  A  and  B  had  been  defeated  A  might  have  excel- 
lent grounds  for  review,  having  shown  due  diligence,  while  B 
might  have  no  such  grounds,  although  the  merits  of  the  case 
were  the  same  as  regards  both.  In  such  a  case  .\'s  appli- 
cation  would  be  properly  admitted,  and  B's  refused,  and,  it  is 
obvious,  that  if  A  alone  applied  for  review,  B  could  not  take 
advantage  of  his  success.  The  authorities  quoted  Porrnh  Nath 
Munditl  V.  Khettro  Monee  De^/a(')nnd  Ghinta  Monee  Paul  v. 
Pearce  Mohun  Mookerjee  (*),  (intrr  ali  i)  do  not  support  the  view 
that  when  a  review  is  granted  the  whole  question  may  be  re- 
opened  as  regards  all   the  parties,  but   only  that  the  whole  case 


(')20  Tr.fi.,284,        (»)  15  W.R.,  1.  F.  B, 
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may  be  re-opened  qua  the  petitioner  and  the  opposite  party.  If 
the  four  applicantsi  had  applied  for  review,  as  the  representntives, 
duly  authorized,  of  the  whole  of  the  defendants,  the  case  would 
have  been  different,  but  not  only  are  we  not  authorized,  in  the 
absence  of  anything  on  the  record  to  show  this,  to  assume  such 
authority,  but  the  order  admitting  the  reviesv,  and  the  final  order 
of  the  first  Court  on  review,  emphasize  the  fact  that  no  such 
authority  existed.  It  appears  to  us,  therefore,  that  the  respondents 
in  this  case  are  in  the  position  of  defendants  against  whom  a 
decree  has  been  passed  and  who  have  not  appealed  against  it. 
They  were  not  parties  to  the  application  for  review,  nor  to  the 
subsequent  proceedings,  and  they  had  no  locus  standi  to  appeal 
to  the  Divisional  Judge. 

Wo  accordingly  accept  the  appeal,  set  aside  the  judgment 
and  decree  of  the  lower  Appellate  Court,  and  restore  that  of  the 
first  Court,     Costs  against  respondents. 

Appeal  allowed. 

No  48. 

Before  the  Hon'hle  Mr.  Justice  Anderson. 

.        LIKAL  AND  OTHERS,-(Plaintiffs),— PETITIONERS, 

MiscKLLiNEous    1  Vevsus 

Side.  j 

(  SHARIF-UL- HASSAN  KHAN  AND  OTHERS,~(Drfendants), 
—RESPONDENTS. 

Civil  Miscellaneous  No.  20  of  1903. 

Civil  Procedure  Co Je,  1882,  SecHon  ^QQ—Afpeal  to  Privrj  Council— 
Co'ncurrent  finding  a  on  facts— Substuntial  question  of  lata — Proetdure. 

On  an  application  for  leave  to  appeal  to  the  Privy  Council  where 
upon  question  of  fact  the  decision  of  the  Chief  Court  was  concurrent  with 
that  of  the  Court  of  first  instance  and  upon  the  facts  aa  frii..a  no 
substantial  question  of  law  was  involved,  held,  that  under  the  last  clause 
of  Section  596,  Civil  Procedure  Code,  the  plaintiff  was  not  entitled  to 
appeal,  and  therefore  leave  to  appeal  should  not  be  given. 

Sukallutti  Mandrani  V.  Babulal  Mandar  {^),  Tulsi  Persad  Bhakt  v. 
Benayek  Misnir  (-),  and  In  re  Shri  Vi>'hwamhhar  Pandit  alina  Nana 
Maharaj  (*),  cited. 

Ashgar  Bexa  v.  Hydcr  H-.a  (*),  and  Qoj'inath  Birhar  v.  Ocluck  Chund0r 
BoseC),  dipsented  from. 


(^)  J.  L  B.  XXVI J I  Calc.,  190.  (»)  I.  L.  R.,  XX  Bom.,  099. 

(»)  I.  r>.  r' XXIII  Cnlc,  918  P  C.     (♦)  I.  L.  B.,  XVI  Calc.,  287. 
(')  /.  L.  J?.,  Xri  Calc,  1:92. 
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Application  for  leave    to  appeal  to  the  Priry    (Jouncii  from  a 
decree  of  the  Cht'ef  Court. 

O'Gorman,  for  petitioners, 
Madan  Gopal  and  Snkh  Dial,  for  respondente. 
Tbe  judgment  of  the  Court  was  delivered  by 

Anderson,  J. — This  is  an  application  for  leave  to  appeal   to    26i7i  Sov.  1903. 
the  Privy  Council  under  Section  598,  Civil  Procedure  Code. 

The  suit  was  over  Rs.  10,000  in  value,  and  the  decree  of  this 
Court   upheld  that  of  the  Court  below. 

The  grounds  taken  are  that  substantial  poinfs  of  law  as  to 
limitation  and  estoppel  were  raised  in  the  grounds  of  appeal 
prefen*ed  to  this  Court,  and  that  these  were  not  properly  gone 
into  and  decided,  and  on  the  authority  of  Ashghar  Reza  and 
an'4herx.  Byder  Reia  and  others  (>),  it  is  contended  an  appeal 
should  be  allowed  on  a  substantial  question  of  law  notwith- 
stAuding  that  such  question  may  be  immaterial  to  the  decision 
of  the  case,  and  that  this  Court  was  not  justitied  in  ignoring  a 
question  of  limitation,  even  although  waived  by  counsel. 

A  reference  to  the  judgment  of  this  Court  shows  that  a  suit 
for  possession,  brought  on  the  part  of  reversioners,  on  the  ground 
of  unjustifiable  alienation  of  ancestral  land,  was  decided  ou  - 
facta,  it  being  held  that  the  land  was  not  ancestral  but  self- 
acquired,  and  that  the  alienation  was  so  old  as  to  satisfy  all 
scruples  which  might  arise  as  to  necessity.  The  question  of 
estoppel  and  standing  by  of  plaintiffs  or  their  representatives 
was  touched,  but  the  case  was  decided  mainly  on  the  other 
grounds,  the  decision  being  coucuiTeut  with  that  of  the  Court 
below. 

Hon'ble  Mr.  Madan  Copal  cited  Huialbut/i  Mandrani  v. 
Babuhl  J/a-idor  (•)  especially,  page  193,  as  au  authority  for 
holding  that  the  ease  of  Ashgar  Beza  v.  llyder  Reza  (')  had 
been  overruled.  Maclean,  C.  J.,  there  remarked  :  "  It  appears 
"  U)  us  that  the  view  taken  in  the  case  of  Qopinath  Birbar  v. 
"  Goluek  Chuniier  B'jic  (')  (which  case  is  added  at  page  292  as  a 
**  note  to  the  case  under  consideration  fi-om  page  287)  must  be 
"  taken  to  have  been  subsequently  overruled  by  the  decision  of 
**  the  Privy  Council  in  the  case  of  Tulsi  Persad  bliakt  v.  licnavek 
"  Misser  (♦)."   In  the  latter  case  their  Lordships  of  the  Judicial 

(')  I.L.R.,Xri  Calc,  287.  {*)  I.  L.  R.,  XVI  Calc.,  292 

:*)  I.  L,  R,  XKVIII  Calc,  190        (♦>  L  L.  R,  XXUI  Calc.,  918  P.  C. 
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Committee  sum  up  their  conclusion  in  this  language  : — **  Their 
"Lordships  think  that  no  question  of  law,  either  as  to  construc- 
"  tion  of  documents  or  any  other  point,  arises  ou  the  judgment 
"  of  the  High  Court,  and  that  there  are  concurrent  findings  of 
"  the  two  Courts  below  on  the  oral  and  documentary  evidence 
"  submitted  to  them.  That  being  so,  the  present  appeal  cannot 
"be  entertained.'  " 

The  present  case  bears  a  great  similarity  to  the  above,  the 
Courts  having  decided  against  plaintiffs  independent  of  question 
of  limitation  and  estoppel,  although  the  first  Court  did  decide 
the  case  to  be  time-barred  as  regards  claim  of  Nanda,  who  was 
an  appellant  in  this  Court,  but  the  decisions  cover  Nanda's  case 
as  well  as  that  of  the  other  plaintifPs,  if  limitation  had  been 
allowed  him. 

In  the  case  In  re  Shn  Vishtuamhhor  Pandit  alias  Nana 
iHaftamj  (^),  a  Bench  of  the  Bombay  High  Court  declined  to 
grant  permission  to  appeal  when  the  High  Court  had,  in  appeal, 
confirmed  the  decree  of  the  lower  Court  and  had  taken  sub- 
staniially  the  same  view  of  the  facts,  upon  which  facts,  as  found 
by  both  Courts,  no  question  of  law  arose. 

In  the  present  case,  we  think  it  has  not  been  made  out  that 
a  substantial  question  of  law  arises  on  the  judgment  of  this 
Court. 

The  appellant,  if  so  advised,  can  appeal  direct  to  the  Privy 
Council  and  we  prefer  to  leave  it  for  their  Lordships  to  decide 
authoritatively  whether  appeal  lies  on  the  ground  that  ques- 
tions of  law  can  be  held  to  bo  involved  in  the  judgment  passed 
by  this  Court  on  Ist  A-ugust  1902  upholding  that  of  the  Court 
below. 

Application  rejected  with  cof  ts. 

Appli  cation  dismissed. 


(!)  I.L.R.,  XX  Bom.,  690. 
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No.  49. 
Before  Mr.  Justice  Chalterji,  CLE. 
ABDULLA  KHAN,- (DEFnxDANT),— PETITIONER,  ] 

Verstts  (    Kktisiow  Side. 

GIRDHARI  LAL,— (Plaintiff).— RESPONDENT.  ^ 

Civil  Revision  No.  1153  of  1902. 

<-ntract — Fraud — Fraiul  bettcein  vend-r  and  purchaser,  effect  of— 
Conh'ict  Act,  1872,  Section  19— Jurisdiction  of  Small  Coute  Court — Suit  f-  r 
damages  after  aioiding  sale  on  the  ground  of  fraud — Small  Cause  Court 
Act,  1887,  Schedule  11,  Article  15. 

The  defendant,  a  horse  dealer,  sold  a  mare  to  the  plaintiEE  which  he 
knew  had  a  crafked  hoof.  He  filled  up  the  crack  with  some  substance 
in  sach  r\  way  as"  to  defy  detection.  Shortly  after  the  pnrchase  the  mare 
having  to  walk  a  sSort  distance  was  foond  to  be  lame  and  on  enquiry 
being  made  the  d'^fect  was  discoveied.  The  piainliff  brought  an  action 
CO  avoid  ihe  pnrchase  on  the  ground  of  fraud  and  to  recover  damages, 
held,  that  he  was  entitled  to  avoid  the  '"'"  -•  '  v^---  -  <  --k  the  purchase 
money  from  defendant. 

Held  alto,  that  the  suit  was  one  fur  damages  after  avoiding  the  agree- 
ment on  the  gronod  of  fraud  and  as  such  was  cognizable  by  a  Ccurt  of 
Small  Cnnses. 

Rennick  (*)  uistiognished. 
Fetitiott  for  revision  of  the  order  of  Mr.  Kirthee  Singhy  Judge, 
Smili  Cause  Gourl,  Delhi,  dated  29th  March  1902. 

Mohammad  Sbah   Din,   for   petitioner. 
Shadi  Lai,  for  respondent. 

The  jadgment  of  the  learned  Judge  was  ns  follows: — 

CnATTEfUi,  J, — This  is  a  suit  decided  by  the  Judge,  Small  29th  June  1903. 
Cause  Court,  Delhi,  in  which  the  plaintiff  Lala  Gii-dhari  Lai, 
Pleader,  sues  defcndanf,  a  horse-dealer,  for  refund  of  Rs.  329, 
the  price  of  a  mare  sold  by  the  latter,  which  turned  out  to  have 
ft  cracked  hoof.  The  plaintiff  alleged  and  the  Judge  found  that 
the  crack  had  been  filled  up  with  some  substance  in  such  a  way 
ftB  to  defy  detection  ;  that,  shortly  after  the  purchase,  the  mare 
having  to  walk  a  short  distance  was  found  to  limp,  and  on 
tuqairy  being  made  the  defect  was  discovered.  The  defendant 
having  refused  to  refund  the  price,  the  present  suit  was  brought, 
which  the  Judge  deci-ee'l.  This  ajipli cation  seeks  to  revise  the 
jdecree. 

"  ^')  41  ft  B„  J|8«^ 
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The  first  objection  taken  is  that  the  Court  of  Small  Causes 
had  no  jurisdiction  to  hear  the  8uit,  which  is  said  to  be  one  for 
rescission  of  contract,  and  as  such,  excluded  from  the  jurisdiction 
of  the  Small  Cause  Court  by  Article  15  of  the  second  Schedule 
of  Act  IX  of  1887. 

The  learned  Judge  below  held  tlat  he  hnd  jurisdiction, 
because  the  money  sued  for  ■«  as  money  received  for  the  plaintiff's 
use  and  it  is  objected  before  me  that  he  is  ^Aicrg  in  this  view. 
I  need  not  go  into  the  numerous  authorities  cited  before  me,  but 
there  can  be  no  doubt  that  the  ca.^e,  as  bnd  and  decreed,  does  not 
fall  within  the  class  of  suits  styled  suits  for  rnnney  leceivtd  for 
plaintiff's  use.  The  suit  in  the  plaint  was  for  rccoveiy  of  the 
money  paid  for  the  mare  on  the  ground  of  fraud,  Section  19  of  the 
Contract  Act.  Such  suits  foim  a  class  by  themselves  and  do  not 
come  under  the  category  of  suits  for  money  received  for  plaintiff's 
use. 

There  can  be  no  doubt  that  Inking  the  word  "contract'" 
in  the  comprehensive  sense  in  which  it  is  used  in  the  Specific 
Relief  Act,  ?*.  e.,  including  conveyances  as  well,  the  term  "  rescis- 
"  sion  of  contract,"  which,  in  Article  15,  clearlj^  has  reference 
to  the  Specific  Relief  Act,  could  be  said  to  apply  to  the  present 
suit,  but  for  the  fact  that  Section  35  of  that  Act  deals  with  con- 
tracts in  writing.  The  words  "  in  wnting  "  are  repealed  wherever 
the  Transfer  of  Property  Act  is  in  force  which  it  is  not  in  the 
Punjab.  Thus  Article  15  has  no  application,  and  the  suit  itself 
is  not  for  the  rescission  of  contract,  but  for  damages  after  avoiding 
the  agreement  on  the  ground  of  fraud.  Plaintiff  has  to  restore 
the  horse  under  Section  64  of  the  Contract  Act.  The  objection  to 
iurisdiction  must  in  my  opinion  fail. 

Coming  now  to  the  merits,  the  main  facts  found  are  that  the 
disease  of  the  mare's  hoof  was  not  developed  while  it  was  in 
plaintiff's  hands,  after  the  purchase,  and  that  the  crack  was 
cleverly  concealed  by  artificial  means,  which  rendered  it  diflB- 
cnlt,  except  perhaps  for  experts,  to  find  it  out  on  inspection. 
Those  findings  are  supported  by  evidence  and  therefore  cannot 
be  revised.  I  do  not  think  it  probable  that  any  injury  likely 
to  cause  the  crack  was  sustained  by  the  mare  after  the  purchase. 
She  was  unbroken  and  the  evidence  shows  that  she  was  taken 
out  only  onco  after  the  purchase  to  the  house  of  a  trainer,  who 
was  not  at  home,  and  that  the  defect  was  discovered  while  com- 
ing back  from  there.  Under  these  circumstnnres  it  follows,  as 
has  been  infened  by  the  Judge,  that  the   crack  existed  while  the 


[May  1904.  ]  CIVIL  J0DGMEMT3—No.   oO.  \^\ 


mare  was  in  the  seller's  hands.  The  finding  that  it  was  cleverly 
concealed  necessarily  leads  to  the  inference  that  the  seller  was 
I'csponsible  for  the  act,  which  therefore  amoanted  to  fraud. 
The  learned  counsel  for  the  petitioner  admitted  that,  if  his  client 
was  guilty  of  such  act,  he  committed  fraud  and  was  justly  made 
liable  by  the  Judge.  I  think  the  findings  leave  no  option  to  me 
but  to  hold  that  this  was  the  case.  Carrie  v.  Rennick  (*)  is  a 
different  case,  as  it  was  based  on  misrcprcseutatiou  alone,  and 
not  fraud,  which  was  held  not  to  avoid  the^»ntract,  as,  under 
Section  19  of  the  Contract  Act,  the  plaintiff  had  the  means  of 
discovering  the  truth  with  ordinary  diligence.  This  is  a  case  of 
active  fraud,  which  none  but  an  expert  was  capable  of  detecting. 

The  application  is  dismissed  with  costs. 

Application  dismiised. 

No.  50. 

Before  Mr.  Jiiatice  Anderson  and  Mr.  Justice  Robertson. 

KHARUD   MIAN  AND  OTHERS,— (Defendants),— 

APPELLANTS,  ] 

Versus  [  Af  pe^iit.  Side. 

BADSHAH,—(Plaintifk),— RESPONDENT.  ^ 

Civil  Appeal  No.  454  of  1901. 

Custom-^-Inheritance — Right  of  grandsjn  whos«  father  has  pre-deceofed  the 
grandfather     in  the    estite  of    the    latter  -  Kaka  Khels    of  Parang  Kandi, 
Alfhrind     Khcl,  of  Peshawar     District— Further    appeal— Practice    of  Chief 
'ere  toith  concurrent  finding  of  facts. 

/■'uu/ir/,  ihat  by  custom  amoHK  Kaka  Khels  of  Paraug  Kandi,  Akhuud 
Khel,  of  Peshawar  District,  the  son  of  a  father  who  has  pre-deceased  him 
-iiccocds  to  the  property  of  the  trrandfather  as  ropreaentiog  bis  father 
Mild  is  not  passed  over. 

Held,  foUvwing  Kadir  ili,  .  )    '  iiat  a  finding   of   facts  in 

^<r'nich   two  Courts  had  coucarred  would   uot  be  di«turbed   by    the   Chief 
Court  unless  cogent  reivsons  are  shown. 

Furfh' r  appeal  from    the  decree   of  F.  Field,  Ei'^u.rc,  Additional 
divisional  Judge,  Peshawar,  dated  22nd  February  1901. 
Lakshmi  Narain,  for  appcUants. 
Zia- ad-din,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Asderson,  J. — In  this  appeal  a  question  is  raised  a^i  to  the    26<A  Jqhm  J  904 
applicability  of  Muhammadau  law  or  of  a  custom  in  accordance 

(')  41  P.  B.,  188<;.  (•)  i.  L.  B.,  XXYl  Calc.  1.  P.  0. 
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with  strict  Muhammadan  law  as  regulating  inheritance  amongst 
Kaka  Khels  of  Parang  Kandi,  Akhund  Khel,  of  Peshawar  District. 
The  Courts  below  have  concurred  in  lidding  that  the  son  of  a 
father  who  has  pre-deceased  hiin  succeeds  to  the  property  of  the 
grandfather  as  representing  his  father,  and  is  not  passed  over. 
This  lindiug  is  in  accordance  with  the  answer  given  to  question 
45  of  the  Customary  law  of  Peshawar  District  prepared  at  the 
last  Settlement. 

We  cannot  admit  ground  8  of  appeal  that  the  onus  was 
wrongly  laid.  Parties  alleged  that  they  followed  rivcaj^  and 
there  was,  therefore,  no  hardship  in  laying  on  defendants  the 
onus  of  proving  the  particular  custom  as  to  inheritance  set  up 
by  them  contrary  to  the  usual  custom  prevailing.  Furthermore, 
evidence  of  both  parties  was  taken,  and  there  can  be  no  doubt 
that  the  plaintiff's  evidence  was  preferable. 

Another  point  taken  was  that  plaintiff's  father  had  been 
separated  off  and  received  his  portion  during  his  lifetime,  and 
that  plaintiff  could  iTot  claim  his  share  of  the  land  given  by 
Abdulla  Mian  in  his  lifetime  to  his  two  daughters-in-law,  the 
wives  of  defendants  1  and  2.  The  finding  of  both  Courts  below 
on  this  was  against  defendants. 

Wo  have  heard  appellants'  counsel  and  have  fully  considered 
his  argument  wliich  does  not,  however,  convince  us  that  there 
has  been  any  error  on  the  part  of  the  Courts  below.  Their 
finding  is  a  concurrent  finding  on  facts  and  following  the  princi- 
ple enunciated  by  their  Lordships  of  the  Privy  Council  in 
Kadir  Moidiny.  Nepean  (0>  we  are  not  prepared  to  interfere  with 
such  a  finding  unless   cogent  reasons   be  shown. 

The  appeal  is  dismissed  with  costs.  Appeal  dismisse-l 

No.  51. 

Before  Mr.  Jiislice  Chatterji,  CLE. 

TULLA  AND  ANOTHER,- (Defendants), APPELLANTS, 

Appellate  SiDB.  ^  Versus 

GOPI   AND   ANOTHER,— (Pi,AiNriFi->i),—  RESPONDENTS. 
Civil  Appeal  No.  G94  of  1903. 

Po^seiii-ion— Ejectment— Suit  for  po^seseion  hy  person  dispossessed 
against  one  having  letter  title  thun  himself— Title  of  posicssion— Burden  of 
proof— Specific  llelief  Act,  1877,  Section  9. 

PoBsession  on  tbo  strength  of  whicli  a  suit  tan  Ic  lirought  for  re- 
covery  of  iramovablo  property  after  dispossession  by  the  defendant  where 

(»)  I.  L.  R.,  XXVI   Calc.,  I.  P.  C. 
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tbe  suit  is  not  of  the  natnre  contemplated  in  Section  9  of  the  Specific 
Relief  Act  must  be  of  proprietary  character  and  of  lonp  standing.  There- 
fore a  dispoeeessed  plaintiff  who  was  not  the  real  owner  of  the  disputed 
property  but  a  mere  temporary  squatter  and  was  dispof^sessed  under 
colour  of  title  by  the  defendant  in  whose  favour  the  property  was  mutated 
by  tbe  Revenue  anthorities  cannot  succeed  simply  on  the  strength  of  snch 
previous  possession,  but  must  prove  a  title  in  himself  to  justify  a  decree 
for  recovery  of  possession. 

Sudani  a  v.  Kesho  ('),  referred  to. 
Further  ajjppal  from  the  decrte  of  Major  G.  C.    Bea  Ion,    Divisional 
Judge,  Jullundur  Division,  daffd  llfh  July  1902. 
Harris,  for  appellants. 
Ram  Chandra,  for  respondents. 

The  jndgment  of  the  learned  Jadge  was  as  follows  :  — 

Chatterji,  J. — The  material  facts  are   stated    in   the  jiul:^-      j(5^j^  j^/„  1903. 
ment  of  the  Divisional  Judge.     The  learned  Judge  has   objected 
to  the  instrument  of  mortgage  propounded  by  the  defenlant   on 
the  ground  of  want  of  stamps  and   registration.     But   the  deed 
appears  to  have  been  admitted  in  evidence  in  the  first  Court,  and 
under  Section  .36,  the  admissibilitj-  could  not  be   called  in    ques- 
tion, though  the  procedure  laid  down  in  Section  62  could   be 
adopted.     The  objection  on  the  score  o(  want   of  registration  is 
apparently  a  more  formidable  one  and  diflicult  to  get  over. 

The   first    question,    however.  uJd    plaintiffs  succeed 

without  proving  their  own  title  and  should  defendant's  title  be 
investigated  before  plaintiffs  show  a  better  one.  The  learned 
Divisional  Judge  holds  that  as  plaintiffs  were  in  possession, 
wlicn  defendants  under  colour  of  their  mortgage  dispossessed 
them,  and  got  mutation  of  names  in  their  own  favour,  they 
should  show  their  superior  right  to  the  land.  This  raises  a 
point  on  which  the  different  High  Courts  in  India  are  not  agreed, 
plaintiffs  do  not  sue  under  Section  Specific   Relief   Act. 

They  in  fact  sue  on  title,  bin,  thi.s  tlicy  were  wholly  unable  to 
establish  according  to  the  view  of  the  first  Court.  The  later 
derision-  of  tho  Calcutta  High  Court  lay  down  that,  when  a 
plaintiff  does  not  sue  under  the  Specific  Relief  Act  for  restora- 
tion of  passession,  he  cannot  rely  on  simple  }>ossession  Ixjforc  tho 
dispossession  by  the  defendant  as  piX)of  of  his  title  to  recover  the 
l;iiid.  The  Bombay  High  Court  which  originally  held  this  view 
has  in  late  yeare  veered  round  to  the  opposite  opinion.  Sudama 
v.   J\csho    0),   which    lays  down   latter  doctrine,   professes   to 
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follow   the  earlier  Calcutta  casep,  which,  as  T  have  already  s^-id, 
conflict  with  the  later  ones. 

I  do  not  propose  to  discuss  the  diffcrf^nt  rulings  of  the 
various  High  Courts.  In  ray  own  opinion  p-jssession  on  the 
strength  of  which  a  suit  is  brought  for  recovery  of  immovable 
property  after  dispossession  by  the  defendant  where  the  suit  is 
not  of  the  nature  contemplated  in  Section  9  of  the  Specific  Relief 
Act  must  be  of  proprietary  character  and  of  long  standing.  A 
mere  temporary  squatting  is  not  such  possession.  I  also  think 
Section  110  of  the  Evidence  Act  speaks  of  actual  possession — not 
the  mere  right  to  possession.  The  remedy  given  by  Section  9  of 
the  Specific  Relief  Act  should  also  be  deemed  to  be  exhaustive  so 
far  as  the  right  of  recovery  based  on  possession  of  a  temporary 
character  is  concerned. 

In  the  present  case  the  plaintiffs  have  no  right  to  possession 
of  Ganga's  land,  unless  Gauga  can  be  held  to  be  presumably 
dead.  They  also  allowed  themselves  to  be  dispossessed  under 
colour  of  title  by  the  defendants,  and  mutation  of  names  has 
taken  place  in  favour  of  the  latter.  The  entry  is  prima  fade 
proof  of  the  latter  being  mortgagees,  and  pi  aintiffs,  before  they 
can  challenge  the  validity  of  the  mortgage,  must  show  their  own 
locus  standi.  In  my  opinion  the  onus  of  proof  is  thus  shifted  to 
them  on  the  facts  of  this  case,  and  the  trial  should  take  place 
on  this  basis. 

I,  therefore,  reverse  the  decree  of  the  Divisional  Judge  and 
■  return  the  case  to  him  for  a  fresli  decision  with  reference 
to  the  above  remarks.  1  am  told  that  Ganga  Ram  has  now 
returned  and  has  executed  a  duly  registered  deed  in  defendant's 
favour.  I|  cannot  take  cognizance  of  this  matter  at  this  stage 
and  leave  appellants,  if  so  advised,  to  bring  it  to  the  notice  of  the 
Divisional  Judge. 

Court-fee  on  the  petition    of    appeal    lobe   icfundcd— cil  ■ 
costs  to  abide  the  event. 

Appfdl  n/InirnJ 
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No.  52. 

Before  Mr.  Justice  Anderson. 
ALLAH   DAD— (Defendant),— APPKLLANT.  J 

Verxus  I  ApprttATE  diDi. 

BUDHA -(Plaintiff), -RESPONDENT.  ' 

Civil  Appeal  No.  833  of  1902. 

iiivoT — Mortgage  of  minor's  pnperiii  ly  de  faelo  guardian — Validity  of 
mortgage — Nece8>ity — Mr.rignge  henejicial  to  minor'*  interests — Liability  of 
minor  in  equity— Specific  Relief  Act,  1877,  Sectioni'  38,  41. 

The  mother  and  de  facto  s^nardiaii  of  a  Mahamniadan  minor  mortgaged 
property  of  her  minor  son  in  order  to  discharge   ordinary  debts  incur- 
red mostly  by  his  father  for  the  support  of   the    family.     After  attaining 
majority  the  minor  filed  a  suit  to  avoid  the  morti^ajro  on    the  ground  that 
?hf«  contract  iieing  void  a6  ini7o  he    was   entitled  to    be   put   in  possession 
out  recognizing  the  defeiidant  at  all. 

U«Ul,  that  although  the  plaintiff's  mother  was  not  legally  authorized  to  act 
a/f  his  guardian,  the  moi.ey  advanoeil  must  be  taken  to  have  been  borrowed 
fornecessaries  and  the  alienation  beneficial  tr>  his  interest,  and  that  there- 
fore under  Sections  38  and  41  of  ihe  Specific  Relief  Act.  a  Court  administering 
equitable  principles  is  justified  in  exercising  its  di$>cietion  to  compel  the 
plaintiff  to  restore  uiHtlers  to  the  status  quo,  which  should  not  have  been 
interfered  with  by  the  Appella*«  Cimrt  without  gnvioR  reasons. 

Mohon  Bibee  V.  Dharmod^js  Qhoge  ('),  and  Thurston  v.  Nottingham 
Permanent  Benefit  Building  Society  (•),  explained  and  diit'ngaished. 

Dharm  Singh  V.  Szyad  Zchi^r-ul-Buisain  C),  Husiu  v.  Xand  Lai  (♦), 
Jowahir  v.  Mus-amtnat  Chandi  (»),  S>rdari  3Ial  v.  Khin  Bihctlur  K\an  {':, 
and  Ptvi  Diita  v.  Saudagar  Sinyh  (»),  referraa  to. 

Further    appeal    from   the    dfcree   of    W.    C.    Beuouf  Esquire, 
[Hrisi"i.n/  Judge,  Sialkof  Dtvition    l,f>  i  ufh  fh-'..i,p,  1902. 
Nabi  Bakfish,  for  appellant. 
Mnhamroad  Shafi,  for  respondent. 
The  judgment  of  the  learned  Jadj^e  was  as  follows  :— 

AxpKRsox.  .1.— This    is    n    c&se    in    whieJi    a    .Miihammadan     23th  Nov.   190.S, 
motlier,  not  shown  bj  cnstoin  to  be  ree^>frniz«*d  as  a  lawful  guard- 
ian,  mortgaged  the    pro}»erf3'  of    her    miiu)     <nn    in    order    to 
discharge  certain  liabilities,  lu'ld  by  the  tirsl  C.mt  to   U    \\vcv<- 
3aiy  debts. 

'  :  i-*  sued  to  avoid  the  moitgage  and  got  a  decree 

Citnditionnl  on  refund  of  the  money  advanced. 


L.  II,  XXK  Cilc.,  539.   P.  0.         ^•)  73  P.  R.,  1890.  P.  B. 
/;.,  1  Ci.  U^^-'>  I.  (%'  '.K»  p.  R.,  1890. 

-  i'   /^,  l«'-'l.  K*)  11  P.  «.,  1899. 
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This  was  sot  aside  by  the  Divisional  Judge  on  the  .strength 
of  the  decision  contained  in  Dharm  Singh  v,  Sayad  Zahur-ul- 
Hvss.nn  (*),  which  is  to  the  effect  that  the  Muhammadan  mother 
is  not  recognized  as  a  de  facto  giiardian,  and  he  held  that 
the  transaction  being  void,  defendant  could  not  properly  claim 
compensation. 

A  further  apponl  was  admitted  on  the  ground  that,  as  the 
money  was  used  for  benefit  of  the  minor,  he  must  do  equity  by 
restoring  it. 

The  case  has  been  argued  befoi^c  me. 

The  appellant  relies  on  ./oM;a/ir/' V.  Micssamnuit-  Ghandi  (^), 
Sarturi  Mtdv.  Khan  Bahadur  Khan  ('').  I'l!  Dtci  D/tta  v. 
Saudag'ir  Singh  ('/,  as  to  the  discharge  of  just  antecedent  debts 
falling  within  the  definition  of  necessary  pnroliase,  and  has  cited 
sevei-al  luliiigs,  more  or  less  inapplicable,  as  to  acts  of  guardians, 
but  he  has  not  touched  the  point  on  which  the  appeal  was 
admitted,  viz.,  the  obligation  resting  on  plaintiff  to  do  equity 
before  seeking  it. 

Mr.  Muhammad  Sliafi  relies  on  a  recent  ruling  of  the  Privy 
Council  m  the  ease  of  Mohori  Bibee  and  another  v.  Dharmodns 
Ghote  (°).  In  this  case,  following  the  ruling  of  the  Court  of 
Appeal  in  Thurston  v.  Nottingham  Petmnntnt  Benefit  Building 
St'ciety  (^),  it  was  held  that  a  Court  of  Equity  cannot  say  that  it 
is  equitable  to  compel  a  person  to  pay  any  moneys  in  respect  of 
a  transaction  which,  as  against  that  person,  tic  legislature  has 
declared  to  be  void. 

The  learned  Counsel  argued  that,  n»  the  alienation  of  Mus- 
sammat  Imam  Bibi  was  void  nb  initio,  (he  plaintiff  is  entitled  to 
be  put  in  possession  without  recognizing  the  defendant  at  all,  who 
has  his  remedy,  pos.sibly,  against  Mussammat  Imam  Bibi.  But  in 
the  case  cited  their  Tjordships  merely  declined  to  interfere  with  the 
manner  in  which  tlie  Courts  bi  low  had  exercised  their  discretion 
in  declining  to  make  use  of  the  powers  vested  in  them  under 
Sections  :W  and  41  of  the  Specific  Helief  Act,  inasmuch  as,  when 
a  man,  who  had  hn-n  told  that  the  person  with  whom  he  was 
dealing  was  a  minor  and  still  persisted  in  dealing  with  him  and 
lent  him  money,  it  should  not  be  held  that  "  ju.st ice  required  " 
the  return  of  that  money  to  the  lender.     In  the  case   before   the 
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Court  of  Appeal  the  Building  Society  was  aware  that  it  ,was 
dealing  with  a  minor,  and  so  the  Court  refused  to  return  its 
advance  of  money,  although  saving  it  from  loss  in  respect  of 
■mother  part  of  the  case.  It  was  not  laid  down  that,  in  no  case 
of  v>id  contract,  could  the  Coui't  exercise  its  discretion. 

In  this  case,  the  Court  exercised  its  discretion  in  a  manner 
which  ha*;  usually  been  followed  by  the  Punjab  Courts,  and  the 
Con  it  of  Appeal,  in  setting  aside  its  order,  gave  no  reason  for 
holding  that  this  discretion  was  exercised  unwisely,  and  did  not 
really  touch  the  question. 

Another  ruling  of  the  Bombay  High  Court  in  the  case  of 
Sathii  I'iraji  Marwadiy.  Balwantrao  (*),  cited  by  respondent's 
learned  counsel,  does  not  appear  to  be  in  point. 

It  is  not  seriously  contended  that  the  purposes  to  which  the 
money  was  applied  were  not  proper  purposes,  and  that  plaintiff  s 
property  might  not  have  been  charged  with  Iheir  settlement. 
Old  mortgages  had  to  be  paid  off  and  money  provided  for  family 
expenditure,  and  it  is  not  shown  that  there  was  any  extrava- 
gance on  the  part  of  Mussamraat  Imam  Bibi  who,  althoagh  not 
legally  authorised  tn  act  as  plaiutiff's  guardian,  nevertheless  acted 
IS  much  in  his  interests  as  any  ordinary  de  facto  guardian  would 
have  done.  The  money  taken  by  Mussammat  Imam  Bibi  was 
nnrloubtedly  expended  for  his  benefit,  and,  to  bid  defendant 
liave  recourse  to  a  separate  suit  against  Mnssammat  Imam  Bibi, 
does  not  recommend  itself  to  my  view  as  fair  or  just  under  the 
'nrcum8tance«. 

!Mr,  Muhammad  Shafi  points  out  with  reference  to  the 
decision  in  Mustii  v.  Naivl  Lil  (-),  following  the  decision  of  the 
Privy  Council  in  Hanoomau  Pershad  Panday's  case  that  if,  in 
case  of  a  void  alienation  by  an  irregular  guardian,  the  alienee  is 
placed  in  no  worse  a  position  than  he  would  be  had  the  aliena- 
tion been  effected  by  a  guArdiau  recognised  by  custom,  a  serious 
anomaly  will  result.  I  admit  tliat  there  is  a  good  deal  of  force  in 
the  contention,  but  each  case  has  to  bo  decided  on  its  own  merits. 

It  is  clear  that,  in  the  present  case,  the  money  raised  by 
plaintiffs  mother  was  applied  to  sati'^fying  ordinaiy  debts 
inctured  mostly  by  plaintiffs  father  for  the  support  of  the 
family.  It  does  not  therefore  appear  that,  in  being  obliged  to 
make  these  good  before  he  can  oust  defendant,  plaintiff  is  being 
ptit    in    any  worse  position   than   he   wonld   have  been  had 
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he  brought  an  nnauccessfal  suit  to  contest  the  validity  of 
hig  father's  previous  alienations.  The  question  of  necessity  was 
fully  gone  into  by  the  first  Court,  a^id  the  lower  Appellate  Court, 
although  it  did  not  go  into  this  question  fully,  expressed  no 
adverse  opinion. 

I  think,  on  the  whole,  the  first  Court's  order  was  passed  in 
exercise  of  the  discretion  vested  in  it  under  the  Specific  Reliif 
Act,  and  that  discretion  was  exercised  soundly. 

I  accept  the  appeal  and  restore  the  decree  of  the  first  Court, 
bat,  under  the  circumstances,  think  it  fair  to  order  that  each 
party  bear  his  own  costs  throughont. 

Appeal  allotoed. 

No.  53. 

Before  Mr.  Justice  Chatterji,  C.  I.E.,  and  Mr.  Justice  Rohertson. 

ASA  RAM,-(PrAiMiPP),— APPELLANT, 
ArriLtATE    SiD>.  {  Vergus 

HARI  SINGH  AND  OTHERS,— (Dependants), - 
RESPONDENTS. 

Civil  Appeal  No.  1095  of  1900. 

Religiout  Institution  — Mahn:it — Bight  of  snppnrtfirs  or  irorfhipperi) 
to  r«mov*  a  Mahant  for  immorality. 

In  a  suit  by  a  person  olaiming  as  the  lawful  mahnnt  of  a  dera  for  re- 
covery of  possesfiion  thereof  and  of  the  1  viids  attached  thereto,  where  it 
appeai'ed  that  the  plaintiff  enticed  awiy  a  young  widow  from  the  village 
and  had  gone  off  with  such  propen  v  belonging  to  the  dera  as  he  was  able 
to  seize,  and  deserted  the  d-sra  which  had  been  entirely  supported  by  the 
villagers,  and  in  the  arrangements  f'>r  which  they  had  always  taken  a  pre- 
dominant part  and  liaJ  after  the  plaintiff's  desertion  installed  another 
mahant  in  his  place,  and  to  which  appointment  the  bhek  had  taken  no 
exception  either  as  to  the  rejection  of  plaintiff  or  as  to  the  appointment  of 
the  substitute  in  his  placp. 

Held,  that  the  plaintiff's  condnct  being  unworthy  of  his  oflSce  the 
worshippers  of  the  dera  were  fully  justified  in  removing  and  competent  to 
remove  him  and  to  appoint  his  successor. 

Bau'dSukhrdm  Das  V.  Barhamj^uri  {'>,  and  Oiran  Parkash  v,  Hagura 
Singh  (•),  referred  to. 

Further  appeal   from   the    dec  ee  of   0.  0.   Johmtone^   £}squire, 
Dtvitional  Ju4ge,  Umhalla  TUvision,  dated  ith  August  1900. 
K.  C.  Chatterji,  for  appellant. 
Jhanda  Singh,  for  respondents. 
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The  judgment  of  the  Court  was  delivered  by 

RoBERTSOK,   J.— This  is  a   somewhat  peculiar  case.     The    26^^  /wfie  1903. 
facts,  as  found  by  the  lower   Courts   concurrently,   are  that   the 
plaintiff  Asa  Ram,  who   was  a  raahant  of   a  dera  in   the  village 
of  Ujlan,  enticed  away  a  young  woman,  a   widow,  from   the  vil- 
lage, went  off  with   such  cattle   and  effects  as  he   could  lay   his 
bauds  upon  and  deserted  the  deru.  After  about  a  year  and-a-half 
the  villager  appealed  to  the  Tahsildar,  got  into  the  dera^  and  in 
the  absence  of  the  fugitive  mahant  installed  one    Ram   Partab 
in  his  place.     The  dera,  it  is  found   by  the  lower  Courts,  was  en- 
tirely supported  by  the   villagers,   who  had    made  over  certain 
land  for  its  support,  upon  which  they   pay  the  land  revenue,  no 
one  but  this  village  is  interested  in  the  dera  or  contributes   to  its 
support. 

It  is  quit«  clear  that  when  Asa  Ram  waa  appointed  the 
villagers  took  a  very  prominent  part  in  selecting  him  out  of  three 
ckelas,  in  fact  they  appear  to  have  made  their  choice  and  success- 
fully insisted  on  carrying  it  out. 

The  learned  pleader  seeks  to  traverse  some  of  the  findings  of 
fact,  especially  that  as  to  the  desertion  of  the  shrine  for  18 
months.  The  first  Court  clearly  came  to  this  conclusion,  and  it 
was  not  traversed  in  the  grounds  of  appeal  to  the  lower  Appellate 
Court,  and  though  there  is  some  ambiguity  about  the  matter  we, 
thei'efore,  must  accept  the  concurrent  finding  of  the  Courts  as  to 
this  fact. 

The  contentions  of  the  learned  pleader  foi-  the  appellant  arc 
jiriucipally  (1)  that  the  villagei-s  had  no  authority  to  remove  the 
mahant,  and  (2)  that  the  misconduct  for  which  they  removed  him 
was  not  such  as  to  justify  that  coui-se. 

We  must  note  before  discussing  the  case  that  there  are  sev* 
ral  eiTors  as  to  facts  on  the  i-ecord,  and  mistakes  of  various 
inds,  which  should  have  been  avoided  in  the  judgment  of  the 
i-st  Court  which  we  further  note  was  not  given  in  English. 

We  have  heard  the  learned  pleaders  at  considerable  length 
aid  been  carefully  thix)ugh  the  evidence,  and  considered  the 
rulings  Baica  Sukhran  Vat  c  Barham  Puri  (')  and  Giyan 
Farkash  v.  Hatura  Singh  (')  in  particular,  and  see  no  reason  to 
interfere  with  the  concuiTent  fiudings  of  the  lower  Courts. 

We  think  it  in  oleur  that  the  plaintiff  deserted  the  dera, 
aft«r  committing  an  act  of  gross  immoi-ality.    The  d^ra  was 
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clearly  a  village  one,  in  the  arrangements  for  which  the  village 
had  always  taken  tlie  predominant  part.  The  hhek,  who,  as  is 
contended  by  the  plaintiff,  have  the  right  of  appointment  and 
rejection,  have  taken  no  exception  to  the  rejection  of  plaintiff  and 
appointment  of  the  substitute  in  his  place.  The  village  is  solely 
concerned  in  the  question  and  we  think,  it  is  clear  that,  in  the 
absence  of  any  objection  on  the  pai-t  of  the  dhek  at  any  rate, 
the  defendants  were  competent  to  take  the  action  they  did.  The 
rights  of  the  bhek  are  not  before  us. 

As  to  the  misconduct  being  sufficient  to  justify   the  action 
taken,   we    have   no  sort  of  doubt.     The  evidence  of  some  of  the 
witnesses,  Moti  Ram,  in  particular,  for  the   plaintiff    (not  Maui 
Ram,  witness  for  defendant,  as  recorded  by  Damodar  Das  in  his 
judgment)    is   marked    by  a  loose  immorality  and  a  gross  levity, 
which  should  not  have   been   tolerated   in   a   Conrt  of  Justice. 
Whatever  allowance  may  be  made  in  one's  own  judgment  for  the 
natural   frailties  of  human  nature,  the  brazen   proclamation  that 
gross  immorality  is  no  bar  to   the   claims  of  reputed  holy  men  to 
occupy  high  spiritual  positions   is   painful   to   contemplate  and 
cannot  be  admitted  as  convincing.     Some  of  the  plaintiff's  wit- 
nesses not  only  set  forth  that  open  immorality  is  no  bar   to   the 
sacred  office  of   mahant,  but  proclaim  that  they  themselves  have 
perpetrated  such  immorality,  naturally  this  being  so,  and  probably 
notoriously  so,  they  are  anxious  to  set  forth   that  such  conduct 
does  not  justify  dismissal.     The  statement  of  Moti  Ram,  mahant, 
himself,  that  no  one  is  to  be  considered  a  pakka  mahant   unless 
he  has  decoyed  away  a  girl,  is  disgusting  in  the  extreme,  whether 
intended  as  a  degrading  joke  as    Uamodar  Das  records  or  not,  we 
have  seldom   come  across  a   case   of  such  entire   contempt  for 
public  decency  and   decorum.     We  think  it  clearly  established 
that  plafntiff  was  guilty   of  such   grave   immorality   as   would 
have   fully   justified   his   dismissal,   and  we  further  hold  that  in 
view  of  the  fact  of  his  desertion  of   the   dera,   and    its   peculiar 
relation  to  the  village,  that  the  villagers  were  entitled  to  replace 
him,  and  that  the  plaintiff  has   not  made   out  his   claim   to  be 
reinstated   and   to   return  to   the  scene  of  his  immoral  prncticcs 
and  to   continue   them   in   defiance    of   all   decency   and   public 
censure.     He  clearly   deserted   his   post   and    his   duties,  he   is 
out  of  possession,  and  he  has  not   established   his   right   to   res- 
titution.    The  appeal  is  dismissed  with  costs  throughout. 

Appeal  dismii^9d. 
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No.  54 

Before  Mr,  Justice  Chatterji,  C.I.E.,  and  Mr.  Justice  Robartson, 

JIWANDA8  AND  OTeERS,-(PLAL\TiFFs),— 

APPELLANTS, 

AppitLATK  Side. 

Versus 
UMAR  AND  OTHERS,— (Dependants), -RESPONDENTS. 
Civil  Appeal  No.  260  of  1902. 
Res  judicata — Civil  Procedure  Cod',  1882,  Sect'i-n  IZ— Decree  in  $uit 

of   small  cause  nature— Subsequent  s'lit  for  estaoUihme"t  of  title  — Co  npeten- 
ey  of  Court  to  try  fuch  subfcqiie-t  suit. 

Held,  that  an  incidental  decision  on  a  qnestion  of  titl«  piren  in  a  suit 
for  rent  does  iiOt  operate  as  resju  ienfn  in  a  suhseqnent  sait  brought 
for  the  purpose  of  establish ing  a  title  to  the  property  itself,  wh-n  the 
Court  which  had  given  the  inciddutal  decidian  had  nu  jurisdiotion  to 
try  the  subsequent  suit. 

Kasisicar  Mukhopudhya  v.  Ifoh'n^ra  Nith  Bhaatlnri  ('),  DiPi'ka»ath 
Roy  V.  Ram  Chand  Aich  {^),8hima-  Din  v.  Ohul -m  Ktulir  ;'),  Bholabhai 
V.  Ade*ang  (*),  Govind  bin  Lakhhminnhet  Anjorlekar  v.  Dhondlmr iv  {'), 
Vithilivga  Padayachi  v.  Vi'hilinga  Uudali  ("),  8rivj*>gachariar  v.  Ranui' 
sami  Ayyangar  ('),  Sultan  Babibullt  Khan  v.  ilohnbut  Khan  (•)  and 
Sitya  Nunda   Sarkar  v.  Ram  Narain  Dax  (*),  referred  fo. 

Further  appeal  from   the  decree  of  Mij  r   E.   Ingli*,    Divisional 
Judge,  Pefhawar  Ltvision,  dded  2Qth  July  1901. 
Muhammad  Shah  Din,  for  appellants. 
Sham  Lai,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Robertson,  J.— It  is  quite  clear  that  both  the  lower  Courts  2'3rd  June  J 903. 
Iiave  made  a  mistake  in  this  case.  An  incidental  decision 
on  a  question  of  title  given  in  a  suit  for  rent  does  not 
constitute  a  res  judicata  on  a  question  of  title  to  the 
property  itself,  when  the  Court  which  came  to  that  decision 
had  no  jurisdiction  bo  try  the  subsequent  suit.  Here  the  Court 
of  the  Munsif  of  the  2nd  class,  which  tried  the  suit  for  rent 
had  clearly  no  jurisdiction  to  try  and  determine  the  presebt 
suit,  and  in  addition  to  this  the  parties  are  not  predscly  the 
same,  and  the  course  of  appeal  is  different.  The  effect  of  a 
suit  for  rent  in  a  subsequent  suit  involving  title  is  discu^'8ed  in 
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Kasinwir  Mukhipidhita  V.  M- hendr-i  Nath  lihandmi  (*),  and 
Dwarkaaath  Ttoy  v.  R'lm  (Jhaml  Aich  {'^ ).  Other  authorities,  vit., 
Shaniat  Din  v.  Ghulam  Kidir  (»),  Bht>hihhni  v.  Adisant)  (*), 
Giivind  bin  Lahskmamhet  Anjorlekar  v.  ho'tdbarav  (*),  Vithiliuga 
Padayachi  v.  Vvliiling  i  Mudali  C^),  Sricangachmiur  v.  Rima- 
sami  Ayyangat  (^),  Sultan  Habibull a  Khan  v.  Mihabat  Khin  (*>, 
and  Sitya  Nunda  Sarkar  v.  Bim  Nariin  Bus  (^),  were 
quoted,  bat  the  principle  is  too  well  known  to  require  further 
discussion. 

Under  Section  13,  Civil  Procedure  Code,  no  decision  by 
any  Court  is  res  judicata  unless  that  Court  had  power  to  try 
the  subsequent  suit,  or  the  suit  in  which  the  issue  was  subse- 
quently raised,  and  the  Munsif,  2nd  class,  of  Mardan,  had 
clearly  no  jariadiction  to  try  this  suit.  The  judgments  of  the 
lower  Conrts  are  accordingly  set  aside  under  Section  562,  and 
the  case  remanded  for  decision  on  its  merit.  Stamps  on  appeal 
will  be  refunded.     Costs  to  be  costs  in  the  cause. 

Apfeal  alloiced. 


ArnttiTR  Bisa. 


No.  55. 

B'fore  Mr.  Justice  Chatterji,  CLE. 

BALDEO  DAS  AND  ANOTHER,-(Judgment-debtors),— 
APPELLANTS, 

Versus 

CHUNI  LAL  AND  ANOTHER,— (Decree-holders),— 
RESPONDENTS. 

,    Civil  Appeal  No.  765  of  1902. 

Execution  of  decree — Applicalion  by  decree-holder  for  tran>>Jcr  of  decree — 
Civil  Procedure  Code,  1882,  Section  223 — 8tep  in  a'>d  of  execution— Litnita' 
tion  Act,  1877,  Article  179. 

Held,  that  au  application  by  a  decree-holder  to  f  he  Court  passing  the 
docree  to  send  it  to  another  Court  for  execution  under  the  provisioua  of 
ISBctiou  223,  Civil  Procediire  Code,  is  a  step  in  aid  of  execution  within  the 
meaning  of  Aiticle  179,  Schedule  II,  of  the  Uimiiation  Act. 

Chundra  Nath  Qossami  v.  Gurroo  Proaunno  Qhose  (*°),  cited. 
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Miscellaneous  first   appeal   from    the   order   of  Bhai   Aya    Sivgh, 
District  Judg",  Tlissar,  dated  \9th  July  1902. 

Sham  Lai,  for  appellants. 
Lai  Chand,  for  respondents. 

The  judsrment  of  the  learned  Judge  (so  far  as    is  material  for 
the  purposes  of  this  report)  was  as  follows : — 

*»*♦**#•» 

The  point  in  this  cxso  is  whether  an  application  to  .send  St h  March  1904. 
ili;  der^rje  to  aiiothor  Court  for  execution,  under  Soetion  22.3, 
Oivil  Pi'O03durj  Code,  is  a  stop  i-i  aid  of  execution.  I  hold  with 
the  lower  Coart  that  it  is.  See  Ghundra  Nath  Gcssami  v.  Gurron 
Protnnno  Ghme  (}).  There  ar;^  other  aafclioritios  quoted  by 
.Stirling  in  his  work  on  Limitation,  page  417,  to  the  same  effect, 
and  Mr.  Sham  Lai  cannot  quote  a  singlo  one  to  the  contrary. 

The  dato  of  t'li  applioitiou  in  fhi  Dih;'Ujjarii  Court  i?;  as- 
sninod  to  be  18th  November  1898  on  which  the  order  was  pas.sed. 
Thi.s  is  not  challenged  in  the  appeal,  and  there  i.s  nothing  to 
show  that  the  assumption  is  ijieorrect. 


TI, 


iimi'ol    1 -;    r1 1 -;iii  I  scoil    -nrifli    fnafc 


Api^feal  di^mif!f:p  i. 


No.  56. 

Before  Mr.  Jnstice  lipid. 
WINGR()VI<;-(Petitioxer),-APPRLLAKT, 

Vtrsus 
WINGROVE,— (Defendant),— RESPONDENT. 
(Jivil  Appeal  No.  1088  of  1903. 

Ajtjieid—Anilicalion  for  judicial  separation  on  the  grounds  of  adultery 

i    'cruelty — Decree  on  the  ground  of  cruelt>i   only  —  Riijht   of  petitioner  to 

the  findi.  adultertj    s  .u     liiv.rrrr     Act,    18G9, 

-  petition  for  jndici.al  separation  fil... I  by  the  wife  on  tlie  kiouihI 
of  ber  husband's  adultery  and  cruelty,  the  District  Judge  found  the  first 
charge  unproved  but  the  second  charge  proved,  and  granted  her  a  decree 
on  that  ground  alono.  The  petitioner  preferred  an  appeal  to  the  Chief 
Court  tx>  let  aside  the  finding  of  the  District  Judge  as  to  the  first  charge. 


AppEt-LATR  Si  PR. 


)  / 


375. 
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Held,  that  inasmuch  as  the  finding  agjiinst  the  petitioner  on  the  issue 
as  to  adultery  could  not  affect  her  remedy  for  subsequent  misconduct  by 
her  husband,  the  existence  of  that  finding  did  not  entitlo  her  to  appeal  or 
to  have  that  finding  specifically  embodied  in  the  decree  for  the  purposes 
of  appeal.  ^| 

Koylash  Chunder  Kooiuri  v.  Earn  LallNag  ('),  Niamut  Khan  v.   Phadu   's^ 
Jiuldia   {^),  Mr>).  Mary  Eliza  Stephenson  v.  Unnoda  Dos^ee   (^),  Jamait-uri'   ;v 
nisia  V.   Lutf-un-nissa  {*),  Jamna  Vas    v.    Udey   Ram    (  =  ),    Thnlmr   itagiiU 
T>PO   V.    Thakut  Mahadeo  ("),  Run  Bahadur  Singh  v.  Lucho  Koei-  ("),  BhuA 
V.   Bland    (^),   Oreen    v.   Green   (»),   Tomkivs  v.    Tomhins  ('"),    Cnrtia  v^    . 
Cnrtii<  ('*),   and  Milford  v.  Milford  {^-),  referred  to. 

Apfcal  from  the  deciee  of  T.  J.    Kennedy,  Esquire,  BivisionnI 
Judge,  TJvihalla  D/vision,  dated  i^Oth  Nuvemher  1903. 

Browne,  for  appellant. 

Tlio  jiTclgmcnt  of  tlic  learned  Judge  was  as  follows  :  — 

18^/i  /Vcr?r/i  1904.  Reid,  J.— The   nppollant  instituted   prooeodings  np-aln.-^t  her" 

liusband  for  a  judical  separation  on  the  ground  ol;  his  adultery 
witli  a  certain  person.  During  the  coui'so  of  the  trial  the  petition-' 
was  amended  by  adding  a  charge  of  cruelty  and  a  decree  of  * 
judicial  separation  on  the  ground  of  ciuolty  was  granted,  the  > 
Court  tinding  against  the  appellant  on  the  issue  as  to  adultery. -s 
The  object  of  the  appeal  is  to  set  aside  that  finding  and  to  obtain 
a  modification  of  the  decree  for  alimony. 

The   first  question  which   arose  at  the  hearing  was  whether 
an    appeal  lay  on    the  question  whether  adultery  had  been  estab- 
lished,  but,  as    the  appoDart's  pleader   was  not   prepared    with-, 
conclusive   anthoiity  and    declined  the   oiler  of  an  adjoui'nmenfc 
to   enable  him  io    corsnlt  anthoiity,  I    heard  him  on  the  meritsi " 
having   regard    to  the  position  of  the  appellant.     Under  section  '» 
55  of  the  Divorce  Act  the  decree  is  appealable  in  the  like  manner 
as  decrees  of  the  Court  below  made  in  the  exercise  of  its  original 
civil  jurisdiction  are  appealable.  ,, 

Under  Sectiun  540  of  the  Code  of  Civil  Procedure  an  appeal  " 
lies  from  the   decree  or   any  part   of  the  decree  of  a  Court  exor-  *' 
oising   original   jurisdiction,   and  under    Section  581   an  appeal 
lies  from  the  decree  passed    in  appeal  by  any    Court  subordinate^ 
to  a  High  Court,  unless  whc  n  otherwise  expressly  provided. 


(1)  J.  L.  R.,  VI  Calc,  20G.  (')  /.  L.  /?.,  XT  Cnlc.,  301   P  C 

(=)  /.  L.  R.,   VI  Calc,  310,  F.  B.  («)  L.  R.,  35  L.  J.  1\  and  m[  KM 

(»)  G  W.  R.,  Mis.  18.  (»)  L.  /?.,  4;^  L.  J.  P. and  V.'  G. 

{*)  I.  L.   R.,   VII  All,  GOG.  C")  L.  R.,  I.  S.  and  T.,  1G8.' 

(»)  /.  L.  R.,  XXI  All.,  117.  (")  L.  R.,  28  L.  J.  P.,  55. 

(»)  /.  L.  R.,  XVIII  Calc,  G47.  ('=)  L.  R.,  37  £.  J.  P.,  77. 
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The  case  for  the  appellant  is  that  inasmuch  as  the  decree 
specified  cruelty  only  as  the  ground  for  judicial  sepai-ation  it 
embodied  the  finding  that  adultery  had  not  been  established. 

In  Koylash  Ghunder  Koosari  and  aiwther  v.  Ram  Lull 
Nag  {^),  it  was  held  that  a  defendant  who  had  obtained  the 
benefit  of  the  decree  of  an  Appellate  Coart  dismissing  a  suit  was 
Dot  entitled  to  tile  a  second  appeal  by  i-cason  of  a  particular 
finding  or  expression  contained  in  the  judgment.  A  distinction 
was  drawn  between  first  and  second  appeals,  and,  as  in  Niamat 
Khan  and  others  v.  Phadu  Buldia  (*),  it  was  held  that  material 
findings  shoald  be  embodied  in  the  decree  of  a  Court  of  Fii-st 
Instance,  to  give  an  opportunity  of  appealing. 

In  the  latter  case  Grarth,  C.  J.,  said  (Pontifex  and  Mitter,  JJ., 
ooncorring)  :  "  Parties  arc  very  naturally  unwilling  to  appeal 
**  against  adverse  decisions  in  cases  where  they  are  iu  the  main 
"wicccssful,  and  where,  for  the  poi'poscs  of  the  suit,  the  appeal 
"is  unnecessary.     But,  nevei-theless,    they  mast   appeal,  unless 

**  fchcy  are   content  to    be  bound   by   those  decisions It 

"obviously  becomes  necessary,   in  order  to  give  parties  a  proper 
"Opportunity  of  appealing,  that   the  material  findings   in   each 

"tjase  should,  in  future,  be  embodied  iu  the  decree If  a  party 

"Irishes  to  appeal   against   the  decision   of   a   particular  issue, 
*•  which  does  not  appear  in  the  decree,  he  must  first  apply  to    the 
(Joart  to  amend  the  deei*ec  by  embodying  the  decision  in  it." 

Ill    Mi<.    Manj    Eliza    Stephenson   and   anothci      \.    i'nnoda 

('),  the   Court  said,   "We   see  nothing   in   strict  law   to 

,...ent   any  person   from  appealing  against  a   decision  of   a 

lower  Court,   even  though   that  decision  may  have  been   in 

■  favour  of  that  party." 

In  Jamail'tin-nis%a  v.  Lulf-iin-nissa  ('),  Mahmood,  J.,  cited 
iithority  for  the  proposition  that  "everything  that  should  have 
the  authority  of  res-judicata  is,  and  ought  to  be,  subject  to 
appeal,  and  reciprocally  an  appeal  is  not  admissible  on  any 
jioint  not  having  the  authority  of  res-judicata." 

In  Jamna  Das  and  another  y.    Udey   Ram   mid  othcfo    (  ;,  it 

IS  held   that  certain  assignees  could   appeal  against   a  decree 

iiich,  though  not  against   them  by  name,  necessarily  implied  a 

'S  that  the  assignment,  npon  the  basis  of  which  they  rcsist- 

nlaintifE's  claim,  had  become  void. 


,  ..  L.  B.,  VI  Calc,  206.  (^)  G  IJ'.  B.,  Mi^.  18. 

)  /.  L.  R.,  VI  Calc,  610,  F.  li.  ( ')  /.  L.  li.,  VII  All.,  G«J6 

{^yi.L.R.,  XXI  AIL,  117. 
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In  Thalcur  Magun  Deo  v.  Thahur  Mahadco  Singh  and  an- 
other (^),  the  Court  held  that  the  ruling  of  the  Full  Bench  in  VI 
Calcutta  had  not  been  followed  and  was  opposed  to  a  subsequent 
ruling  of  their  Lordships  of  the  Privy  Council  in  Run  Bahadur 
Singh  v.  Lucho  Koer  (^),  that  where  a  dccx'cc  was  based  not.| 
upon  certain  findings  but  in  spite  of  them  those  findings  could 
not  be  subsequently  held  to  be  conclusive  against  a  party. 

Even  if  it  be  held  on  these  authorities  that  the  appellant 
was  entitled  to  have  the  finding  on  a  particular  issue  embodied  ■ 
iti  the  decree  and  to  appeal  against  that  part  of  the  decree,  or 
was  entitled  to  appeal  against  the  decree  as  it  stands  because 
it,  by  implication,  was  adverse  to  her  on  that  issue,  in  the  case 
now  before  mc,  an  appc.'il  could  only  lie  if  the  adverse  decision  - 
of  the  issue  as  to  adultery  could  be  held  to  affect  her  by  operat- 
ing as  res-judicata. 

In  Bland  v.  Bland  (^),  it  was  held,  on  a  petition  for  dis- 
solution of  marriage  by  reason  of  the  adultery  and  cruelty  of  the 
respondent,  that  the  second  charge  was  established  by  the 
production  of  a  previous  decree  of  judicial  separation  on  account 
of  cruelty  .and  by  proof  of  identity  of  the  parties,  and  in  Green 
V.  Green  (*),  it  was  held  that  a  wife,  who  had  obtiincd  a  decree 
of  judicial  separation  on  the  ground  of  adultery,  was  entitled  to 
dissolution  of  marriage  on  the  ground  of  cruelty  committed 
before  the  filing  of  the  first  petition  and  adultery  committed 
since  the  decree  for  judicial  separation,  having  satisfied  the 
Court  that  she  had  abstained  from  applying  in  the  first  instance 
for  dissolution  because  she  hoped  that  her  husband  would 
reform. 

Sir  James  Hauncn  said:  "I  am  much  iutiuenced  by  the 
"  consideration  that  upon  the  same  facts  the  wife  would  have 
"  been  entitled  to  a  decree  if  she  had  proved  them  in  a  different 
"  order.  If  she  had  obtained  a  judicial  separation  on  the  ground 
'*  of  cruelty,  she  might  afterwards  have  obtained  a  divorce  for 
"  subsequent  adultery  coupled  with  the  cruelty  already  proved 
"  and  the  fact  that  the  respondent  had  previously'  been  guilty  of 
"  adulteiy  would  not  have  affected  her  position." 

Applying  this  rule  the  petitioner  will  bo  entitled,  on  piuuf 
of  adultery  by  the  respondent  subsequent  to  the  decree  of  judi- 
cial separation,  to  a  dissolution  of  marriage,  and,  had  the  Court 
found  against  her  on  the  issue  as  to  cruelty,  that  finding  would, 

(')  /.  L.  li.,  XVllI  C'uic,  t>47.  (0  L.  R.,  35  L.J.  P.  and  il.,  104. 

(^)  /.  L.  li,,  XI   Calc,  301  1'.  C.  (*)  L.  R„  43  L.  J.  t.  and  D.,  0. 
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in  my  opinion,  have  constitnted  res-juiicata  on  a  subsequent 
petition  for  dissolution  of  marriage  on  the  ground  of  subsequent 
adultery  coupled  with  antecedent  cruelty,  but,  in  my  opinion, 
the  case  now  before   me  is  distinguishable. 

As  remarked  by  Sir  J.  Hannen  in  Green  v.  Green,  "  the 
L-ree  of  judicial  separation  is  not  to  be  considered  as  a  license 
"  to  commit  adultery  for  the  future,  "  and  adultery  is  a  matri- 
monial offence  for  which  a  wife  is  entitled  to  redress  as  long 
as  the  marriage  subsists.  Cruelty,  on  the  other  hand,  is  conduct 
which  renders  further  cohabitation  unsafe,  and,  where  the  acts 
proved  did  not  induce  the  conclosion  that  the  safely  of  the 
petitioner  had  ever  been  compromised  and  that  further  cohabita- 
tion was  unsafe,  the  Court  held  that  they  did  not  constitute 
cruelty.  Tomkins  v,  Tomkins  (i),  Curtis  v.  Ctirfu-  C^),  Milfonl  v. 
3r/7/orrf(3). 

Where  the  parties  have  already  been  judicially  separated 
and  arc  living  apart  no  question  of  danger  to  the  wife  from 
cohabitation  arises,  and  cruelty,  as  defined  for  the  purposes  of 
the  Act,  cannot,  in  my  opinion,  be  committed.  An  assault  on 
the  wife  by  her  husband  would  be  punishable  as  an  assault,  not 
as  a  matrimonial  offence,  and  would  not,  in  my  opinion,  entitle 
a  wife,  who  had  obtained  a  decree  for  judicial  separation  on  the 
ground  of  adultery,  to  a  dissolution  of  nnirn'acrc  by  reason  of  the 
previous   adultery  and  the  subseqiu 

even  if  such  acts  w^ould  have  constituted  cruelty  had    Llie  parties 
not  been  separate. 

The  appellant  did  not,  when  she  amended  her  petition  by 
adding  a  charge  of  adultery,  further  amend  it  by  adding  a 
prayer  for  tlissolution,  and  she  has  not,  in  my  opinion,  been 
damnified,  by  reason  of  the  rule  of  res-juaicala^  by  the  finding 
against  her  on  the  issue  as  to  adultery  and  by  the  fact  that 
Uie  decree  of  judicial  separation  is  based  solely  on  the  ground 
of  cruelty.  For  these  reasons  an  appeal  does  not,  in  my  opinion, 
V.v. 

Had  the  appellant's  case  on  the  merits  been  sti-onger,  I 
should  have  felt  disposed  to  refer  the  appeal  to  a  Division 
Bench,  but  the  evidence  relied  on  as  establishing  adultery  with 
the  person  specified  in  the  petition  is,  in  my  opinion,  so  weak 
and  tlimsy  that  1    havo  not  adopted  that  course. 


k 


(')  L.  B.,  I.  S.  and  T.,  168.  (')  L.  R.,  28  L.  J.  I' ,  55. 

(^)  L.  R.,  37  L.  J.  t.,  77. 
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17 th  Nov,  1903, 


The  appeal  is  dismissed,  except  as  to  the  "  proviso  "  attached 
to  the  decree  for  alimony. 

Section  38  of  the  Act  vests  in  tlic  Court's  wide  discretion  in 
imposing  terms  or  restrictions,  but  the  restrictions  inii)oscd  by 
the  decree  under  appeal  are  not,  in  my  opinion,  justified,  having 
regard  to  the  conduct  of  the  respondent.  I  amend  tlie  deciee  by 
striking  out  the  "  proviso." 

The  potitiouer  will  pay  her  own  costs   of  this  Court. 

Appeal  dismissed. 


No.  57. 

Before  Mr.  Judicc  Ghatterji,  CLE.,  arid  Mr.  Justice  Anderson. 
TULSl  HAM  AND   ()THEKS,-(Plaintii'fs),-APPELLANTS, 

Versus 

MUNSHI  RAM  AND  OTHERS -(Defendants),— 
RESPONDENTS. 
Civil  Appeal  No.  1017  of  1901. 

Civil   Procedure   Code,  1882,    Sections   53,  5i— Plaint  not  to   he   rejected 
by  reason  of  insufficictit  verification — Procedure, 

Held,  that  a  plaint  should  not  bo  rcjoctod  on  a  more  question  of  defect  > 
of  vcrilioation.     Whore  tho  vorilication  is   found  to   bo  defective  the  Judge 
id  bound  to  return  tho  plaint  for  araeudmout  and  Las  no  power  to  rejeot  it 
until  default  had  been  made  in  amending   it  witiiiu  the  time  allowed   by 
his  order. 

Tapi  Ram  v.  S'tdu  (*)  distinguished- 

First  appeal  from  the  order   of  W.  B.  BiCuurcy.  Esquire,  Littrid 
Judge,  Kangra,  dated  23rd  October  1901. 
Shadi  Lai,  for  appellants. 
Lai  Chand,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Anderson,   J. — This  is   an   appeal  from  the  order   of    tho   Jj-'l 
District    Judge  of    Kangra  rejecting    a  plaint   on   2oid    Octuler^H^ 
1901.     Tho   circumstances   of    the   case  are   peculiar.     On   5th  ffl' 
August    1901   the    plaintiffs,    Tulsi    Ham   and   others,  put   in  a  '51 
plaint  regarding  two  plots  of  land,  which    had  been   alienated  by  a' 
one   Mussammat  Ruglio,   widow    of   his   relation.     There   being     '^^ 
some  doubt  as  to    whether  certain  other   land,    with    which   this 
widow  had  dealt  as  absolute  owner,   should  not  also    be  included 


C)I.L.H.,XXl  Bom.,  570. 
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in  suit,  an  amended  plaint  was  pufc  in  on  8tli  Angust  on  behalf 
of  the  same  plaintiffs,  which  was,  however,  verified  in  the  nsnal 
way  by  the  pleader  only,  who  was  engaged  in  the  case.  When 
this  came  before  the  District  Judge  for  orders,  he  I'ejected  it 
holding  that  the  pleader  was  not  competent  to  act  as  he  had 
done  in  the  absence  of  the  plaintiffs  and  that  his  verification 
wr\s  insufficient. 

In  appeal,  it  is  urged  that  the  plaint  was,  in  fact,  properly 
signed  and  verified,  but,  if  not,  it  should  have  been  returned 
for  amendment  and  that,  in  rejecting  it,  the  District  Judge 
committed  a  material  irregularity.  Mr.  Shadi  Lai  supports 
these  grounds,  pointing  out  that  the  pleader  claimed  to  know 
all  the  facts  and  might  very  well  have  been  permitted  both  to 
sign   and  verify. 

Mr.  Lai  Chand,  in  reply,  has  cited  the  ruling  contained  in 
Taptliovxv.  Sadu  (^),  and  pointed  out  that  the  fii-st  plaint 
trcateil  of  a  part  only  of  the  claim,  whilst  the  second  plaint 
included,  not  only  that  part  but  an  additional  portion,  and  that 
the  pleader  had  taken  it  upon  himself  to  pay  the  additional  court 
fees,  which  was  unusual,  and  had  thus  left  a  loop-hole  for  doubt 
as  to  whether  he  acted  with  the  full  concurrence  of  the  plain- 
tiffs.    The  ruling   quoted   is   distinguishable. 

With  reference  to  the  provisions  of  Section  54  of  the  Civil 
Procedure  Code,  it  appears  that  the  District  Judge  had  no 
power  to  reject  the  plaint  until  default  had  Ijeen  made  in 
amending  it  within  a  time  to  be  fixed  by  the  Court.  If  the  Judge 
had  reason  to  doubt  the  pleader's  authorization,  ho  should  have 
returned  the  plaint  to  be  verified  by  the  plaintiffs  and  fixed  a 
time  for  return.  As  the  matter  Q^inf^Q^  Viis  order  was  irret^ular 
and  must  be    set  aside. 

We  accept  the  appeal,  set  aside  the  order  passed  rejecting 
the  plaint,  and  remand  the  case  with  this  order  that  the  .second 
plaint  of  8th  August  bo  now  rcturncd  for  verification  and  such 
amendment  as  the  plaintiffs  may  think  fit  to  propose,  on  which 
the  Court  below  should  take  action  in  strict  accordance  with  tho 
law.  Parties  will  each  bear  their  own  costs  in  thi.'?  Comt 
f^t.iinp  on  this  apjxial    to  be  refurided. 

Appeal  aollwed.    Cause  rtmond^d. 


(')/.  L.R.,  XXI  Bom.,  670. 


270  CIVIL  JUDGMENTS— No.  58.  [  Ebcobd 

No.  58. 

Before  Mr.  Justice  Anderson  and  Mr.  Justice  Raherison. 
MUJi  STNGH,-(Plaintiff)— APPELLANT, 

Appellate  Side.  ^  Versus 

KISHAN  GOPAL  AND  OTHERS,- (Defendants),— 
HESPON  DENTS. 

Civil    Appeal  No.  866  of  1901. 

Interest  —  Compound  ivtcres^t  —  Penalty— Contract  Act,  IH72,  Section  74. 

Held,  that  a  stipulation  in  a  bond  for  tlie  payment  of  compouud 
interest  at  the  same  rate  as  that  payable  on  the  principal  is  not 
necessarily  a  penalty  within  the  meaning  of  Section  74  of  the  Indian 
Contract  Act. 

Ganga  Dayal  v.  Rachchu  Lai  and  another  {^),  Janlci  Das  v.  Ahmad 
Husain  Khan  (^),  and  Bamesivar  Prasad  Singh  v.  Rui  Shain  Kishen  (*), 
referred  to  and  followed. 

First  ajpeal  from  the  decree   of  Khan  Bahadur  Sayad  Muhammad 
Latif,  District  Judge,  Gujranwala,  dated   ?Ast   August  1901. 

Harbhagwai)  Das  and  Sukh  Dial,  for  appellant. 

Ishwar  Das,  for  respondents. 

The  judgment  of  the  Court  (so   far   as   is  material   for    the" 
purposes  of  this  report)  was  delivered  by 
\Sth  March  1904.  Robeetson,  J. — The  facts  have  been  very   fully  given  in  the 

judgment  of  the   lower   Court   and    need    not  bo   recapitulated 
here  at  length. 

This    was   a   suit   on    a    deed   of   hypothecation  by  wnj'  of > 
collateral    security.     The  deed  executed    by    Kisban  Gopal  anc 
Sikandar  Lai  in  favour  of  Sardar  Mul   Singh   for   Rs.  10,000 
given  171  extenso  at  page  8  of  the  printed  paper  })ook. 

The    lower  Court  has,   apparently,   considcied  the  terms 
the   deed   onerous   against   the   defendants,   but  this    dues     not 
appear  to  be   the   case.     The   defendants   were   not    entitled  to^- 
redeem  within  three  years,  but  at  any  time  after  that  they  conldl- 
redeem,   whereas   the   plaintiff  Avas   debarred   from    conipulsoiy 
realization  of  the  debts  for  eleven  years.     The  rate  of  interest  waa^ 
only  6f  per  cent,  and  the  defendants  could  repay  at  any  time  itt' 
instalments  of  not  less  than  Rs.  500  each  time,  and  there  were  tL 
be  yearly  rests,  after  which  the   interest  due  was  to  be   added  t<^" 
the  principal  and  6|  per  cci.i    (la:  ^cci  i,  pen  it.     This   clause  is 
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in  accordance  with  ordinary  banking  custom,  except  that  it 
was  more  favourable,  as  banks  in  this  country  very  frequently 
insist  upon  six  monthly  instead  of  yearly  rests.  The  pixjvision 
regaixiing  interest  simply  is  that  at  the  end  of  each  year  a 
month  shall  be  allowed  of  grace,  wherein  to  pay  it,  and  if  not 
paid,  the  interest  due  should  be  added  to  the  principal.  This  is 
neither  an  onerous  nor  an  unfair  clause  if  the  parties  choose  to 
agree  to  it.  If  not  inserted  it  would  be  necessary  to  bring  a 
suit  within  three  years  for  the  interest  due,  or  to  take  separate 
bonds  bearing  interest,  which  would  come  to  just  the  same 
thing.  We  entirely  concur  with  the  views  expressed  in 
Ganga  Dayal  v.  Rachchu  Lai  and  another  (^),  Janki  Das  v. 
Ahmad  Husain  Khin  {^),  and  Ramtswar  Prasad  Singh  v.  Rat 
Sfuzvi  Ki^hen  (')  that  the  mere  charge  of  compound  interest, 
at  a  i-easonable  rate,  when  the  rate  charged  upon  the  interest 
is  not  in  excess  of  the  rnte  charged  u  pon  the  original  principal 
is  not  in  itself  a  penal  condition.  We  consider,  therefore,  that 
there  is  no  reason  to  refuse  the  plaintiff's  interest  at  the  rate 
of  Gf  per  cent,  compound  interest. 

NotK.  —  Tbe  remainder  of  the  judgment  is  not   material  for  the   pur- 
poses of  this  report  — Ed.,  P.  B. 


No.  59. 

Before  Mr.  J astice  Anderson  and  Ur.Jiustice  Robertson. 

KAMA.N  A^'D  OTHEaS,— (PLAiNTiFFs),-APPELLANTrf, 

Versus  [appellIii  Side. 

MUHAMMAD  ALI   AND  OTHERS,-(DtFLNDANTs),—  J 

RESPONDENTS. 

Civil  Appeal  No.  781  of  1901. 

Caatom  -Alienation— Gift  by  icidoic  ivith  the  consent  of  the  reversioners 
^Sheikha  of  Rupar,  Omballn  District— Locos  standi  of  the  sons  of  the 
comenting  rtiersioner  to  contest  such  alienation, -Burden  of  proof. 

In  a  suit  to  contest  the  validity  of  a  gift  made  by  a  widow  of  her 
lute  husband's  property  where  it  appeared  that  all  the  collaterals  including 
the  plaintiffs'  father  attested  the  deed  of  gift  which  was  duly  registered 
iud  that  subsequently  the  plaintiffs'  father  brought  a  suit  and  sought 
10  set  aside  the  gift,  but  afterwards  deliberately  withdrew  it  (through 
the  plaintiffs'  elder  brother)  without  permission  to  sue  again,  it  being 
shown  that  such  an  aliooatiou  would  be  valid  according  to  custom,  if 
made  with   the  consent  of    tho  collaterals,  and    it  having  been  proved  tbat 
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such  consent  was  given,  it  lay  on  the  plalntiflfa  to  Fhow  that  there  were 
such  circumstances  in  the  case  as  to  render  the  assent  inoperative  for  this 
purpose  intliis  instance  and  that  they  had  failed  to  do  so. 

Mussammat     Fatteh    Bibi    v.    Allah    Bakhsh    ('),    Harvans    Singh   v. 
Harnam  Singh  ("''),  and  Jowala  v.  Ilira  Singh  (^),  referred  to. 

Further  appeal  from  the  decree    of   A.    E.    Ilurry,  Esquire,    hivi- 
sinnal  Judge,    JJmhalla  Dloision,  dated  2dth  March  1901. 

Sham  Lai,  for  appellants, 

A.  L.  Roy,  for  respondents. 

The  facts  of  the  case  are  fully  stated    in    the   judgment    of 
the  Court  delivered  by 

27th  Feby.  IdOi.  Robertson,  J. — In  this  case  a  widow,    Mussammat   Jio,   on 

13th  February  1883,  made  an  alienation  of  her  husband's  land 
by  deed  of  gift.  Imam  Hakhsh,  father  cf  plaintiffs,  and  Pir 
Bakhsh,  the  only  other  colhiteral  of  Mussammat  Jio's  husband, 
actually  witncsFcd  the  deed  of  gift,  which  was  duly  I'cgistered. 
The  mutation  was  duly  effected  in  1884.  In  1888  the 
pJaintiHV  father  brought  a  suit  to  set  aside  the  alienation. 
That  suit  was  withdrawn,  without  permission,  to  bring  a  fresh 
suit.  The  sons  of  Imam  Bakhsh,  excepting  the  eldest  Umra, 
who  was  of  age  and  acted  as  agent  for  Imam  Bakhsh  in  the 
suit  in  question,  now  sue  to  set  aside  the  gift  of  1883  and  a 
subsequent  small  mortgage  of  1 888. 

Ihe  lower  Courts  both  agreed  that  the  consent  of  all  the 
collaterals  in  1883  made  the  alienation  good  against  all  comers 
once  fur  all  and  that  the  sons  of  Imam  Bakhsh  are  not  competent 
to  have  it  set  aside.  Reliance  was  placed  on  Mussammat  Fatteh 
Bibi  and  another  v.  Allah  Bakhsh  and  others  (^).  It  was  pointed 
out  by  counsel  for  appellants  that  the  case  dealt  with  in  iluS' 
saminat  Fatteh  Bibi  v.  Allah  Bakhsh  was  one  of  an  alienation 
by  a  sonless  proprietor,  and  it  is  true  that  there  is  this  difference 
from  the  present  case,  which  is  an  alienation  by  a  widow.  The 
appellants'  counsel  mainlj'  relied  upon  the  Full  Bench  ruling 
in  Ilarvans  Singh  v.  Harnam  Singh  and  others  (^).  But  as  a 
matter  of  fact  that  ruling  does  not  really  help  the  plaintiffs. 
All  t"at  is  laid  down  in  flfiryaws  Singh  v.  Harnam  Singh  is 
that  who-  an  alienation  is  made  to  which  the  rcversiorcrs  are 
competent  to  take  exception,  a  more  remote  reversioner  may 
sue  if  a  nearer  one  declines  to  do  so.     That  is  to    say,  the    mere 
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fact  that  a  nearer  relation,  whether  the  plaintiffs'  father  or 
another,  is  in  existence,  and  does  not  sne,  does  not  ipso  facto 
debar  the  more  remote  reversioner,  whether  son  to  the  nearer 
one  or  not,  from  coming  into  Court  to  contest  the  alienation. 

But  when  he  has  come  into  Court,  as  in  this  case,  he  may 
be  met    with  the    defence   that   he   cannot    have   the   alienation 

aside,  becanse  the  consent  to  it  of  the  collaterals  then 
competent  to  contest  it,  or  to  assent  to  it,  has  been  given,  and  this 
assent,  according  to  custom,  renders  the  alienation  valid  in  the 
face  of  all  comers.  The  ruling  in  Mnsmmtnat  Fatteh  Bibi  v.  Allah 
Bahhfih  {}),  with  which  we  entirely  concur,  is  not  in  conflict 
with  Harvans  Singh  v.  Harnavi  Singh  (^).  In  each  case  when 
the  plaintiff  is  met  by  the  defence  that,  under  customary  law, 
the  alienation  in  question  became  valid  once  for  all  by  the 
con.sent  of  the  reversioners  then  competent  to  object,  it  will  be  a 
question  of  fact  in  each  case  whether  such  consent  was  given  in 
good  faith,  and  if  given  in  good  faith,  did,  by  customary  law, 
ratify  and  validate  the  alienation  once  for  all.  That  in  a  large 
number  of  instances  this  would  be  the  case  is  incontestable.  It 
is  a  most  common  provision  of  village  administration  papeis  that 
an  alienation  is  bad  without,  but  good  with,  the  consent  of  the 
collaterals,  and  when  this  is  proved  to  be  the  case,  it  is  a  good 
and  complet^e  answer  to  a  claim  that  such  consent  was  given 
•vithout  collusion  or  bad  .faith,  although  it  could  not  be  said 
that  the  claimant  had  no  locus  standi,  ab  initio,  to  sue.  He 
would  be  entitled  to  succeed,  possibly,  if  he  could  show  for 
instance  that  the  required  assent  had  never  been  given,  or  that 
there  were  such  circumstances  in  the  case,  as  collusion,  desire 
to  injure  other  possible  claimants,  and  so  on,  as  to  render  the 
assent  inoperative  to  validate  the  alienation.  These  principles 
r  'ceived  some  support  from  the  jndgments  of  the  majority  in 
Jowala  V.  Hira  Si»gh  and  others  ('). 

In  this  case  we  have  it  found  on  the  facts  that  all  the  colla- 
terals attested  the  deed  of  gift,  which  was  duly  registered,  as 
far  back  as  1883.  In  1888  the  plaintiffs'  father  bronght  a  suit, 
liiit  deliberately  withdrew  it,  his  eldest  son,  then  of  age,  acting 
as  his  agent.  The  present  plaintiffs  wore  minors,  and  he  cer- 
tainly must  be  presumed  to  have  had  their  legitimate  intei-est 
11  . ;  V.  Vow,  after  every  possible  precaution  had  been  taken 
in  I88;i,  after  all  these  years,  the   sons  of  Imam  Bakhsh  seek  to 
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set  aside  the  alienation,  we  think  that  the  lower  Courts  were 
correct  in  dismissing  t"he  claim  on  the  ground  that  the  alienation 
had  become  a  valid  one  by  the  action  of  the  plaintiff's  father 
and  of  Pir  Bakhsh.  Plaintiffs  failed  altogether  to  show  that  this 
was  not  so,  and  we  think  that  in  such  a  case,  the  parties  being  *: 
Sheikhs  of  Rupar,  the  oniis  lay  upon  the  plaintiffs  to  prove  that 
the  alienation  conld  be  set  aside  in  face  of  all  the  facts  of  the 
case,  the  consent  of  all  the  collaterals,  and  the  suit  by  the 
plaintiff's  ovn  father  withdrawn  by  him  through  his  son  Umra 
without  permission  to  sue  again,  such  withdrawal  not  being 
shown  to  be  due  to  collusion  or  any  improper  cause.  The  appeal 
fails   and  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  60.  j;,, 

Before  Mr.  Justice  Chafterji,  C.  I.  E, 

r      GHULAM    MUHAMMAD,— (DEFENDANr),—PETITIONEK, 

Revision  Rins.   }  Versus 

(  TULSI  RAM— (Plaintiff),- RESPONDENT. 

Civil  Revision  No.  1946  of  1901. 

Civil  Procedure  Code,  1882,  Section  108 — Setting  aside  ex  pnrte  decree 
on  condition  of  'payment  of  costs. 

Held,  that  an  ex  parte  decree  which  has  been  ordered  to  be  set  aside 
oil  payment  of  costs  within  a  certain  time  remains  in  full  force  nntil  the 
payment  of  costs  is  made  within  the  time  fixed,  and  where  the  condition 
is  not  strictly  carried  out  the  order  imposing  it  becomes  inoperative, 

PeHtton  for  rivisiun  of  the  order  of  W.  Chevis,  Esquire,   Divisional  ■ 
Judge,  Ferozejore  Pirision,  dated  20!h  Moy  1901. 
Muhammad  Sha6,  for  petitioner. 
Ishar  Das,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Ibth  Marth  1904.  Chattebji,  J, — The  first  point  argued  is   that  the  Court  on 

17th  January  1901  set  aside  the  order  for  proceeding  ex  parte 
on  condition  that  Rs.  30,  costs  of  the  plaintiff,  were  first  paid 
and  allowed  defendant  time  till  24tli  January  1931  for  the 
payment,  and  afterwardsi,  ^.e  ,  on  26th  January  issued  notices  for 
the  fresh  dates  fixed,  viz.,  Dtl.  and  25th,  and  as  the  notices  were 
not  served  on  defendant  or  his  mukhtar,  it  could  not  again 
proceed  with  the  case  ex  parte  in  those  circumstances. 

I  cannot  accede  to  this  contention.     The  defendant    had  no 
right  to  any  notice  after  the  order  to  .proceed  ex  parte 
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passed  on  10th  December  1900.  That  order  was  conditionally 
>et  aside,  provided  Rs.  30  were  first  paid.  Until  that  payment 
the  original  order  stood  good,  and  it  was  the  defendant's  dnty  to 
pay  the  money  by  the  24th  January  or,  if  that  was  a  close  holiday, 
by  the  26th.  When  he  did  not  do  so  or  get  extension  of  the 
time  for  payment,  the  order  became  inoperative.  The  noti?es  of 
subsequent  daies  fixed  by  the  Court  were  sent  to  the  defendant 
imrely  as  a  matter  of  grace  or  very  likely,  by  mistake,  and  do 
not  affect  this  plain  fact.  The  Court  had  the  right  to  proceed 
e»  porfe  again  on  the  26th  January  and  was  indeed  bound  to  do 
go,  and  defendant  can  make  nothing  of  the  Court's  failure  to  act 
on  this  principle  till  2oth  February.  He  had  failed  unmistake- 
ably  in  getting  the  order  of  lOth  December  set  aside.  I  overrule 
the  objection. 

The  next  point  taken  is  that  the  plaintiff  has  included  in 
his  suit  land  other  than  land  mortgaged  to  him  by  the  deed  of 
1894.  No  such  objection  was  taken  in  the  jawah  daxra  or  raised 
in  the  grounds  of  appeal  to  the  Divisional  Judge,  and  I  am  unable 
to  entertain  it  here  on  the  revision  side,  for  the  first  time.  The 
defendant's  remedy  lies  in  applying  to  the  Divisional  Judge  for 
review  of  judgment  and  that  Court,  if  it  sees  suflBcient  cause  to 
re-open  the  case,  can  grant  him  relief  by  striking  out  the  land 
not  comprised  in  the  mortgage  from  the  claim  if  the  objection 
18  substantiated.  It  requires  going  into  new  questions  of  fact 
which  defendant  cannot  ask  to  be  considered  here  and  without 
going  into  which  no  decision  can  be  arrived  at.  I  accordingly 
orcrmle  this  contention  also. 

There  is   no   other   point   argued   before   me.     I   reject   the 
application  vjith  costs. 

Application  dismissed. 

No.  61. 
Bfifore  Mr.  Justice  Chalterji  and  Mr.  Justice  Robertson. 

PARAS  RAM  AND  ANOTHER,- (Plaintiffs)— 
APPELLANTS, 

Versus  ^AppELtATP  Side, 

JOT!  PEKSHAD  AND  OTHERS,— (DrKKN-nANTs),— 
RESPONDENTS. 

Civil  Appeal  No.  874  of  1902. 

Civil  Proredv re  Code,  1882,  Sec/ ions  159,  198— TTifnMS— Summoningr 
n*d  attendance  of  witnuses—Judgmevt — Judgment  to  le  pronounced  in 
open  Court  on  a  fixed  day. 
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In  a  suit  for  pre-emption  wlicre  the  only  qnestion  to  be  decided' 
was  tliat  of  the  price  of  the  subject-matter  of  the  sale,  the  plaintiff  on  the 
day  fixed  for  the  hearing  applied  for  coercive  process  against  one  of  the; 
vendees  who  had  been  summoned  aa  a  witness  for  him,  but  had  failed  to, 
attend,  the  Judge  observed  that  as  the  vendee  was  the  leading  man  in^ 
the  district  ho  should  not  be  compelled  to  appear  in  Court  and  that  his  j 
evidence  would  be  unnecessary  and,  after  examining  one  of  the  vendors 
and  hearing  the  arguments,  recorded  an  order  that  the  case  was  closed 
and  that  the  judgment  would  be  delivered  on  a  certain  day.  Subsequent- 
ly  the  Judge  wrote  his  judgment  a  week  previous  to  the  date  fixed  for 
its  delivery  aud  dated  it  on  the  day  on  which  it  was  written. 

Held,  that  the  omission  to  summon  the  vendee  was  a  substantial  error 
in  procedure.  Under  the  provisions  of  the  Code  of  Civil  Procedure  the 
plaintiff  hod  the  absolute  right  of  summoning  any  witness  he  named  to 
give  evidence  in  the  Court,  and  that  the  Judge  had  no  power  to  fetter  the" 
plaintiffs'  discretion,  and  was  therefore  bound  to  take  coercive  measures 
p.o-ainst  the  vendee  and  to  give  every  assistance  to  the  plaintiff  for  secur- 
ing the  attendance  of  his  witness. 

Held,  also,  that  the  Judge  was  bound  to  wait  until  the  date  fixed  and  not 
to  announce  judgment  at  an  earlier  date,  and  that  in  neglecting  to  take 
this  couroe  his  action  was  in  flagrant  violation  of  the  provisions  of  law, 
and  that  therefore,  the  judgment  was  a  nullity. 

First  appeal  from  the  decree  of  Gaptain  A.  E.  Barton,  District 
Judge,  Umbiilla,  dated  2lst  Augufst  1902. 

Roshan  Lai,  for  appellants. 

Lai  Chand,  for  respondents. 

The  facts  of  the  ease   are  fully    stated"  in   the  judgment  of 
the  Court  delivered  by 
Sfh  J  I     1903  Chattebji,  J.— This  is   a  case  of  pre-emption,   in   which   the 

only  question  that  remains  to  be  decided  is  that  of  price.  The 
vendees  admitted  that  they  were  strangers  in  the  villnge,  and 
gave  up  all  contention  as  regards  the  plaintiffs  having  a  superior 
right  of  purchase. 

The  District  Judge  held  that  the  full  amount   stated  in   the,. 
deed  of  sale  had  been  paid,  and   that  the  price  was  fixed  in   good; 
faith.     There  was  at  first  a  mortgage  of    the  land  in   dispute  by 
the  vendor's  father  to  the  vendees  for  Rupees   5,000,  which,  with  | 
further  items,  swelled  to  Rupees   8,000,  for   tvhich   the  land    was 
sold.     The  Court  examined  the  books  of  the   vendees   and   found ^ 
them  correct,  and  was  further  of  opinion  that  the  evidence   showed 
that  the  market  value  is  not  less  <han  the  purchase-money. 

The   plaintiffs  wished  to  examine  the  vendees  in   person. 
Summonses  were  issued  and  duly  served  on  5th  June  1902,  but 
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the   vendees  failed   to  appear  and  plaintiffs   applied   for   coercive 

iprocess     to  enforce   tbeir     attendance  in   Court.     The    District 

'    Ige  held  that  Lala   Joti  Pershad,  defendant,    was   the   leading 

in   in  the  district,  and  that  for  this   reason  he  was   not   to    be 

impelled   to   appear   in    Court,   and    that   plaintiffs    could  not 

ite   a  single   question    requiring   his   personal   appearance   to 

..swer  it. 

Defendant's  pleader  paid  into  Coart  the  cost  of  a  commission 

his  examination  in  the  Court  of  the  Munsif  of  Jagadhri  or  at 

lis  own  house,  but  the   plaintiffs  ultimately  declined  to  ask  for  a 

ommission.     Thereupon,     after   examining   Chhajju,   defendant 

1^,  one  of  the  vendors,  and  hearing  the  parties'  pleaders,  the  Court 

«ed  the  case  and  fixed  3rd  July  1902  for  delivery  of  judgment. 

Plaintiffs  applied  for  transfer  of  the  case  in  the  Chief  Court, 

aking  the  refusal  of  the  District  Judge  to   allow   the   personal 

amination  of   the  vendees  in  Coui-t  one  of  their  main   grounds, 

'.  their  application  was  rejected  after  calling   for  the  record   by 

V.  Justice     Anderson,     The   learned   Judge,  however,   in   his 

ler,  adverted  to  the   refusal  of   the   District  Judge   to  enforce 

;io  attendance  in  Court  of  the  vendees,  and  expressed  his  opinion 

hut  it  was  opposed  to  law  and  gave  directions  that  the  plaintiffs' 

rayer  should  be  complied  with.     On  the  rejection  of  the  appli- 

atiou  for  transfer  being  intimated  to  the  District  Judge,  he,    ou 

th   August  1902,  fixed  the  27th  for  delivery  of  judgment.    But 

-  wrote   the  judgment  on  the   21st  and  dated   it  the   same  day, 

aich,  under  Section  202,  Civil  Procedure  Code,  is  some  evidence 

;at   it  was  delivered  on   that  date.     The  notices  issued  to   the 

irties  simply  directed  them  to  attend   the   Court  ou   the  27th. 

•10  plaintiff  was  served  on  the  2 1st,  while  the  notice  issued  to  the 

<- fondants- vendees  bears  an  endorsement  by  Jiwau    Ram,  their 

irinda  or  agent,  mentioning  the  fact   that   the   case  had  been 

•cided  on  the  20th.     There  is  a  vernacular   order,   dated   28th 

ugast,  which  recites  that  by  consent  judgment   was  deliver-ed 

I  that  date,  but  there  is   no   corresponding   order   in   the   au- 

raph  English  record  of   the   Judge   and    the   judgment    and 

[jcrce  bear  date  the  2l8t  August. 

The  contention  before  us  for  appellants  is  that  (1)  the 
liatrict  Judge  wilfully  disobeyed  the  direction  of  Mr.  Justice 
Inderson,  and  (2)  illegally  refused  to  enforce  the  attendance 
defendants-vendees  in  Coui-t,  and  that  (3)  the  judgment  was 
legally  delivered  on  the  21st  August  behind  their  backs  while 
ijey  were  ordered  to  appear  ou  the  27th,   and   that   they    were 
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thas  prevented  from  further  representing  to  the  Court  the 
illegality  of  the  District  Judge's  order  in  respect  of  the  examina- 
tion of  the  vendees  as  witnesses. 

As  to  the  first  objection,  it  appears  that  no  copy  of  Mr. 
Justice  Anderson's  order  was  sent  to  the  District  Judge.  But 
the  others  are,  in  our  opinion,  fully  substantiated.  The  plaintiffs 
had  the  absolute  right  of  summoning  any  witness  they  named 
for  giving  evidence  in  Court.  The  Court  had  no  power  to  fetter 
their  discretion,  nor  could  it  refuse  to  enforce  the  attendance 
of  any  witness  in  Court,  who  was  not  exempt  from  personal 
appearance  therein.  Such  exemption  can  by  law  be  granted  only 
by  the  local  Government,  and  is  not  in  the  power  of  any  Court 
of  Justice.  It  is  argued  that  under  Section  174,  Civil  Procedure 
Code,  the  Court  was  not  bound  to  issue  a  warrant  for  the 
attendance  of  the  defendants,  but  it  was  in  any  case  bound  to 
take  steps  to  secure  the  personal  appearance  of  the  witness 
before  itself.  It  might  have  granted  a  fresh  summons  and 
would  have  been  bound  to  take  coercive  measures  in  order  to 
enforce  obedience  to  its  authority,  had  defendants  failed  to 
attend  without  good  cause.  The  Court  had  no  power  to  compel 
the  plaintiffs  to  examine  the  defendants- vendees  by  means  of  a 
commission. 

Similarly  the  judgment  was  written   and  delivered  on  the  j 
2l8t  August,  in  flagrant  violation  of  the  previsions  of   the  law. 
The  District  Judge  was  bound  to  wait  till  the  27th   and   not  to| 
announce  judgment  till  then.     The  plaintiffs  might,  if  the  oppor- 
tunity had  been  allowed  them,  have  shown  a  copy  of  Wr.     Justice! 
Anderson's  directions  to   the    District  Judge   or  communicated 
their  purport   to   him,    and   asked   him    again    to   examine  the 
vendees  personally  before  deciding  the  case.     The  illegal   actioul 
of  the  District  Judge  prevented  their  adopting  this  course. 

It  is  contended  by  the  learned  pleader  for  the  rcspondentsj 
that  the  improper  delivery  of  the  judgment  is  after  all  a  nieiel 
irregularity.  Whatever  might  be  the  effect  of  such  an  error  inl 
other  cases,  we  have  no  doubt  that  in  the  circumstances  of  tbisfl 
case  we  must  hold  the  judgment  to  be  a  nullity,  and  must  set  it^ 
aside  as  such. 

We  accept   the   appeal   and,   reversing   the   decree   of  the,] 
District  Judge,  return  the  case  to  his  Court  for   a   fresh  decieioBfJ 
after  examination  of  the  plaintiffs'  witnesses  in  accordance  witt 
law.     The  vtpidees-respoudeuts  will  pay  the  costs  of  this  appeal. 

Appeal  allowed. 
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No.  62. 
Before  Mr,  Jiistice  Chatter ji  and  Mr.  Justice  Anderson. 

KHAMIM  SHAH,-(Plaiotifp)— APPELLANT,  j 

Versus  >ApPKtiATK  Sibi. 

AMIRZADA  SHAH  AND  OTHERS,— (Defkndants),—        J 
RESPONDENTS. 

Civil  Appeal  No.  982  of  1900. 
Custom — Inheritance — Right  of  daughter  to  inherit  in  presence   <•/  son — 
Bayyada  of  Bannu. 

Found,  that  among  the  Sayyads  of  Bannu  tahsil  unmarried  daughters 
are  entitled  to  succeed  to  their  share  in  their  father's  property  in  accord- 
anoe  with  Muhammadan  law  in  the  presence  of  sons. 

Further  appeal  from  the  decree  of  Major  E.  Inglts,  Divisional 
Judge,  Derajat  Division,  dated  20iA  Jrme  1900. 

Sbelverton,  for  appellant. 

The  judgment  of  the  Court  was  delivered  by 

Anderson,  J. — The  question  raised  in  this  appeal  is  whether     21ih  Oct.  1903. 
amongst  Sayyads  of   the    Bannu  tahsil,  Banna   District,   unmar- 
ried daughters  receive  a  share  of  their  father's  property  equal  to 
a  moiety  of  the  share  received  by  a  son,  or  are  merely  entitled  to 
maintenance. 

The  Courts  below  have  disagreed.  The  first  Court  held 
that  parties  are  governed  by  custom  moulded  on  Muhammadan 
law,  and  that  a  daughter  can  receive  a  share  as  defined  by  that 
law,  but  for  her  maintenance  only,  and  to  revert  to  the  male 
heirs  on  her  marriage  or  death.  The  lower  Appellate  Court, 
rolying  on  certain  precedents  afforded  by  decisions  of  the 
Divisional  Court,  held  that  the  daughter  took  her  share  by 
Mnhammadan  law,  and  that  her  absolute  right  should  not  be 
inalified  or  restricted. 

In  appeal  it  is  urged  that,  by  the  usual  custom  of  the 
i'anjab,  daughters  receive  no  share  in  the  presence  of  sons,  and 
Iiat,  in  any  case,  the  order  of  the  first  Court  should  bo  upheld. 
I'urther  it  was  pointed  out  that  plaintiff's  suit,  which  was  for  a 
leclaration,  should  not  have  been  thrown  out  tn  toto^  but  his 
"^^t  share  defined. 

The  matter  in  dispute  is  not  free  from  difficulty,  as,  owing 
^i  the  rude  state  of  the  Bannu  District  at  annexation  and  later, 
rights    of   women   in  Immovable    property     vvere    not  n.rtdily 
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conceded  by  male  relations.  Contested  cases  in  Conrt  have  not 
been  numerous,  the  present,  apparently,  being  one  of  the  first 
to  reach  this  Court.  It  is  doubtful  if  there  be  suflBcient  material 
available  to  enable  us  to  lay  down,  with  perfect  precision,  what 
custom  of  inheritance  is  generally  applicable. 

The  suit,  as  brought,  merely  asks  a  declaration  to  the  effect 
that  plaintiff  is  entitled  to  the  half  of  his  father's  estate,  the 
whole  family,  consisting  of  one  other  brother  and  three  sisters, 
having  been  living  jointly  up  to  institution.  One  of  the  three 
sisters  has  died  during  the  pendency  cf  the  suit,  and  her  share 
is  now  available  for  distribution  amongst  the  rest,  or  between 
the  brothers,  if  they  only  arc  entitled. 

Another  sister,  Mussammat  Khosn,  did  not  join  in  the  appeal 
to  the  Divisional  Court,  and  wns  joined  ns  a  pro  forma  respondent 
with  Khamim  Shah,  plaintiff. 

Appellant's  Counsel  has  brought  it  to  our  notice  that,  by 
an  arrangement  given  effect  to  by  tlie  Revenue  authorities, 
plaintiff  has  undertaken  to  support  MussammatKhosa,  whilst  his 
brother's  son,  Amirzada  Shah,  has  nndertaken  to  support 
the  other  lady,  Mussammat  Rubila.  There  is,  however,  no 
proof  before  us  that  the  latter  lady,  at  all  events,  has  consented 
to  this  arrangement,  and  Amirzada  Shah,  although  served  with 
notice,  has  excused  himself  from  attendance,  and  the  appeal  has 
been  heard  ex  parte. 

The  answer  to  Question  18,  Seclion  XIV  of  Punjab  Gustomary 
Law,  pnge  239,  Vol.  2,  of  Sz'r  G.  L.  Tupper's  work,  is  that  a 
daughter  usually  receives  a  usufructuary  interest  in  half  a 
brother's  share  until  marriage,  and  the  answer  to  Questicn  ^ 
is  that  an  unmarried  daughter  takes  half  a  brother's  share  until 
marriage,  but,  as  a  rule,  they  are  content  with  maintenance. 

In  the  Biwaj-i-am  of  pargana  Bannu,  from  which  these 
answers  are  excerptec!,  the  matter  is  stated  in  the  same  way, 
except]  that,  in  answering  Question  22,  it  is  made  clear  that,  when 
the  family  is  not  living  jointly,  the  daughter  is  allowed  separate 
possession. 

Mr.  Harris'  remark,  in  the  course  of  his  judgment,  in  the 
case  of  Mussammat  Asona  v.  Khatim  Shah  and  Karim  Sha^t 
decided  in  1896  by  the  Divisional  Court,  and  referred  to  in  the 
judgment  under  appeal,  was  to  the  effect  that  his  experience  led 
hitn  to  the  conclusion  that,  as  a  rule,  such  families  as  those 
concerned  in  the  present  case  do  not  get  a  share  unless  they 
claim  it  when  Muhammadan  law  is  generally  adhered  to. 
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In  the  present  case  the  daughters  seem  to  have  been  oat  of 
possession,  and  receiving  maintenance  only  for  a  long  time  after 
their  father's  deatli,  but,  in  1897,  the  Local  Revenue  OflBcer, 
after  taking  down  the  statement  of  the  leading  men  of  the  tappa, 
as  to  the  fact  of  possession  and  daughter's  rights  under  Muham- 
raadan  law,  divided  the  estate  into  seven  shares  and  ordered 
mutation  accordingly.  The  first  Court  has  remarked  that  in  thi.t; 
the  daughters  were  unduly  favoured,  as  it  might  have  been  con- 
tended that  any  claim  of  theirs  had  become  barred  by  limitation. 
It  appears,  however,  that  the  brothers  and  sisters  were  not  really 
on  very  bad  terms,  although  there  was  sonie  doubt  as  to  how 
their  respective  rights  to  the  property  should  be  determined. 
The  brothers  were  not  unwilling  to  provide  for  their  sisters,  but 
were  reluctant  to  allow  them  to  have  full  control  over  any  por- 
tion of  the  land,  as  is  usually  the  case  with  male  relfitions.  Even 
now  it  is  possible  the  parties  have  come  to  an  amicable  settlement, 
although  we  cannot  be  certain  of  this. 

With  reference  to  the  previous  decisions  of  cases  amongst 
.  Say y ads  of  Bannu  tahsil,  we  are  not  prepared  to  differ  from  the 
jjiew  taken  by  the  Divisional  Judge,  viz  ,  that  unmarried  daughters 
'.CAXX  claim  their  share  of  father's  property  in  accordance  with 
Mahammadan  law,  but  we  do  not  think  it  nscessary  to  deter- 
iine  whether  they  have  unrestricted  powers  or  not. 

Plaintiff  has  only  asked  for  a  declaration  as  to  the  amount 
of  his  share  of  his  father's  property,  and,  according  to  the 
Divisional  Judge's  view,  he  was  entitled  toji  decree  in  respect  of 
fths  of  the  whole  estate,  although  not  a  decree  for  half.  Mussam- 
mat  Mir  Khatina's  death  will  place  an  additional  -j^-th  at  his  and 
Mussammat  Khosa'a  disposal,  as  double  .shnre  going  to  plaintiff 
i'^  brother,  and  a  single  share  to  Mussammat  Khosa. 

The  Divisional  Judge's  order  should  have  been  that  plaintiff 
was  entitled  at  that  time  to  f  ths  of  the  estate,  and  he  is  now, 
apparently,  entitled  to  Ard,m, -/t  +  (*'?  =^\)  of  the  whole, 
Mussammat  Rnbila's  shaie  being  1th  +  i\=  ^th  according  to 
Muhammadan  law. 

We  accept  the  appeal  and  decree  as  indicated  above,  but 
express  no  opionion  as  to  whether  the  ownership  of  the  females 
is  limited  or  absolute.  As  appellant  lias  succeeded  only  tech- 
nioally,  we  allow  him  no  coste. 

Appeal  allowed. 
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No.  63. 

Before   Sir  William  Clark,  KL,  Chief  Judge,  and  Mr. 
Justice   Robertson. 

SKURE   AND  OTHERS,— (Plaintiffs),— APPELLANTS, 
Versus 
GHISA  AND  OTHERS,— (Defendants),— RESPONDENTS. 

Civil  Reference  No.  10  OF  1903.  ^^■ 

Jurisdiction  of  CivH  or  Reve^iue  Court— Procedure  for  obtaining   a  fvnal 
decision  as  to  whether  a  suit  is  cognizable   by   the  Civil    or   Revenue   Court—     '■ 
Puvjab  Tenancy  Act,  1887,  Section  99.  " 

Where  the  presiding  oflBcer  of  a  Civil  or  Revenue  Court,  on  presentation  "^ 

of  a  plaint  which  has  already  been  returned  by  a  Ci.Jl  or  Revenue   Court  "3 

on  the   ground   of   want  of   jurisdiction   disagrees   with  the   order  and  v 

considers  he  is  precluded  from  taking  cognizance  of   the   suit   he   should  < 

at  once  refer  the  matter  to  the  Chief  Court,  under  Section  99  of  the  Punjab  ^ 
Tenancy  Act,  in  order  to  obtain  a  final  decision  and   should  not    return    it 
for  presentation  to  the  Court  which  had  alrealy  declined  jurisdiction. 

Case  referred  by  S.  Clifford,  Esquire,  Divisional  Judge,  Delhi       ,, 
Division,  on  6th  June  1903.  j^ 

Ram  Chandra,  for  appellants.  ^ 

s 

Gokal  Chand,  for  respondents.  ' 

M. 
The  judgment  of  the  Court  was  delivered  by  ^ 

20fh  Nov.  1903.  Robertson,  J.— We  are  of  opinion  that  this  is  a  suit  triable-iKi 

by  a  Revenue  and  not  by  a  Civil  Court.  In  such  cases  the  flrstaq 
question  for  consideraffion  in  deciding  as  to  jurisdiction  is  thejq 
relief  sought  and  the  allegations  made  by  the  plaintiff.  Looking  aa 
at  these  the  case  is  clearly  one  triable  by  a  Revenue  Court. 

We  notice  with  great  regret  that  in  this   case   plaintiff  has 
been  put  to  much  expense  and   inconvenience,   and   has   had  ixam 
endure  much  unnecessary  delay,  owing   to  the   conflict  of  view 
between  the  subordinate  Civil  and  Revenue  Courts. 

On  the  2nd  April  1900  the  plaintiff   filed   his   suit   in   tte 
Civil    Court.     The  District  Judge  sent  the  case,    on    2nd    Apiil 
1900,  to  Gurditta  Mai,    Munsif,    1st  class.     His  successor,   Lala 
Knnshi  Ram,  on  22n(l  May  1000,  returned  the  plaint  for  present-  ^ 
ation  in  the  proper  Court,  holding  that   it  was  not  triable   by   a'| 
Civil  Couit.     This  order,  in  our  opinion,  was  coriect.    The  plaint  ? 
was  then  presented  tx)  Lala  IJindraban,   Assistant    Collector,    latt* 
class,  who  on  13th  Maich  1901,  returned  the  plaint    to    be    fil< 
in  a  Civil  Court,     Besides   being    incorrect    as   to  the   point 

'.mi 
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jnrisdictiou,  the  procedure  was  inconvenient.  In  our  opinion 
ihe  proper  course  would  have  been  to  make  the  reference 
permitted  by  Section  99  of  the  Tenancy  Act  at  once,  seeing  that 
the  plaint  had  already  once  been  returned  by  a  Civil  Court.  The 
plaint  was  next  presented  to  the  District  Judge,  on  14th  March 
1901,  and  was  sent  by  him  to  Mul  Raj,  Mansif,  1st  class.  He 
was  succeeded  by  Kirthi  Singh,  who,  on  29th  October  1902, 
decided  that  he  had  no  jurisdiction  to  try  the  case  in  the  face  of 
^e  order  of  Lala  Kanshi  Ram,  of  22nd  May,  which  had  not  been 
appealed  against.  A  n  appeal  was  prefen"ed  and  Mr.  Clifford, 
Divisional  Judge,  of  Delhi,  has  forwarded  the  case  under  Section 
99,  Tenancy  Act,  for  orders.  We  have  no  doubt  as  to  his 
oompetence  to  do  this,  and  we  have  already  expressed  our  view 
QaJt  the  case  is  triable  by  a  Revenue  Court.  In  our  opinion  the 
proper  course  for  a  Civil  Court  on  presentation  of  a  plaint, 
which  lias  been  returned  by  a  Revenue  Court,  on  the  ground  of 
want  of  jurisdiction,  is,  if  he  agrees  with  the  view  taken,  to 
entertain  the  suit,  but,  if  he  does  not  agree  and  considers  that 
the  salt  is  not  triable  by  a  Civil  Court,  he  should  not  again 
ntnm  the  plaint,  but  should  refer  the  matter  at  once  under 
Section  99  of  the  Tenancy  Act,  for  orders — and  we  think  that 
Berenue  Courts  should  follow  the  same  procedure.  It  is  obviously 
undesirable  that  subordinate  Civil  and  Revenue  Courts  should 
conflicting  orders  on  such  a  point,  and  most  unfair  to  the 
pwson  seeking  relief.  When  one  suboi-dinate  Coui-t  has  aIl^'ady 
d  an  order  as  to  jurisdiction  in  this  connection,  another 
raliordinate  Court  should  not  pass  a  conflicting  order  without 
irence  to  superior  authority. 

The  plaint   will  now  be  returned   for   pi-eseutatiou  in   a 
me  Court. 


No.  64. 

Before   Sir    Williatu    Clark,    Kt.,  Chief  Judge,   aihi 

Mr,  Jualice  Chatter ji,  C.  I.  FJ., 

ABDUK  RAB  KHAN-(Plaintiff),— APPELLANT, 

Verstis 

FAZAL  MAHMUD,—(Defendakt),— RESPONDENT. 

Civil  Appeal  No.  276  of  1901. 

^Pre-9mption — Sale  o/adna  rights  to  adaa  proprietor — Suit  by  ala   ni>ililc 
i  hhata— Superior  right— Punjab  Laus  Act,  1872,  Section  12,  Clause  (a). 

In  a  suit  fur  pre-emption   of  certain  laud  situated  iu  ma u;;u  Khatar, 
cihawar   District,   plaintiff  claimed  the  right    of   pre-emption    on    the 
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ground  that   ho  being   an     ala   malik  of  the   land  sold   was  a  co-sl 
with  the  vendor   and  that   therefore   bo   had  a  preferential  right 
clause  (a)  of  Section   12   of  the    Punjab   Laws   Act,    as   compared 
that  of  the   vendee.     The  vendor,  vendee,  and   plaintiff  being  all 
maliks  in  the  kandi  where  the  land  sold  is  situated. 


;efl 


Held,  that  the  plaintiff  as  ala  malik  had  no  si:perior  right  of  pre 
tion  in  the  property  sold,  lie  as  ala  malik  waa  entitled  only  to  a 
percentage  on  the  revenue  and  as  such  had  no  concern  in  the  inti 
economy  of  the  adna  kandi,  and  was  therefore  not  a  co-sharer  with  ti 
adna  maliks  within  the  meaning  of  Punjab  Laws  Act,  Section  1 
clause  (a). 


Further  appeal  from  the  decree  of  Major  E.   Inglis,   Divisiona. 
Judge,  Peshawar  Division,  dated  3rd  January  1901. 

Muhammad  Shafi,  for  appellant. 

Muhammad  Shah  Din,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

27tA  Jany.  1904.  Clark,   C.  J. — The  question    on  this    appeal  is  wheii 

plaintiff  as  "  ala  malik  "  has  a  superior  right  of  pre-emption 
Fazal  Mahmud  the  vendee  ;  the  vendor,  the  vendee 
plaintiff  being  all  adna  maliks  in  the  "  ^anc?/ "  where  the  lai 
sold  is  situ.ated. 

For  plaintiff  it  is  argued  that  as  ho  is  ala  malik  of  t 
land  sold  he  is  a  co-sharer  with  the  vendor  and  entitled  and 
clause  (a),  Section  12  of  the  Punjab  Laws  Act. 

In  our  opinion,  plaintiff  cannot  bo   considered  a  co-shlU' 
with  the  adna   maliks  ;  his  interest   is   of   an   entirely   dif 
kind. 

The  term  "  co-sharer  "  in  the  Act  refers  to  co-sharcrs  holdlc 
a  similar  title.  There  could  bo  no  partition  between  adna  ai 
ala  maliks,  and  we  do  not  think  that  the  laud  owned  by  ^ 
maliks  can  be  considei'cd  to  bo  joint  undivided  along  with  ti 
ala  maliks. 

We  hold  that  plaintiff  has  no  right  of  pre-emption  tl 
co-sharer.  K 

It  is  further  argued  that  plaintiff  has  a  superior  rigW 
custom.  The  orms  of  proving  this  lies  on  plaintiff'.  We  li»' 
carefully  considered  the  precedents  on  which  plaintiff  relies,  th< 
do  not  at  all  establish  the  existence  of  a  custom.  They  show  tfe 
plaintiff  has  been  iu  several  cases  clainiiug   pre-emption 
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malik  and  different  Courts  at  different  times  have  taken  different 
views  of  his  rights,  but  they  entirely  fail  to  show  the  existence 
of  cnstom  in  favour  of  the  "  ala  malik."  Then  the  admissions  of 
Fazal  Mahmud  are  relied  upon  as  proving  the  custom.  Those 
admissions  were  made  for  certain  purposes,  and  cannot  be  taken 
as  proving  the  existence  of  a  custom. 

Plaintiff  has  failed  to  prove  a  superior  right  of   pre-emption 
io  the  vendee ;  the  appeal  is  dismissed  with  costs. 

Ajr-pral  disinissed. 


No.  65. 
Before  Sir  William  Clark,  Kt.,  Chief  Judge. 

BRINKMAN,— (Defendant),— PETITIONER, 

Versus  }    Bevision  Side. 

ABDUL  GHAFUR  AND  ANOTHER,-(Plaintiffs),— 
RESPONDENTS. 

Civil  Revision  No.  1363  of  1903. 

Rent— Suit  for  rent  of  house  let  to  prostitute— Immoral  contract — 
Contract  Act,  1872,  Section  23. 

BelA,  that  a  landlord  cannot  recover  the  rent  of  a  house  knowingly  let 
to  a  prostitute  to  be  used  by  her  as  a  brothel. 

QovLreenaih  Mookerjee  y.  Modhoomonee  Peshakur  ('),  and  Muisiminat 
Moor  Bux  V.  Mussamtnat  Shtbratun  {'^),  cited, 

Pirthi  Mai  v.  Mussammat  Bhagan  (*),  explained. 

Petition  for  revision  of  the  order  i>f  Khan  tS'hib  Manhi  Muham- 
mad Husain,  Judge,  Small  Gauge  Court,  Delhi,  dated  21s< 
April  1903. 

O'Gorman,  for  petitioner. 

Laklishmi  Narain,  for  respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  :  — 

Clabk,  C.   J.    -A    landlord   cannot  recover   the   rent    of   a     26th  May  1904, 

oose  knowingly   let   to    a    prostitute   to   be   used   by  her  as  a 

itwtitute  (vide  note  on  page  100  of  Cuningham's  Contract 
Act,  Goureenath  Mookerjee.  v,  Modhoomonee  Peshakur    (^),   Mus- 

immat  Noor  flux  v.  Mussammat  Shibratun  (*)),  Pirthi  Nath  v. 
^fussammat  Bhagan  (*)   is  not  opposed  to  that  view    as    held  by 

le  Judge,  Small  Cause  Court,  in  this  case  ;  for  there  the  Judge 
leld  that  it  was  not  shown  or  alleged  that  the  bouse  had  been 
ot  to  be  used  for  the  purposes   of  prostitution.     Civil    Revision 

(>)  18  W.  R.,  445.  (')  10  P.  iR..  1872. 

(•)  2  P.  /?.,  1898. 
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RevisioxN  Suit. 


No.  1792  of  1901  has  been  referred  to,  but  what  is  contained  in 
that  judgment  is  obiter  dictum.  The  \iew  taken  by  me  was 
taken  by  the  Divisional  Judge  in  that  case  and  though  the 
Hon'blc  Mr.  Justice  Eoleitscn  expressed  some  views  on  tba 
subject,  he  refused  to  interfere  with  the  decision  on  revision. 

It  is.  alleged  here  that  plaintiff  knew  that  the  house 
was  to  be  used  for  the  purposes  of  prostitution  and  this  seems 
probable  as  the  defendant  is  a  German  prostitute.  The  fact 
that  in  the  lease  defendant  is  described  as  a  tatoaif  does  not  in 
itself  show  that  phiintiff  knew  that  the  house  was  to  be  used 
for  the  purpose  of  prostitution. 

I  must  remand  the  case  for  re-decision  after  a  finding  as 
to  whether  plaintiff  let  the  house  to  defendant  intending  or 
knowing  that  it  was  to  be  used  by  her  as  a  prostitute,  if  he  did, 
the  suit  should  be  dismissed,  if  nor,  the  decree  will  stand.  Costs 
of  tjiis  levisioii  to  follow  the  event. 

No.  66. 

Before  Mr.  Jttstice  Chatterji,  CLE.,  and  Mr.  Justice 

Robertson.  ^ 

SAYAD  MIR  SHAH  AND  ANOTHER,— (PLAiNiiFts),—      | 
PETITIONERS,  I 

Versus 

ATAR  SINGH  AND  ANOTHBR,-(Defendanis),— 
RESPONDENTS, 

Civil  Revision  No.  1619  of  1899.  $ 

Revisivn — Error  of  law — Chief  Court's  potvers  of  revision — Discretion-^ 
Small  Cause  Court  Act,  1887,  Section  25. 

Section  25  of  the  Provincial  Small  Cause  Courts  Act  is  not  intended 
to  allow  appeals  on  points  of  law.  Under  the  discretionary  powers  given 
by  tliat  section  the  Chief  Court  will  not  interfere  except  wliere  a  clear 
case  of  substantial  injustice  resulting  from  a  material  mis-applicatiou  or 
mis-apprehension  of  the  law  has  been  made  out. 

The  subject  of  revision  under  Section  25,  Small  Cause  Courts  Act, 
conbidered  and  comi^arcd  with  Section  G22,  Civil  Procedure  Code,  by 
Chatterji,  J. 

Fdkir  Chand  v.  Mussamwat  Balkaur  (*),  Poona  City  Municjxdttij  v. 
Ramji  Rughu  Nath  ('•'),  Shivanuthaji  v,  Joma  KabhinatJi  (•"•),  and  Vias  Ram 
Shankar  v.  Ralla  Ram  Misir  (•»),  cited. 

Sarman  Lai  v.  Khuhan  (»),  not  approved.  _ 

(')  I'J  /".  K..  lyoi  (=*)  /.  L.  R.,  VH  Bom.,  342. 

{*)  l.L  R,X1  Bom.,  25.  (*)  /.  L.  U.,  XXI  AIL,  8U. 

{^)  1.  L.  R.,  XVl  AIL,  ilij. 
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Petition  for  revision  of  the  order  of  Lain  Rum  Nath,  Jntige,    Small 
Onusp.  Court,  Amritsar,  tinted  l\lh  August  1899, 

Golak  Nath,  for  petitioners. 

Lai  Chand,  for  respondents. 

The  judgments  delivered  by   the  learned   Judges    who   ron- 
stituted  the  Bench  were  as  follows : — 

Uhattebj[,  J. — This  Is  an  application  for  revision  under  15/^  July  1908. 
Section  25  of  Act  IX  of  1887.  The  plaintiff  sued  defendant  for 
ivrovery  of  Rs.  4'}8  due  on  a  bond  payable  by  instalments, 
Du  containing  a  proviso  that,  on  failnre  to  pay  any  instalment 
on  due  date,  the  whole  amount  then  outstanding  would  become 
recoverable  at  once. 

The  bond  is  dated  20th  April  1S95  and  is  for  l{->.  400,  payable 
in  three  iustalnients,  thas  : — 

Rs 

oth  Bisakh    l9o3=:loth  April  189o  ...    1.S3 

Do.      1954=15th  Apiil  1897  ...  WA 

Do.      1955= 16th  April  1898  ...   1:^:^ 

The  proviso  relating  to  default  runs  thus;  — 

Agir  kni  ki%ht  hash  iqrar  ndni  na  karen  to  kul  rupiya  mat  sud 
ek  rupia  natkra  mahwar  ke  sat  tahrir  tama-tiak  haza  se  shumar  kar 
ke  Oauhar  Shah  anr  Said  Mir  Sluih  Sahib  ko  ikhtiar  hai  ke  itidnl 
falad  ham  se  icasul  kar  leweu.  Default  appears  to  have  lieen 
made  in  the  first  instalment,  but  the  folloAving  sums  were  paid 
acoortliiig  to  endorsements  on  the  back  of  the  bond  : — 

Rs. 

30th  Bisakh   1953= 10th  May   1896         ...   100 

12th   Asauj      1955  =  26th  September    1898     20 

7th     Phagan    1955=  17th    February     1899     11 

3lstJeyt         1956  =  12th  June  1899         ...       1 

The  first  two  endorsements  are  in  plaintiff's  handwriting  and 
the  third  and  fourth  in  that  of  Atar  Singh,  defendant.  The 
flaintifE  treated  these  payments  as  payments  towards  the  first 
instalment,  and  sued  for  the  balance  adding  interest. 

The  defendants  admitted  execution  of  the  bond  and  payment 
of  Rs.  133  and  pleaded  that  the  claim  was  barred  by  time. 

The  Judge,  Small  Cause  Court,  held  that  Article  75  of  the 
imitation  Act,  1877,  applied  to  the  claim,  and  following  a  Full 
Bench  ruling  and  certain  other  decisions  of  this  Court,  and  the 
Bomb.ay  High  Court,  dismissed  the  suit. 
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The  plaintiff  applies  for  revision  under  Section  25  of  the 
Provincial  Small  Cause  Courts  AvA,  and  contends  that  the  claim 
is  not  barred  by  time,  inasmncli  as  (I)  Article  75  is  not  applicable, 
and  (2),  there  was  waiver  as  regards  the  payment  of  the  first 
instalment. 

The  case  has  been  referred  to  a  Bench  for  an  enunciation  of 
the  principles  on  which  Section  25  of  the  Provincial  Small 
Cause  Courts  Act  should  be  applied,  as  to  which  thrro  was  a 
denrth  of  authority  in  this  Court  at  the  time  the  learned  Judge 
wrote  his  order.  Since  the  reference  was  made  on  I4th  December 
1900  the  question  has  been  considered  by  a  Division  Hench  in  an- 
other case  and  decided  in  Fakir  Ghindv.  Mnssammat  Balknur  ('). 
Tlio  learned  Judges  without  laying  down  any  hard  and  fast  rule 
agreed  with  the  observations  of  the  Bombay  High  Court  in  the 
case  of  the  Foona  City  Mnmcipnlity  v.  Bamji  Tiaghmiath  (*), 
and  partially  likewise  with  the  Allahabad  High  Court  in  Sarman 
Lil  v.  Khuban  ('),  and  were  of  opinion  that  Section  25  was?' 
not  intended  to  allow  appeals  on  points  of  law.  They  then 
went  into  the  merits  of  that  particular  case  and  declined  to 
interfere.  -m 

Speaking  for  myself  I  regard  the  Bench  in  Fakir    Ghand   ra 
Mussa.nmat  BnUaur  (^),  as  laying  down  no  definite  rule,  except" 
that  Section  25  is  not  intended    to   allow    appeals   on   points    of 
law.     Wirh  this  view  I  entirely  agree.     In  an   appeal  it   is   the 
right  of  the  appellant  to  obtain  an   adjudication,  and  one   in    his 
favour,   if  his  grounds  fire  made  out,  irrespective  of  the  question 
whether  substantial  justice  is  oris  not  thereby  dispensed  in  the 
case.     A  point  of   law  or  jn'ocedure  may   in    a    particular  case  '-■ 
work  great  hardship,  but  in  an  appeal  the  Court  is  bound  to  give 
effect  to  it    without   regard    to    the   consequences.     In   cases   of 
revision  it  is  quite  otherewise.     No  party  has  the  right  to   obtain 
an  adjudication,  and  it  is  entirely  within  the   discretion   of   the 
Court  to  interfere  or  not  as  it  thinks  fit.     It  will    not  interfere  to 
perpetuate  an  injustice,  but  only  to  promote  the  ends   of  justice. 
Suppose  a  just  claim  is  really  barred  by  time,  but   is  erioneously  I 
held  not  to  be  so  by  the  lower  Court,  or  a  forfeiture  clause  under 
a  contract,  which  would  work   great    hardship    in    a    particular 
instance,  is  erroneously  held  not  to  apply.     In   such   a  case,  a 
Court  of  appeal  would  be  obliged  to  enforce  the  law,  but  a  Coarti 
"f  revision  would  ordinarily  refuse  to  act.     This  I  take  to  bo  the 


(')  19  P.  B.,  1901.  («)  I.  L.  R.,  XI  Bom.,  250, 

(•)  /.    I.  B.,  Xri  All,  476. 
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essential  difference  between  a  revision  and  an  appeal  in  a  matter 
wherein  the  revisional  jurisdiction  is  established. 

Further  I  entirely  agree  with  the  observations  of  the  learned 
Judges  of  the  Bombay  High  Court,  and  am  not  disposed  to 
proceed  on  the  line  of  reasoning  adopted  by  the  Allahabad  Court, 
Section  622,  Civil  Procedure  Code,  is  in  my  opinion  not  a  safe 
L,'aide  for  the  exercise  of  the  revisonal  powers  under  Section  25 
of  the  Provincial  Small  Cause  Courts  Act.  For  one  thing  the 
htuguage  of  the  two  sections  is  very  different — Section  622  is 
(le6nite  and  particular,  whereas  Section  25  is  wide  and  com- 
prehensive. The  difference  in  the  language  makes  it  clear  that 
the  intention  of  the  legislature  is  at  all  events  not  that  they 
shoald  be  construed  together.  If  it  were  allowable  to  refer  to 
reports  of  the  select  Committee  in  the  latter  case  and  the 
(1(  1  ates  in  council,  the  object  of  drawing  up  Section  25  in  its 
j>rf -cut  form  would  at  once  \)e  apparent,  bnt  it  is  not  necessary 
to  resort  to  such  forbidden  aids  to  construction  in  the  present 
instance.  The  power  of  interference  under  Section  25  of  the 
Provincial  Small  Cause  Courts  Act  is  thus  more  plenary  than 
that  conferred  by  Section  622,  Civil  Procedure  Code,  the  question 
of  interpretation  of  which  has  been  finally  set  at  rest  by  the 
decision  of  their  Lordships  of  the  Privy  Council  in  Amir  Hossain 
Khan  V.  Sheo  Bakhsh  Singh  (^).  The  restrictions  regulating  the 
Mteretion  of  this  Court  under  Section  25  aie  to  be  found  in  the 
principles,  which  regulate  the  exercise  of  the  i-evisional  jurisdiction 
of  the  High  Courts  in  India,  a  useful  and  instructive  summary 
of  which  with  an  able  and  interesting  comparison  with  the 
analogous  superintending  jurisdiction  exercised  by  the  Court  of 
Queen's  Bench  in  England  under  writs  of  certiorari  Mauilamus 
and  injunction,  is  given  by  Mr.  Justice  West  in  Shivanathiji  v. 
Jomakashi  Kath  (").  In  this  respect  the  two  sections  are  to 
some  extent  analogous.  In  Viag  Earn  Shaukar  v.  JiaUa  Bam 
Mistr  ('),  the  Allahabad  Court  has  to  my  mind  receded  some  vhat 
from  the  position  taken  up  with  reference  to  Section  25  in  some 
of  the  earlier  cases. 

I  am  also  of  opinion  that  in  revision  cases  wkile  we  should 
avoid  refinements  and  technicalities  of  law  and  procedure  as  far 
08  possible,  we  cannot  decline  to  decide  a  law  point  raised  merely 
because  it  is  intricate  and  difficult,  if  the  case  itself  is  such  that 
iiur  revisional  action  is  necessary  in  the  ends  of  justice. 

P)  /.  t.  R.,  XI  Calc,  6;  L.  R.,  11  I.  A.,  237. 
)I.L.  It.,  ril  Bom.,  342.  (»)  /.  I.  B.,  XII  All.,  89. 
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In  this  case  I  should  be  ready  to  interfere  on  plaintiffs* 
application  if  he  can  make  out  that  the  Judge,  Small  Cause  Court,  i 
has  erred  in  law  in  his  decision  under  Article  75  of  the  Limitation 
Act.  The  record  shows  that  plaintiff  has  a  just  claim  on  his 
bond,  the  execution  of,  and  payment  in  part  of  the  debt  secured 
by,  which  is  admitted  by  the  defendant.  If  the  Judge  has 
wrongly  held  it  barred  by  time,  I  should  consider  it  incumbent 
on  me  ex  debito  justUia  to  interfere  with  his  decree.  Here  our 
interference  would  promote  the  ends  of  justice,  and  we  cannot 
decline  to  act  on  the  ground  that  by  doing  so  we  should  be 
hearing  an  appeal  on  a  point  of  law. 

I,  therefore,  proceed  to  the  consideration   of  the   merits.     I 
have  carefully  considered  the  language  of  the  bond,  and   cannot; 
see  that  there  is  any  tangible  distinction   between  it  and   that  o( 
the   document   considered  in    Klunr-ud-din   r.  Atu  Mai   (^).    It 
seems  to  be  different  from  that  of  Hanmant  Rim  v.  Bowles  (-). 

If  it  is  not,  there  is  a  contlict  between  the  latter  case  and 
Khair-ud-din  v.  Atu  Mai  (^).  But,  as  Khair-ud-din  v.  Atu  Mai  {^)\ 
is  a  Full  Bench  decision  of  our  own  Court,  we  should  be  bound  to 
follow  it.  I  have,  therefore,  no  option  but  to  hold  that  the  whole 
bond  became  payable  on  default  as  regards  the  first  instalment 
and  that  limitation  began  to  run  at  once.  I  am  unable  to  hold 
that  there  was  any  waiver  in  the  proper  sense  of  the  term.  The 
alleged  last  payment  on  account  of  the  first  instalment  was  made 
after  the  limitation  for  recovery  of  it  had  expired.  It  is 
unnecessary  to  discuss  all  the  points  connected  with  this  question, 
as  the  learned  counsel  for  the  plaintiff  did  not  seriously  argue 
that  waiver  was  established. 

I  would,  accordingly,  dismiss  the  application,   but   without 
costs. 

Robertson,  J. — I  was  one  of  tbo  Judges  who  decided  the 
case  reported  in  i^QA;ir  0/iaM(i  v.  Mnssammat  Balkaur  (■"')  and 
entirely  adhere  to  what  I  wrote  in  that  judgment.  Section  25  of 
the  Small  Cause  Court  Act  gives  no  right  of  appeal  on  a  point 
of  law,  but  gives,  as  ray  learned  brother  points  out  discretion  to 
interfere,  if  the  High  Court  sees  suflBcient  cause  when  a  decree 
or  order  passed  by  a  Court  of  Small  Causes  is  not  according  to 
law ;  but  it  docs  not  make  it  incumbent  on  a  High  Court  to 
interfere  even  if  there  be  a  decice  or  order  not  according  to  law,  |l 
unless  it  sees  fit,  and,  in    my   opinion,   it  should   not   interfere, 

C)  188  P.  R.,  1883.  (*)  /.  i,  B.,  Yin  Bom.,  561. 

(^)  19  P.  B.,  1901. 
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I  xcept  where  a  clear  case  of  injustice  resulting  fi-om  a  decree  or 
jrder  clearly  not  according  to  law  has  been  made  out.  1  concur 
with  my  learned  brother  in  the  order  passed  in  this  case. 

Application  dismissed. 

No.  67. 
Before  AJr.  Justice  Anderson  and  Mr.  Justice  Robtrtton. 

MUSSAMMAT  KIRPI  AND  OTHERS,- (Defendakts),- 
APPELLANTS, 

Verstis 

SOLEKH  SINGH,— (Plaistiff),— RESPONDENT. 

Civil  Appeal  No.  1120  of  1900. 

Cv>'to*n — Alienation — Will — Kalals  of  Umlalla- Bequest  of  ancehtral 
^opeity  by  sonless  jin.prietor  to  daughter  and  davghter's  davghter. 

Found,  in  a  suit  the  parties  to  which  were  Kalals  of  the  Utnballa 
IHstrict,  that  no  castom  was  established  authorising  a  EonIei>8  proprietor 
to  bequeath  his  ancestral  pioperty  to  his  daughter  and  daughter's 
daughter. 

Wurthtr  appeal  from  the  decree  oj  I>.  G.  Johnstone,  Esquire,    Divi- 
sional Judge,  JJmhaWi  Division,  dated  20th  July  1900. 

Lai  Cband,  for  appellants. 

Ishwar  Das,  for  respondent. 

The  judgment  of  the  Court  (so  far  as  is  material  for  the 
porposcs  of  this  report)  was  delivered  by 

RoBEBTSOK,  J. — We  may  dispose  of  one  point  in  the  case  at  ith  April  190'i. 
once.  There  appears  tons  no  ground  what  ever  forholdingthat  the 
testator,  Sobha,  had  not  full  power  to  dispose  of  his  self-acquired 
property  by  will.  The  learned  pleader  for  the  respondent 
practically  admitted  this,  and  also  that  the  property  claimed  to 
Ibe  self-acquired  did  in  fact  come  within  that  category.  So  far, 
"therefore,  as  regards  the  self-acquired  property  we  have  no 
hesitation  whatever  in  accepting  the  appeal  and  upholding  the 
provisions  of  Sobha's  will. 

As  regards  the  ancestral  pix>perty  the  question  is  different. 
i  111!  parties  are  Kalals  of  Umballa,  rceiding  in  Umlmlla  City, 
iind  the  land  in  question  is  situated  in  a  village,  mauta,  called 
"  Patti  Kalalan,  "  this  being  the  name  of  the  entire  village,  not 
I  mere  sub-division.  Three-foniihs  of  the  village  are  owned  by 
Ivalala  who  have  their  own  Kalal  lambardar,  the  testator  was  a 
jeou  in  one  of  the  Courts,  and  many  of  the  Kalals  who  live  in 
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Umballa  are  undoubtedly  employed  in  service  or  "literary 
pursuits.  "  Kalals,  however,  certainly  own  and  cultivate  land  iu 
this  village  and  in  other  villages  in  Umballa  District,  and  these 
Kalals  came  from  an  agricultural  village  of  Fattehpur  in  the 
Karnal  District.  After  carefully  considering  the  evidence  on  the 
record,  we  feel  constrained  to  hold  that,  qua  agricultural  land  at 
any  rate,  the  parties  must  be  held  to  be  bound  by  the  agricultural 
custom  of  the  district,  and  we  must  further  hold  that  the  defend- 
ants have  failed  to  prove  that  Sobha  had  the  power  to  dispose  of 
his  ancestral  property  by  will  to  his  daughter  and  daughter's 
daughter.  We  have  heard  all  the  evidence  in  the  case  and 
referred  to  the  Wajih-ul-arz  of  the  village  and  the  volume  of 
Customary  law  of  the  Umballa  District,  and  we. think  the  onus 
clearly  lay  upon  those  asserting  Sobha's  power  to  dispose  of 
ancestral  property  by  will,  as  has  been  done  in  this  case,  and 
we  think  that  they  have  failed  to  discharge  it.  We  accord- 
ingly accept  the  appeal,  set  aside  the  judgment  and  decree  of 
the  lower  Appellate  Court  and  restore  that  of  the  first  Court. 

Appeal  allotted. 
Note.—The  rest  of  the  Judgmeot  is  not  material  to  the  report.— Ed.,  P,  B. 

No.  68. 

Before  Mr.  Justice  Anderson  and  Mr.  Justice  Battigan. 

GANPAT,— (Defendant),— APPELLANT, 

Versus 

DAULAT  KAM,—  (Plaintiff) —KESPONDENT. 

Civil  Reference  No.  7  of  1904. 

Suit  for  balance  oj  account— Account  stated — Acknowledgment  oj 
liability— Prornise  to  pay — Limitation  Act,  1877,  Section  19,  and  Article  64— 
Contract  Act,  Section  25  {c)— Stamp  Act,  1899,  Article  I— Schedule  I. 

The  striking  of  a  balance  in  account  books  may,  according  to  tbe 
circumstances  of  the  particular  case,  amount  merely  to  an  acknowledgment 
of  liability  or  of  the  correctness  of  the  account  so  stated,  or  it  may  constifcuUr 
a  new  cause  of  action.  No  general  rule  can  be  laid  down  and  everything 
depends  upon  the  facts  of  each  case. 

Plaintiff  sued  upon  a  statement  of  account  in  his  account  book  alleged 
to  have  been  signed  by  the  defendant  which  was  to  the  following  effect:— 

*' Lekha  Qanpat  Nanda  Virrcala  da  Sambat  1957  Mitti  Katak  2S 
"  Rb.  51-14-0  baqi  ahde  Rs,  51-14-0  hathi  Ganpat  di  Nandn  di  DWicarillhi 
"23  Katik  1957  mabligh  Rs.  51-14-0  rubaru  Ibiahim,  " 

This  entry  bore  an  anna  stamp. 

Held,  that  the  above  entry  contained  no  promise  to  pay  uor  was  it 
a  new  contract  iu  substitutiou  of  the  original  cause  of  action  betweeu  the  i1 


JOLY  1904.  ]  CIVIL  JUDGMENTS-No.  6b  193 


,  Ijiit  was  a  mere   acknowleflgruent  of  liability  of  th^i  dabt    th^i 
i  to  exidt  an-l  was  rightly  stanipel  witlt  a  one  anaa  stamp. 

Held,  also,  that  tli3  plaiutiff  was  entitled  to  prire  t!iit  at  the  time 
of  settlement  tho  defen.lant  liad  apcreed  by  a  separate  oral  contract  to 
mv  interest  at  a  gir.n  rate  on  tbe  amount  settled  by  them  to  ha  due. 

Rata  Ram  v.  Mussammat  Kano  ('),  Hanjnnatha  Kamti  v.  Devammn 
{'),  Ladhu  Shah  v.  lazal  Dad  (*),  Jya  Ram  v.  S  fin  Ram  (♦),  and  Fandif 
JInr  Kishea  Dai  V.  Pir  Bakhsh  (^),  cited. 

Shankar  V.  Miihta  {'),  .Tamun  v.  Xand  Lnl  (').  and  Gangn  Prasad  v. 
Ram  Daynl  (),  not  approved. 

C<ue  referral  by  B.  N.  Bosworth  Smith,  Esquirp,  Disfrirf  Jmige, 
Sialhit,  on  IS'.h  Jaunary  1904. 

Vishna  Singh,  for  respondent. 

The  facts  of  the  case  and  the  question  referred  to  the  Chief 
Court  under  Section  617  of  the  Civil  Procedure  Code  ai-o  fully 
sot  out  in  the  following  judgment : — 

Rattigan,  J. — This   case   comes   before   us  as   a   reference  29/-^  April  1904, 
under  Section  617,    Civil  Procedure  Code,  by  the  District   Judge 
of  Sialkot,  and   the  question  upon  which  we  arc  asked  to  give  a 
decision  is  thus  slated  : — 

Hhankar  v.  SiuTtta  (•=)  would  seem  to  "  clearly  lay  down  that 
"  no  .suit  on  a  balance  which  is  a  mere  acknowledgment  withont 
"a  promise  to  pay  can  lie.  As  snifs  occur  in  the  Punjab 
"everyday  which  are  brought  on  a  balance  I  beg  to  refer  to 
"the  Chief  Court  under  Section  617,  Civil  Procedure  Code,  the 
"  question  as  to  whether,  in  the  face  of  this  judgment,  a  suit 
"  can  be  brought  on  a  simple  balance  and  a  decree  given  thei*eon." 
The  District  Judge  also  states  that  in  the  present  case  which  is 
before  him  on  appeal,  the  lower  Court  has  allowed  interest  on 
the  balance,  the  effect  of  which  is,  according  to  his  view  of  the 
law,  to  give  the  balance  the  value  of  a  bond  on  which  a  stamp 
of  the  value  of  four  annas  should  have  been  fixed.  The  balance 
in  qnestion  is  attested  by  the  debtor  and  the  entry  bears  merely 
a  one  anna  stamp.  The  District  Jndge  accordingly  asks  whether 
the  penalty  under  the  Stamp  Act,  1899,  should  be  executed 
in  the  Appellate  Court  before  interest  is  allowed  or  ivhother 
interest  should  be  disallowed  on  the  ground  that  there  is  nothing 
said  on  the   subject   in   the    acknowledgment,    and    that   if   the 


)  3    P.  B.,  1878,  P.  B.  (»)  36  P.  B.,  1R8G. 
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acknowledgment  had  in  fact  contained  si  oli  a  condition,  it  woulc 
have  been  inadmissible  in  evidence. 

A  transaction  between  two  parties  \\lii(;]i  results  in  the 
striking  of  a  balance  may,  according  to  the  particular  facts  anc 
the  nature  of  the  entry,  amount  to  one  or  other  of  (wo  things. 

In  the  first  f,Uce  it  may  amount  merely  to  an  ncknowledj 
ment  of  the  existence  of  a  debt  due  from  one  of  the  partie 
to  the  other  and  of  the  correctness  of  the  account  as  thi 
stated.  In  such  a  case  the  acknowledgment  is  merely  cvidenp^ 
of  the  original  cause  of  action  and,  if  the  provisions  of  Sectioi 
19  of  the  Limitation  Act,  1877,  are  duly  complied  with  and  the 
acknowledgment  is  made  before  the  debt  has  become  barred  by 
time,  serves  to  keep  alive  that  debt  for  an  extended  period  so  as 
to  enable  the  creditor  to  sue  in  respect  of  it  at  any  time  within 
such  extended  period.  Bat  the  acknowledgment,  if  it  be  merely 
such,  does  not  of  itself  constitute  a  fresh  cause  of  action  nor 
can  it  be  made  the  basis  of  a  suit  by  the  other  party.  Tlic 
latter  must  base  his  suit  on  the  original  cause  of  action  .and 
plead  the  acknowledgment  merely  as  evidence  in  support  of  his 
claim  and  as  entitling  him  to  sue  at  a  pei'iod  later  than  he  would 
otherwise  have  been  entitled  to  sue.  If  in  any  .«;uch  case,  the 
creditor  bases  his  suit  upon  the  acknowledgment  and  not  upon 
the  original  causes  of  action,  he  must  fail  as  his  suit,  so  framed, 
would  be  non-maintainable.  To  this  extent  we  have  no  hesitation 
in  following  the  ruling  in  Slianhar  v.  Mtilta  (^),  the  more  so  as 
it  is,  to  that  extent  in  harmony  with  tlio  decision  of  the  Full 
Bench  of  this  Court  reported  as  llatin  Ram  v.  Musmmwaf 
Naiw  (^). 

In  the  serou'l  j^lare  the  striking  of  a  balance  may  mean 
Fomething  more  than  a  mere  admission  of  liability  in  respect  of 
an  existing  debt.  It  may  amount  to  a  complete  novation,  a  fresh 
contract  being  substituted  for  the  old  contract,  in  other  wordfl<|'|l 
the  original  cause  of  action  may  by  agreement  between  the  parties 
be  i^eplaced  by  a  fresh  cause  of  action.  In  a  case  of  this  kind  the 
creditor  obviously  acts  rightly  if  he  subsequently  bases  his  suittl 
not  on  the  original  cause  of  action  but  on  the  now  cause  of  actioi^dl 
derived  from  the  statement  of  accounts,  and  it  is  to  suits  oj 
this  natui^o  that  Article  64  of  the  Limitation  Act  is  applicable.; -J 

Whether  the  striking  of  a   balance  falls   under  the   first  6^1 
the  second  head   depends   entirely    on   the  circumstances  of  tlfS"| 


1.1 
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articnlnr  ease  and,  as  remarked  by  Smyth,  J.,  in  Bat  fa  Earn  x. 

Mnssamviat  Nano  ('),  no  general    rule  can  be    laid   down    as  in 

The  circumstances  under  which  the  striking  of  a  balance  or  other 
ratement  of  accounts  would  amount  to  a  new  contract.  We 
lay,  however,  remark  that  we  are  ourselves  unable  to  accept 
he  view  expressed  by  the  learned  Judges  who  decided  Jamun  v. 

^and  Lai  (*),   and    Ganga    Prasad  v.  Ram   Dayal  ('),  that   an 

account  stated  "   for  the  purposes  of  Article  64  of  the  Limita- 

ion  Act,  can  exist  only    where   cross    claims   are   brought   into 

account  on  either  side  and  are  set  off  against  each  other  and  a 
alance  strrick.  In  a  very  recent  case  the  Madras  High  Court 
as  expressed  disapproval  of  this  view,  and  we  ourselves  see  no 
efficient  ground  for  restricting  the  expression,  as  used  in  Article 
4-,  to  cases  where  there  are  reciprocal  demands  on  either  side  (see 
hvijunatha  Kamti  v.  Devamma  alias  Gomathiamma  (*)).  And 
his  view  is  in  accordance  with  the  ruling  of  the  Full  Bench  to 
bich  we  have  referred  above.  The  question  whether  the 
triking  of  a  balance  is  to  be  construed  merely  as  an  acknowledg- 
ment of  liability  in  respect  of  a  debt,  or  as  an  entirely  new 
>atract  between  the  parlies,  is  inlpoitant  for  many  reasons 
nd  far  more  so  than  that,  while  an  acknowledgment  to  be 
Tective  must  be  made  at  a  time  when  the  debt  is  legally 
coverable  and  is  not  barred  under  the  provisions  of  the 
imitation  Act,  a  new  contract,  provided  that  the  formalities 
rescribed  by  Section  25  (3)  of  the  Contract  Act,  1872,  are  duly 
iiserved,  can  be  made  even  after  the  debt  which  the  promisor 
i^rees  to  repay  has  become  barred  by  efflux  of  time.  Under  the 
rcumstances  it  is  the  duty  of  the  Court  to  carefully  consider 
le  cii-cumstances  of  the  case  with  which  it  is  dealing  and 
pGcially  the  nature  of  the  entry  in  the  account  books  upon 
liich  it  has  to  adjudicate,  and  to  thereafter  decide  whether  the 
riking  of  the  balance  or  other  statement  of  account  between 
ip  parties  was  intended  to  be  merely  an  acknowledgment  of 
ibiiity  or  a  new  contract  into  which  the  previous  transactions 
ete  meant  to  be  merged.  This  question  having  been  decided, 
ic  Court  has  next  to  consider  whether  the  action  in  properly 
istd  on  the  real  cause  of  action,  it  being  always  bcrne  in 
ind  that  j>leading8  in  this  country  are  not  to  be  construed 
ith  extreme  strictness  and  that  it  is  the  substance  and  not  the 
rm  of  the  action   which   has  to   be   principally  regarded.     As 
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illustrative  cases  LadJiu  Shah  v.  Fazl  Dad  (0,  Jya-  R'tm  v.  Hadn 
Ram  (^)  and  Pandit  Harkishcn  Das  v.  Fir  Balchsh  and  another  (•*), 
might,  in  this  connection,  be  advantageously  consulted. 

Turning  now  to  the  facts  of   the   case  under   reference,  w 
find  that  the  entry  in  tlie  account   books   relating  to  the  alleged 
striking  of   the  balance  is  worded   as   follows:— ''Xe^^a   Ganpat 
"  Nanda  Vinvala  da  Sambat  )9b7  mitti   Katik   23   Bs.   51-14-0 
"  haqiahde  Bs.  51-14-0  hathi  Ganpat   di  Nanda  di  mawarikhi  2 
'' Katak  1957   muhligh   Ti^.    51-14-0   mbarn   Ibrahim.''     This  i 
alleged  to  bo  signed   by   the  debtor   and  a  one  anna   stamp  i,^ 
affixed.     In  our  opinion,    assuming  that  the  debtor    did  actually 
sign  the  entry,  it  amounts  to  an  acknowledgment   of   liability  i 
the  debt  then  alleged  to  exist.     Upon  its  proper  construction   it 
does  not,  we  consider,   amount  to  a  new  contract  in  substitution 
of  the  original  cause  of  action   between  the  parties,  nor  can  any 
promise   to  pay   be  reasonably  held    to  be   implied   in  it.     Nor 
do  we  understand  the  plaint  to  be   based  merely  on  the  acknow' 
edgment   as  the  cause  of  action.     The   plaintiff  does  no  doubt  ;- 
forth  that  the  balance  was  struck,  but   as  the  pleadings  show,  \ 
clearly   means   that  accounts  had  gone  on  between   the  parti 
for  some  time  and  that  on  the  date   in   question    the    defendai 
after  going  through  the  accounts  admitted  his  liability  in  respc 
of  past  transactions  by  acknowledging  that  the  sum  stated  w 
the  actual  amount  then  due   from   him.     He   then     proceeds  i 
state  that    at  the  same  time   the  defendant   verbally    agreed   !■> 
a  separate  contract,  to  pay  interest  at  a  given  rate  on  the  araoniv 
so  acknowledged  to   be   due.     There  is  nothing  to  preclude  hin 
from  proving  this   latter  contract  and   if   he  succeeds   in  doin! 
so,  he  will  of  course  be  entitled  to  interest    at   that   rate.     Bn 
we  certainly  do  not  understand  the  plaintiff  to   base  his   right 
a  decree  on  the  acknowledgment  as  itself   giving  him   bis  cav 
of  action  in  respect  of  the  Rs.  51-14-0,  or  as   implying  a  pronr, 
on   the    part   of   the   debtor   to  pay  interest  on  that  sum.     1' 
being  the  case,  w^e  are  of  opinion  that  the  suit  as  framed  is   mai 
tainable,   and   as   the  entry   is   merely   an    acknowledgment 
liability,  it  is  suflBciently  stamped  under  Article   I,   Schedule  I  • 
the  Stamp  Act,  1899. 

The  District  Judge  will  now  proceed  to  dispose  of  tfl 
appeal  in  accordance  with  Our  decision  on  the  questions  referr£| 
to  us. 


(0  72  P.  R.,  1879.         (2)  33  P.  K.,  1882. 
(^)  3G  P.  R,  1880. 
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No.  69. 
Before  Mr.  Justice  Chalterji,  CLE ,  and  Mr.  Justice 
Bobertson. 

IX  THE  MATTER  OF  A  PLEADER  OF  THE  CHIEF       ^   Miscellasiocs 
COURT  OF  THE  PUNJAB.  >        ^'''^• 

Civil  Aliscellaneoas  No.  187  of  1903. 

Pleader  and  client — Agreement  tcith  client  to  share  in  the  result    of  liti- 

':'o» — Professional  misconduct — Legal  Practitioners  Act,  1879,'Section  13. 

A,  a  pleader  of  the  Chief  Coart  of  the  Punjab,  entered  into   an  agree- 

•  -.ent  with  his  client  to  conduct  certain  cases  for  him   as    pleader   on   the 

ndition  of  receiving  a  share  iu  the  result  of  litigation.     Held,  that    such 

'-.duct  on  the  part  of  the  pleader  in    the   discharge   of    his   professional 

ties    is  grossly  improper  within  the  meaning  of  Section  13  of  the  Legal 

!  actitioners  Act,  and  such  as  renders  the  offender  liable  to  grave  censure 

1  disciplinary  action, 

In  re  Ali  M'thimmid  Muhhfar  ('),  Mounj  Woon  Oung  (-),  In  the 
itter  of  an  Advocate  of  the  Calcutta  High  Court  ('),  and  In  re  Bhandara  (*), 
ferred  to  and  followed. 

Parker  and  Ishwar  Das,  for  the  pleader. 

The  facts  of  this  case  are  fully  stated  in  the  following  note 
corded  by — 

ROBBRTSON,  J.— The  following  facts    were   brought   to   our     2-if/i  J/ay  1903, 
>tice  daring  the   hearing   of  Appeal    No.  931  of  1899,    Thakar 
>ingh  r.  Kharak  Singh  :  — 

Oil  27th  October  1891,  the   three    brothers,  M,  K,  and  H  of 
V,  a  pleader,  entered  into  an  agreement  with  D  under  which  D  was 
)  bring  sails  to  cancel  alienations  made  by  one  Mussammat    R 
ad  the  three  brothers  were  to   pay   expenses,   except    pleader's 
ees,  and  to  receive  y\ths  of  the  resalts  of  the  litigation. 

On  the  Sime  date  A,  the  pleader,  entered  into  an  agreement 
ith  D  to  conduct  the  said  cases  for  him  as  pleader  on  condition 
;  receiving  i\ths  of  the  resalts  of  the  litigation. 

After  obtaining  a  lai-ge  amount  of  property  by  saccessful 
uits  and  compromise,  D  executed  a  deed  of  sale  in  favour  of  A 
ud  others,  making  over  the  following  shares  in  the  property 
cquired  by  a  boud,  amounting  in  all  to  Ajth  of  the  whole,  to 
be  following  persons : — 

A  2  anna  share.  |  H  2   anna  share. 

M  l^      ditto.  S  1|      ditto. 

K  2        ditto.  I  SS    k      ditto. 


(')  111  p.  R,,  1894.  (»)  4  Gale.,  W.  N.,  civ. 

(*)  21  W.  R.,  297.  (*)  3  Bom.  L.  R.,  102,  F.  B. 
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M,  K,  H,  and  S  are  all  brothers  of  A,  and  SS  is  his  nephew.  II 
will  thus  be  seen  that  A's  conduct  as  a  pleader  does  not  come  withj 
in  the  purview  of  the  case  of  In  re  Ali  Muhammad  Muhhtar  (^j 
as   it   was   so   arranged   that  his   brothers  lent  the  money 

prosecute  the  suit,  while  he  stipulated  for  a  share  of  the  result 

in  addition  as  his  own  fee. 

The  judgments  recorded  in  Moung  Btoon  Onng   (2),    In   tl 
matter  of  an  Advocate  of  tlic   Calcutta   High    Court   (3),  and  th« 
remarks  at  the  end  of  the  judgment  in  the  case  oi  Bhandara  (*), 
page  111,  bear  on  the  question  more  or  less  directly,  and  it  woulj 
appear  that  the  conduct  of  A  in  this  matter   requires   discussic 
and  further  action. 

The  matter  is  accordingly  brought  to  the  notice  of  the  Chi^ 
Judge  with  a  view  to  discussion  in  Committee  and  such  actic 
as  may  be  deemed  desirable. 

The  final  judgment  of  the  Court  was  delivered  as  follows  bj 

nth  May  1904.  Robertson,  J.— The  facts  which  led  to  these  proceedings  ar 

given  in  the  note  put  up  by  Messrs.  Anderson  and  Robei'tson,  JJ., 
dated  24th  May  1903.  A,  a  pleader,  on  27th  October  1891, 
entered  into  an  agreement  with  a  client  under  which  he  in  lieu  of 
ordinary  fees  was  to  receive  ^V lib s  of  the  results  of  the  litigation. 
This  agreement  was  duly  filed  by  the  pleader  in  accordance  with 
the  provisions  of  the  Legal  Practitioners  Act,  •  Section  28.  It 
was  brought  to  the  notice  of  a  Division  Bench  of  this  Court 
during  the  progress  of  an  appeal  and  A  has  been  called  upon 
to  explain  his  conduct  in  accordance  with  Section  13  of  the  Legal 
Practitioners  Act 


Mr.  Parker,  who  appeared  for  A,  took  what  appears  to  us 
to  be  the  wise  and  proper  course.  On  behalf  of  his  client  he 
admitted  without  reservation  that  the  agreement  was  incorrcc; 
and  improper,  he  threw  himself  upon  the  mercy  of  the  Court 
and  he  pointed  out  in  extenuation  that  this  agreement  wii 
entered  into  in  1891,  before  the  ruling  in  the  case  of  In  re  ^ 
Muhammad  Mukhtar  (')  had  been  published,  that  it  was  opcnlv 
put  forward  and  attached  to  the  record,  and  that  A  was  ai 
that  time  entirely  ignorant  of  the  impropriety  of  the  agreement. 
The  action  of  Ali  Muhammad,  whose  case  is  reported  in 
111,  P.  B.  of  1894,  was  of  a  more  improper  character  than 
that  of  A  in   the   present  case.     We   think  that  it   was   very 

(')IU  P.R.,  1894.  {«)  4  Calc,  W.  N.,  civ. 

{')2VW.  H.,  297.  (*)  3  Bom.,  L.  R.,  102,  F.  B. 
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sirable  that  public  notice  shonld  have  been  taken  of  the  impro- 

vety  involved  in  the   agreement   which  forms   the   subject   of 

ese  proceedings,  but  under  all  the   circumstances   of    the  case, 

ere  being  comparatively   little    published   matter  to   gaide   A 

in  1891,  we  do  not  consider  it  necessary  to  do   more   as  regards 

\    than   to  place   on   record  our   opinion   that   the   agreement 

elf  was  a  highly  improper  one,  and  that  to  enter  into   such  an 

.:;reement,  but  for  the  extenuating  circumstances   urged,   would 

,ve  called  for  grave  censure  and  disciplinary  action  constituting 

it  does,  professional  misconduct.     This  was  the  view  of   such 

jreements  taken  in  the  matter  of  Moung  Htoon  Oung  (^).    }n  the 

itter  of  an  Advocate  of  the  High  Court    (*),    it   was  laid   down 

clearly  that  it  is  improper  for  an  Advocate  to   stipulate  with   his 

client  to  share  in  the  results  of  litigation.     This  was  a  case  heard 

by  a  Full  Bench  of  the  Calcutta  High   Court   consisting   of  the 

lief  Justice  and  four  puisne  Judges. 

In  In  re  Bhatidara  ('),  a  Full  Bench  of  the   Bombay  High 

)urt  laid  down  the  same  principle  in  the  words  of  the   learned 

'hiof  Justice,  "  1  consider  that  for  an  Advocate  of  this  Court  to 

stipulate  for,  or   receive,  a  remuneration   proportioned   to   the 

results  of  litigation,  or  a  claim,  whether  in  the  form  of  a  share 

u  the  subject-matter,  a  percentage,  or  otherwise,  is  highly 
repi-ehensible,  aud  I  think  it  should  be  clearly  understood  that 
whether  his  practice  be  here  or  in  the  mofussil,  he   will   by   so 

icting  offend  the  rules  of  his  profession  and  so  render  himself 
liable  to  the  disciplinary  jurisdiction  of  this  Court." 

Under  the  special  circumstances  of  this   case,   however,    we 

consider  it  unnecessary   to  discuss  the   matter  further.      The 

pleader  in  question  has  fully  admitted  the  improper  nature  of  the 

TTcement  and  has  expressed  his  contrition.     We  have   accepted 

is  apology  and  no  disciplinary  action  is  called  for.     The  rule   is 

discharged. 

Rule  discharged. 

(')  21  W.  B.,  297.  (*)  4  Calc,  W.  N.,  civ. 

{")  3  Bo>n„  L.  R.,  102,  F.  B. 
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Bevision  Side. 


No.  70.. 

Before    Mr.   Jmtico,  Chatterji,   C.  T.    E.,   and  Mr.   Justice 

Robertson. 

KISHORE  CHAND  AND  ANOTHER,-([)efi<npants),— 
PETITIONERS, 

Versus 
MUSSAMMAT  NIHAL  DEVI,- (Plaintiff),— RESPONDENT. 

Civil  Revision  No.  1991  of  1902. 

Punjab  Courts  Act,  1884,  Section  70  {h)—Applicohility  of,  to  proccedingfi 
under  the  Succeffion  Ceiilficate  Act — Certificate  foi  collection  of  part  of  a  debt 
— Succession  Certificate  Acf,  1889,  Section  4 — Joinder  of  parties —  Partner- 
ship debt — Representative  of  a  deceased  partner. 

Held,  that  clause  (b)  of  Section  70  of  the  Punjab  Courts  Act  does  not 
apply  to  proceedings  under  the  Succession  Certificate  Act.  It  is  not  co-ex- 
tensive with  clause  (a)  of  that  section,  but  treats  of  a  different  class  of  cases. 

Mina  Mai  v.  Hn'dhian  Singh  ('),  and  Coates  v.  TTas/u'  Han  (-), 
referred  to. 

Held,  aJso,  that  the  representative  of  a  deceased  person  who  owned  only 
a  fractional  share  in  a  debt  which  was  due  to  himself  and  others  jointly 
is  entitled  to  obtain  a  succession  certificate  under  Act  VII  of  1889  for  the 
collection  of  that  portion  only  and  is  not  precluded  from  obtaining  such  a 
certificate  merely  because  it  covers  only  a  portion  of  the  debt. 

Muhammad  Ali  Khan  v.  Puttan  Bibi  and  others  (^;,  Shitab  Dei  v.  Debi 
Prasad  ('),  and  Kandhiya  Lai  v.  Chandar  and  others  (^),  referred  to  and 
distinguished 

Held,  further^  that  the  representative  of  a  deceased  co-partner  is  a 
necessary  party  to  an  action  for  the  recovery  of  a  partnership  debt. 

Earn  Narain  Nursing  Dass  v.  Ram  Chunder  Janlcee  Lai  (*),  relied  on. 

Qobind  Prasad  v.  Chandar  Sekhar  ('),  and  Vaihjanatha  Aijyar  v. 
Chinnnsami  Naik  (*),  dissented  from, 

Pe'ition  for  revision  of  the  order  of  W.  A.  Harris,  Esquire,  Divis- 
ional Judge,  Ferozepore  Division,  dated  27th  June  1902. 
Lai  Chand,  for  petitioners. 
Ishwar  Das,  for  respondent. 

The  facts  of  this  case  are  fully  stated  in  the  judgment  of  the 
Court  delivered  by 
20^7i  May  1904.  Chatterji,   J.— The   material  facts     ai'e     these:     Kishore 

Chand,  Kashi  Ram  and  Nathu  Mai  who  were  related   as  cousins 

' " 

(1)  48  P.  i?.,  1901.  C)  /.  i.  ^.,  VII  All,  313. 

(»)  7G  P.  B.,  1903.  («)  /.  L.  R.,  XVIII  Calc,  80. 

(>)  l.L.  R.,  XIX  All.,  129.  (n  I.  L.  R.,  IX  All.,  486. 

(*)  /.  L.  B.,  XVI  All.,  21.  C)  I.  L,  R.,  XVH  Mad.,  108. 
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and  who  formed  a  trading  partnership  under  the  name  of  Tela 
Mal-Nathn  Mai  brought  a  suit  against  one  Bawa  Lehna  Singh 
in  tlie  Court  of  theMnnsif  of  Ferozepore  on  a  hundi  for  Rs.  700. 
Another  suit  was  brought  by  these  persons  against  one  Sham 
Snndar  for  Rs.  1,000  on  account  of  rent.  While  the  suits  were 
pending  Nathu  Mai  died  on  23rd  April  1900,  and  his  widow, 
Mussammat  Nihal  Devi,  claimed  to  be  impleaded  in  them  as  his 
representative.  In  the  hundi  suit  the  widow's  application  was 
allowed  and  she  was  made  a  co-plaintiff  with  Kishore  Chand  and 
Kashi  Ram  in  place  of  her  husband.  The  latter  appealed  to  the 
Divisional  Judge  who  required  Mussammat  Nihal  Devi  to  pro- 
duce a  certi6cate  under  Act  VII  of  1889. 

She  accordingly  applied  to  the  District  Judge  of  Ferozepore 
for  a  certificate  which  was  granted.  The  order  was  on  appeal 
affirmed  by  the  Divisional  Judge.  The  present  application  is 
by  Kishore  Chand  nnd  Kashi  Ram  to  have  that  order  cancelled. 
It  is  made  under  both  clauses  (a)  and  (6)  of  Section  70  of  the 
Punjab  Courts  Act. 

The  first  point  for  consideration  is,  whether  Section  70  (6) 
has  any  application  to  proceedings  like  the  present.  In  Mina 
Mai  V.  Hardhian  Sing'i  {^),the  question  was  mooted  bat  not 
disposed  of.  In  Coates  v.  Kashi  Bam  ("),  it  was  held  that  this 
clause  applies  to  decrees  in  suits  only.  It  is  contended  by  Mr. 
Lai  Chand  that  Section  70  is  a  comprehensive  section  and  applies 
to  suits  and  summary  proceedings  alike  and  that  the  petitioners 
are  entitled  to  the  benefit  of  clause  (6)  as  well  as  clause  (a). 
He  argues  that  as  sub-section  (.3)  of  Section  70  repeals  Section 
622,  Civil  Procedure  Code,  as  far  as  the  Punjab  is  concerned, 
the  provisions  embodied  in  clauses  (a)  and  (6)  are  in  substitu- 
tion of  those  of  the  latter  section  and  apply  indiscriminately 
.\  hero  the  latter  applied. 

The  argument  is  no  doubt  very  ingenious  and  derives  some 
ipparcnt  support  from  the  manner  in  which  the  section  has 
ieen  framed.  But  a  careful  consideration  of  the  language  of 
'he  various  clauses  of  the  section  and  its  provisos  appears  to  ns 
to  clearly  show  that  clauses  (a)  and  (3)  treat  of  different  classes 
'^f  cases  altogether. 

Clause  (a)  reproduces  totidem  verbis  the  language  of  Section 
622,  Civil  Procedure  Code,  as  it  stood  after  the  repeal  of  the 
words  "  illegally  or "  in  the  original  section  of  the  Code  by 
Act  XIII  of  1888. 

(»;  48    p.  B.,  1901.  (»)  7G  P.  iJ.,1903. 
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Clause  (h)  on  the  other  hand  corregponds,  with  some  verbal 
alterations,  with  clause  (d),  sub-section  (1)  and  sub-sectioTi  (2) 
of  Section  40  of  the  Punjab  Courts  Act  prior  to  its  amendment 
by  Act  XXV  of  1899,  and  proviso  (u),  clause  (/>),  with  proviso 
(u)  of  clause  (d)  aforesaid. 

There  is  no  good  reason  why,  if  both  the  clauses  (a)  and  (b) 
apply  to  the  same  classes  of  cases,  they  should  not  have  been 
combined  in  one  consolidated  clause.  Nor  is  there  any  reason 
why  there  is  no  limitation  provided  for  application  under  clause 
(a),  while  ninety  days  is  the  period  fixed  for  applications  under 
clause  (b),  to  be  calculated  as  in  appeals.  The  appointing  of  a 
time-limit  for  applications  in  which  important  questions  of  law 
or  custom,  requiring  the  further  consideration  of  the  Chief  Court, 
are  involved  is  also  inexplicable  on  this  hypothesis. 

It  is  equally  curious,  if  this  is  meant,  that  proviso  (u)  to 
clause  (fc)  should  exclude  small  causes  of  the  value  of  Rs.  1,000 
and  unclassed  suits  of  the  value  of  Rs.  200  from  the  benefit  of 
this  clause,  while  summary  proceedings,  like  the  present,  which 
are  not  suits  at  all  are  allowed  to  remain  within  its  scope. 
Before  the  passing  of  the  Amending  Act  there  was  no  second 
appeal  to  this  Court  in  proceedings  under  the  Succession  Certifi- 
cate Act,  the  first  appeal  lying  to  the  Divisional  Judge,  under 
Section  23  of  the  Punjab  Courts  Act,  whose  order  was  final 
subject  only  to  the  provisions  of  the  chapters  relating  to 
Revision  and  Review  in  the  Code  of  Civil  Procedure,  see  Section 
19.  The  only  grounds  on  which  a  revision  lay  were  those 
given  in  Section  622  of  the  Code. 

A  careful  survey  of  the  history  of  legislation  relating  to 
appeals  in  the  Punjab  shows  that,  the  right  of  appeal  to  the 
Chief  Court,  which  was  governed  by  Section  40  of  the  Punjab 
Courts  Act,  XVIII  of  1834,  has  been  considerably  curtailed  bj 
the  Amending  Act,  XXV  of  1899,  while  in  place  of  clause  (d)  of 
sub-section  (1)  with  its  provisos  and  sub-section  (2)  of  Section 
40  of  the  old  Act,  clause  (6)  of  the  new  Section  70  has  been 
substituted,  giving  a  right  of  revision  in  lieu  of  the  previous 
right  of  appeal  under  certain  limitations.  This  right  of  revision 
is  under  certain  circumstances  tantamount  to  a  right  of  appeal, 
vide  proviso  (I'u).  The  old  right  of  revision  proper  on  the  other 
hand  remains  intact,  as  Section  70  (a)  reproduces  the  identical 
language  of  Section  622  of  the  Code  of  Civil  Procedure.  Under 
the  construction  contended  for  the  right  of  revision  in  cases 
other  than  decrees  in  suits  must  bo  held  to  have    been   largely 
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extended  so  as  to  confer  a  modified  right  of  appeal  in  those  cases, 
while  the  right  of  appeal  has  been  admittedly  mnch  restricted 
with  reference  to  decrees.  If  clause  (d),  therefore,  is  held  to 
apply  to  cases  other  than  decrees,  i.e.,  other  than  those  covered 
by  Section  40  (1)  (d)  and  40  (2)  of  the  Punjab  Courts  Act  of 
1888,  the  intention  of  the  Legislature  to  limit  the  right  of 
appeal  is  practically  nullified. 

The  Succession  Certificate  Act  does  not  contemplate  an 
elabDrate  or  binding  inquiry  into  qnestions  of  law  or  fact  in 
deciding  the  right  to  the  certificate.  A  proceeding  under  it  is  a 
summary  proceeding,  vide  Section  7  (.3),  and  it  would  certainly 
be  an  anomaly  if  in  such  a  proceeding  a  right  of  revision, 
practically  amounting  to  a  second  appeal  in  certain  instances, 
be  allowed  while  the  right  of  appeal  in  the  case  of  decrees  is 
considerably  curtailed.  Moreover,  such  a  right  of  i-evision  in 
respect  of  such  proceedings  is  not  allowed  to  litigants  by  law 
in  other  parts  of  India,  and  there  is  no  reason  why  in  the  Punjab, 
in  which  cases  under  the  Succession  Certificate  Act  are  compara- 
tively few  and  unimportant,  they  should  be  so  exceptionally 
favoured.  The  object  of  the  Act  is  to  afford  protection  to  debtors 
and  a  prolongation  of  the  proceedings  utider  it  is  generally  a 
waste  of  time  and  money,  as  decisions  under  it  cannot  settle  any 
question  of  right  to  the  money  represented  by  the  debts  covered 
by  the  certificate.  The  Legislature  cannot  be  supposed,  therefore, 
to  have  meant  to  introduce,  by  a  side  wind  as  it  were,  a  qualified 
right  of  appeal  in  respect  of  these  proceedings  contrary  to  the 
express  provisions  of  Section  19  of  the  Act  itself. 

Proviso  (ti)  to  clause  (6)  indicates  the  class  of  cases  to 
which  the  clause  applies,  viz.,  to  decrees  in  suits.  The  extension 
of  its  scope  to  a  totally  different  class  wecms  therefore  opposed  to 
the  language  of  the  section. 

Lastly,  Section  19  of  the  Succession  Certificate  Act  makes 
the  order  of  the  Appellate  Court  final  subject  to  the  provisions 
of  Chapter  XLVI  and  Chapter  XLVII  of  the  Code  of  Civil 
Procedure.  Now  the  right  to  revision  given  by  this  section  is 
that  provided  by  Section  622  of  the  Code,  which  with  the 
modification  introduced  in  it  by  the  Punjab  Courts  Amendment 
Act,  XIII  of  1888,  regulated  the  law  on  the  subject  at  the  date 
Act  XXV  of  1899  was  passed.  The  repeal  of  Section  622  by 
sub-section  (3)  of  Section  70  of  the  Punjab  Courts  Act  as  amended 
by  the  last  mentioned  Act  cannot  be  construed  lo  confer  an 
extended  right  of  revision  in   proceedings  under  tho  Succesaiou 
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Certificate  Act,  where  the  identical  words  of  Section  622  are 
reproduced  in  clause  (a)  sub-section  (1)  of  the  amended  section. 
No  doubt  the  intention  of  the  Legislature  must  be  deduced 
primarily  from  the  language  it  has  used,  but  this  is  not  the  only 
guide  for  the  interpretation  of  an  Act.  "  A  thing  which  is 
"  within  the  letter  of  a  statute  is  not  within  the  statute  unless  it 
*'  be  also  within  the  real  intention  of  the  Legislature,  and  the 
*'  words,  if  sufficiently  flexible,  must  be  construed  in  the  sense 
*'  which,  if  less  correct  grammatically,  is  more  in  harmony  with 
"  that  intention."  *  *  *  »  "  The  true  meaning  is  to  be  found 
"  not  merely  from  the  words  of  the  Act,  but  from  the  cause  and 
"  necessity  of  its  being  made,  which  are  to  be  ascertained  not  only 
"  from  a  comparison  of  its  several  parts,  but  also  from  extraneous 
"circumstances — "  Maxwell's  Interpretation  of  Statutes,  3rd 
edition,  pages  26,  27  and  30. 

A  careful  comparison  of  the  wording  of  Section  70  with  the 
history  of  the  previous  legislation  in  regard  to  the  right  of 
appeal  and  revision  in  the  Punjab,  irresistibly  leads  us  to  the 
conclusion  we  have  arrived  at.  The  inclusion  of  cases  falling 
under  clauses  (a)  and  (6)  ia  one  section  has  no  doubt  been 
unfortunate  and  has  lent  colour  to  the  present  contention,  but 
nevertheless  a  consideration  of  the  entire  context  and  the  grounds 
we  have  enumerated  above  convinces  us  that  clause  (b)  is  not 
co-extensive  with  (a),  and  that  there  has  been  no  real  change 
introduced  in  the  law  of  revision  in  respect  of  proceedings  under 
the  Succession  Certificate  Act  by  the  amendment  of  Section  70 
of  the  Punjab  Courts  Act. 

In  our  opinion,  therefore,  Section  70  (h)  is  not  applicable 
to  the  present  petition  for  revision,  and  it  is  not  entitled  to  be 
admitted  under  that  clause.  Wo  consider  that  in  spite  of  the 
order  of  admission  we  cannot  allow  the  petitioner  the  benefit  of 
the  qualified  right  of  appeal  under  proviso  (iv)  to  the  clause,  and 
we  therefore  reject  the  application  so  far  as  this  clause  is 
concerned. 

Coming  now  to  the  grounds  under  clause  (a),  the  first  point 
taken  is  that  the  District  Judge  had  no  jurisdiction  to  grant  a 
certificate  for  a  portion  of  a  debt.  The  authorities  cited  for 
this  position  are  Muhammad  AH  Khan  v.  Puttaji  Bihi  and 
others  {^)  ;  Shitab  Dei  v.  Debt  Prasad  (")  and  Kandhiya  Lai  v. 
Ghandar  and  others  (').     It  is  also  contended  that  the  debt  being 


(f)  I.  L,  R.,  Ill  All.,  129.  («)   /.  L.  R.,  XVI  All.  21. 

(=»)  /.  L.  R.,  Vll  All.,  813. 
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the  partnership  debt  of  a  joint  Hindu  family  the  surviving 
partners,  viz.,  the  petitioners  are  alone  competent  to  carry  on  the 
suit  without  the  joinder  of  the  respondent,  the  widow  of  the 
deceased  partner,  and  reference  is  made  to  Gobind  Prasad  v. 
Ohandar  Sekhar  (^)  and  other  authorities,  including  Vaidyanatha 
Ayyar  and  others  v.  Ohinnasami  NaiJc  (^). 

In  the  case  first  mentioned  the  question  was  whether  the 
heir  of  a  deceased  person  is  entitled  to  a  certificate  for  the 
collection  of  debts  to  the  extent  of  his  own  shares  in  them  ?  It 
was  held  that  he  could  not  get  a  certificate  for  part  of  a  debt  in 
this  way  but  must  pay  Court-fee  duty  on  the  whole,  this  being 
the  question  on  which  an  appeal  was  brought  in  the  High  Court. 
It  was  held  that  it  was  opposed  to  public  policy  to  grant  a 
certificate  for  collection  of  a  part  only  of  a  debt  due  to  a  deceased 
person,  as  it  would  lead  to  multiplication  of  suits  and  harassment 
of  debtors. 

In  8 hitab  Dei  y.  Debi  Prasad  (')  the  District  Judge  had 
granted  a  certificate  to  the  appellant  for  collection  of  part  of  the 
debts  left  by  one  Kundan  Lai  and  gave  a  second  certificate  for 
collection  of  the  rest  to  another  person.  This  was  considered 
objectionable  on  principle,  and  the  case  was  remanded  to  the 
lower  Court  to  grant  a  certificate  to  the  person  considered  best 
entitled  to  a  certificate  for  the  whole  amount  of  the  debts.  In 
this  case  nothing  was  said  against  a  certificate  being  given  for  a 
fraction  of  a  debt  and  the  decision  rests  mainly  upon  grounds  of 
convenience. 

In  the  case  of  Knndhiya  Lai  v.  Ohandar  and  others  (*),  a 
majority  of  a  Full  Bench  of  the  Allahabad  Court  held,  that  when 
upon  the  death  of  the  obligee  of  a  money-bond  the  right  to 
realize  the  money  has  devolved  in  specific  shares  upon  his 
heirs,  each  of  such  heirs  cannot  maintain  a  separate  suit  for 
recovery  of  his  share  of  the  money  doe  on  the  bond. 

In  our  opinion  none  of  these  cases  are  in  point  on  the 
question  before  us.  The  principle  laid  down  in  the  first  two 
cases  appears  to  us  to  be  unobjectionable.  When  the  owner  of 
a  debt  dies  it  is  certainly  inexpedient  to  grant  separate  certificates 
to  his  heirs  authorizing  the  collection  of  the  fractional  portions 
dae  to  each.  It  is  calculated  to  harass  the  debtors  and  produce 
mnltiplicity  of  litigation.  But  where  the  deceased  owned  only 
a  fractional  share  in  a  debt  which  was  due  to  himself  and  others 

(»)  /.  L.  B.,  IX  All.,  486.  (»)  I.  L.  R.,  XVI  All.,  21. 

(')  I.  L.  B.,  XVII  Mad.,  108.        (*)  I.  L.  B.,  VII  All.,  313. 
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jointly,  is  there  any  cogent  ground  for  refusing  a  certificate  to 
the  heir  of  deceased  or  his  heirs  together  merely  because  it  can 
cover  only  a  portion  of  the  debt  ?  If  snch  a  rule  is  followed 
either  the  representatives  would  be  debarred  from  realizing  their 
share  of  the  debt  or  the  Act  must  be  held  to  be  inapplicable  to 
their  case.  But  the  latter  alternative  is  negatived  by  the 
express  provisions  of  the  Act,  and  the  considerations  regarding 
the  indemnity  and  protection  of  debtors  apply  with  equal  force 
in  the  case  of  whole  debts  as  well  as  fractional  parts  of  debts. 
In  the  present  instance  all  that  deceased  was  entitled  to  was  a 
share  of  the  debt,  and  his  representative  (his  widow)  has  applied 
for  a  certificate  for  the  whole  of  that  share  and  not  for  a  part 
of  it  like  the  claimants  in  the  first  two  Allahabad  cases  cited. 
We  cannot  see  how  these  authorities  can  debar  her  from  getting 
the  certificate.  Whether  the  surviving  co-creditors  can  without 
the  joinder  of  the  deceased  creditor's  representative  continue 
the  suit  for  the  whole  debt  is  a  different  question  with  which 
we  are  not  here  concerned.  But  it  is  obvious  that,  the  subject 
of  suit  being  a  debt  and  the  original  creditor,  Nathu  Mai,  dead, 
his  representative  could  not  have  sued  for  it  without  a  certificate, 
and  she  cannot  under  the  Court's  order  be  impleaded  as  a 
co-plaintiff  in  place  of  her  husband  without  one.  What  is  there 
in  the  above  rulings  or  in  the  language  of  the  Act  to  prevent 
her  from  obtaining  a  certificate  in  respect  of  her  husband's  share 
of  the  debt  ? 

The  Act  it  is  obivous  nowhere  lays  down  that  applications 
like  her's  cannot  be  granted.  It  would  indeed  be  strange  if  it 
did  so,  for  a  certificate  is  probably  the  easiest  and  cheapest  mode 
of  getting  authority  to  realize  the  debts  of  a  deceased  person. 
If  a  certificate  is  withheld  on  the  ground  that  the  deceased  owned 
only  a  portion  of  a  debt,  what  is  there  to  prevent  the  heir  from 
obtaining  letters  of  administration  in  respect  of  his  estate. 
Would  not  the  fractional  debt  be  treated  as  part  of  his  assets  ? 
If  it  wonld,  does  not  that  fact  show  the  unsoundness  of  the 
construction  that  the  Succession  Certificate  Act  does  not  cover 
such  a  case  ?  The  fact  is,  that  the  language  of  the  Act  does  not 
support  it,  and  there  is  no  ruling  where  it  has  been  laid  down. 
The  case  of  Muhammad  AH  Khan  v.  Put  tan  Bibt  (^)  itself 
appears  to  show  that  debts  can  be  divided  even  among  co-heirs 
of  the  deceased  creditor  in  certain  circumstances  and  certificate 
granted  for  fractions  of  them. 

{^)I,L.B.,XIXAU.,  129. 
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We  are  inclined  to  take  the  view  of  the  Calcntta  Court  that 

the  representative  of  a  deceased  co-partner  is  a  necessary  party 

in  a  suit  for  the  recovery  of  a  partnership   deht,   Earn   Narain 

Sursing  Doss  v.  Earn  Chunder  Jankee  Lai  (^),  but  the  point  does 

not  require  decision  here,  the  sole  question  being  whether  the 

respondent  is  precluded  from  obtaining  the  certificate  for  which 

she  has  applied  and  which  the  District  Judge  has  granted  her, 

by  the  terms  of  the  Succession  Certificate  Act.     We  hold   that 
she  is  not. 

Moreover,  we  cannot  see  how,  even  if  the  contention  has 
some  force,  it  can  be  treated  as  a  point  of  jurisdiction,  so  as  to 
be  a  proper  subject  of  consideration  under  clause  (a)  of  Section 
70  of  the  Punjab  Courts  Act. 

The  next  point  argued  is,  that  the  first  Court  failed  to  dispose 
of  all  the  pleas  taken  by  the  petitioners,  and  that  the  Divisional 
Judge  should  not  have  upheld  its  judgment  as  it  stood  without 
those  pleas  being  decided.  This  argument  is  covered  by  the 
second  ground  taken  in  the  petition  for  revision,  and  it  is 
explained  by  Mr.  Lai  Chand  that  the  particular  plea  regarding 
which  the  complaint  is  made  is  that  the  petitioners  set  up  an 
oral  will  by  Telu  Mai  to  the  effect  that,  in  the  event  of  Nathu 
ilal  dying  without  issue,  they  should  succeed  to  his  estate  to  the 
exclusion  of  Nathu  Mai's  mother  and  widow.  It  appears,  however, 
that  this  contention  though  urged  in  the  first  Court  was  not  put 
forward  in  the  Divisional  Court  either  in  the  memorandum  of 
appeal  or  in  the  argument  at  the  hearing.  It  cannot  be  said, 
therefore,  that  the  Divisional  Judge  acted  with  material 
irr^ularity  in  not  going  into  and  disposing  of  it.  The  ground, 
therefore,  fails,  and  we  see  no  reason  in  any  case  for  such  a  point 
being  gone  into  in  a  summary  proceeding  like  the  present. 

The  sixth  ground  has  been  expressly  withdrawn  by  Mr.  Lai 
Chand  and  there  is  no  other  requiring  special  mention. 

The  application  is  dismissed  with  costs. 

Application  dismissed. 


{^)  I.  L  B.,  XVIII  Calc.,  8G. 
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No.  71. 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr,  Justice 
Anderson. 
HASSAN  AND   OTHERS,— (Plaintiffs),-APPELLANTS, 
ArrcLLixi  Siok.  ^  Versus 

JAH  AN  A,— (Defendant),— RESPON  DENT. 
Civil  Appeal  No,  1419  of  1899* 

Custom — Alienation — Gift  hy  sonless  proprietor  to  his  relations  in  tho 
female  line — Moghals,  got  Phapra,  of  Chalcwal  and  Find  Dadan  Khan  tahsils, 
Jhelum  District — Burden  of  proof. 

Pound,  that  by  castom  among  Moghals,  g6t  Phapra,  of  the  Chakwal 
and  Find  Dadan  Kban  tahsils  in  the  Jhelum  District,  a  gift  by  a  Bonless 
proprietor  of  the  whole  or  a  Bubstantialpart  of  his  ancestral  immoveable 
property  to  his  relations  in  the  female  line  is  valid  in  the  presence  and 
without  the  consent  of  his  male  agnates. 

The  effect  of  Full  Bench  rulirg  in  Gujar  v.  Sham  Das  (i)  and  other 
cases  on  the  point  of  burden  of  proof  as  to  free  alienations  considered  and 
discussed  by  Chatterji,  J, 

Muhammad  Beg  v.  Bahadur  (*),  Muhammad  Ehan  v.  Bulla  (»),  Allah 
Bakhsh  v.  Muhammad  Bakhsh  (♦),  Hayat  Muhammad  v.  Fazal  Ahmad  (^), 
Hassan  Ali  v.  Bahadur  ("),  Ealla  v.  Budha  ('),  Ramji  Lai  v.  Tej  Bam  (»), 
Charag  y.  Chamman  (»),  Sahalam  v.  Mussammat  Sarfaraz  ('°),  Sultan 
Ahmad  V.  Muhammad  Yar  i'-^),  Fazl  v.  Mussammat  Bhaghhari  (i*),  Pir 
Bakhsh  v.Bano  {^^),  Karam  Bakhsh  v.  Fatta  (i*),  Bakshi  v.  RahimDad^^"), 
Bahadary.  Mussammat  Bholi  (le)^  Rasul  Ehan  v.  Mussammat  Mastur 
Bano  (^'),  Shera  v.  Saghar  (i»),  and  Chaughatta  v.  Ditta  (^9),  referred  to. 
Further  appeal  fromthe  decree  of  Qazi  Muhammad  Aslam,  G.M.Q., 

Divisional  Judge,  Jhelum  Division,  dated  2ith  August  1899. 

Mahammad  Shah  Din,  for  appellants. 

Muhammad  Shafi,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 
ZOth  March  1904.  Chatterji,  J.— In  this  case  and  in  .Civil  Appeals  Nos.  1319  of 

1899  and  181  and  484  of  1900,  the  same  point  is  involved,   viz., 

•  NoTE.-Civil  Appeals  Nos.  1319  of  1899  and  181  and  484  of  1900 
were  also  disposed  of  by  tho  judgment  in  this  case.— Ed.,  P.  iJ, 


107  P.  B.,  1887,  F.  B.       (10)  122  P,  R    1884. 
r2n'o-S  <")    59  P.  iJ.,' 1885. 


(/)    52  p.  ft.,  1892.  -    108P  «::i891 

C)    32  P.  22.,  1893.  0  <>    107  P  iJ    1893 

{')  50  P.  R.,  1893,  F.  B.  (>«)  108  P  r"  isos" 
n  73  P.  R.,  1895,  F.  B.  -  «1  P  R  1894 
(')    68  Pi?.,  1884.  (.»      83PB;.li95: 

(''')93P.22,,  1895. 
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whether  a  childless  male  owner  of  the  Moghal  tribe,  Phapra  goi, 
in  the  Chakwal  and  Find  Dadan  Khan  tahsils  of  the  Jbelnm 
District,  can  gift  the  whole  or  a  substantial  part  of  his  property 
to  his  relations  in  the  female  line  in  the  presence  and  without 
the  consent  of  his  male  collaterals,  and  it  will  be  conyenient 
to  dispose  of  them  together.  For  this  reason  they  were  heard 
together,  I  propose  to  take  a  general  view  of  all  the  cases  and 
to  discnss  their  common  features  first  and  then  briefly  to  consider 
the  special  circumstances  of  each  case  so  far  as  they  are  necessary 
for  the  purpose  of  deciding  it. 

The  relevant  facts  of  the  several  cases  are  these  : — 

The  present  appeal  relates  to  the  village  of  Dhudhi  in  Find 
Dadan  Khsin  taTisil.  "Yada,  the  sonless  owner  of  the  property  in 
dispute,  first  gifted  his  land  to  his  son  Ahmed  on  whose  death  he 
got  it  back,  having  compromised  the  suit  brought  against  him 
by  Ahmed's  widow,  Mussamncat  Fatteh  Bibi,  who  was  also  his 
brother's  daughter,  by  agreeing  to  give  her  a  monthly  sum  of 
Rs.  15  for  her  maintenance.  He  then,  on  13th  September 
1880,  executed  three  deeds,  gifting  his  land  to  (1)  Jahana,  his 
daughter's  son ;  (2)  Mnssammat  Saidan,  his  son's  daughter,  and 
(3)  to  one  Samand,  who  married  Mussammat  Fatteh  JBibi,  and 
who  is  also  said  to  be  a  relation.  He  died  on  26th  May  1880. 
The  plaintiffs  are  the  deecendants  of  Tada's  grandfather,  and  the 
suit  for  possession  of  his  land  was  instituted  in  April  1898 
Mussammat  Saidan  died  before  the  suit  was  instituted  and  her 
land  was  mutated  in  favour  of  Jahana. 

Several  pleas  were  advanced ;  but  they  are  all  immaterial 
now,  except  the  fourth,  which  was  that  Yada  was  competent  by 
law  and  custom  to  make  the  gift. 

This  is  the  only  issue  for  decision  in  this  appeal.  The 
first  Court,  Sardar  Sher  Ahmad  Khan,  District  Judge  of 
Jhelnm,  found  on  it  in  favour  of  the  plaintiffs,  but  the  Divi- 
sional Judge,  Kazi  Muhammad  Aslam,  held  that  the  gift  was 
valid  by  custom  and  reversed  his  decree. 

In  Civil  Appeal  No.  1319  of  1899,  the  parties  belong  to  the 
village  of  Rawal  which,  the  Divisional  Judge  points  out,  lies  close 
to  Dhudhi  and  in  the  same  tahsil.  Here  Hossein,  the  donor,  is 
alive  and  has  made  a  gift  in  favour  of  his  daughter's  son,  Alia 
Bakhsh.  The  donee,  Avho  alone  defended  the  suit,  pleaded  that 
ho  had  been  brought  up  since  infancy  by  his  maternal  grandfather 
and  had  served  him,  and  that  the  gift  was  valid  by  custom.  The 
first  Court  found  that  the  defendant  had  not  been  brought  np  by 
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the  donor,  nor  rendered  him  service,  and  that  the  gift  was  bad. 
The  Divisional  Judge,  the  same  officer  who  decided  the  case  first 
mentioned,  reversed  this  decree,  holding  the  gift  to  be  valid  and 
that  the  defendant  did  look  after  the  donor  in  his  old  age,  which 
he  considered  was  a  point  in  favour  of  the  gift. 

Civil  Appeal  No.  484  of  1900  is  also  a  case  relating  to  the 
village  of  Rawal.  Hata,  the  donor,  who  died  before  the  suit  was 
filed,  made  a  gift  of  his  land  and  other  property  to  his  three 
daughters  by  deed,  dated  3rd  September  1892.  The  plaintiffs, 
who  seek  to  contest  it  and  to  recover  possession  of  his  land,  are 
descendants  of  his  great-grandfather.  The  defendants  pleaded 
that  the  husbands  of  the  daughters  had  been  constituted 
khana'damads,  that  the  gift  was  valid,  and  that  the  widow  of 
Hata  being  alive  plaintiffs  could  not  claim  possession,  and  various 
other  points  which  are  now  immaterial. 

The  first  Court,  the  District  Judge  of  Jhelum,  held  that 
the  suit  for  possession  was  not  maintainable  during  the  lifetime 
of  Hata's  widow,  that  defendant's  sons-in-law  had  been  made 
khana-damads,  and  that  the  gift  was  good  by  custom  and 
dismissed  the  suit.  A  full  inquiry  was  made  into  custom  through 
the  Naib  Tahsildar,  who  reported  in  favour  of  the  power  of  the 
gift. 

On  appeal  the  Divisional  Judge  upheld  the  decree  on  the 
point  of  custom  and  did  not  decide  whether  the  defendants 
were  khana-damads  or  not,  though  the  plaintiffs  before  him 
mainly  rested  their  case  on  the  latter  point,  as  it  was  immaterial 
with  reference  to  his  first  finding. 

In  Civil  Appeal  No.  181  of  1900  the  parties  belong  to  Kariala 
in  the  Chakwal  tahsil.  The  donor,  Ghulam  Kadir,  gifted  a  third 
of  his  land  to  his  son-in-law  in  January  1885  and  died  in  May 
1886.  The  plaintiffs  are  his  brother's  sons.  The  pleas  were 
(1)  that  the  gift  was  lawful ;  (2)  that  the  donee  had  rendered 
service  to  the  donor  in  his  last  illness  and  had  spent  money  on 
his  funeral  ceremonies.  The  first  Court,  the  Tahsildar  Munsif  of 
Chakwal,  drew  three  issues  and  found  them  all  in  plaintiffs' 
favour.  The  case  was  appealed  to  the  same  Divisional  Judge 
who  decided  the  cases  before  mentioned  and  he  reversed  the 
Munsif's  decree,  holding  the  gift  to  be  valid. 

The  above  resumS  will  show  that  three  of  the  cases  I  am 
considering  relate  to  the  Pind  Dadan  Khau  talisil,  two  being 
from  R»wal  and  one  from  the  neighbouring  yillage  of  Dhudhi, 
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and  one  case  to  Kariala  in  the  Chakwal  tahsil.  In  three  of  the 
cases  the  first  Conrt  decided  that  the  gift  was  invalid  according 
to  custom,  but  the  Divisional  Judge  has  upheld  it  in  all. 

The  main  point  to  be  determined  by  us  in  all  the  four 
cases  thus  is  that  of  custom  as  set  forth  in  the  beginning  of 
this  judgment. 

All  the  four  cases  having  been  argued  together,  the  evidence 
taken  and  the  precedents  cited  in  them  have  been  referred  to  by 
both  the  appellants  and  the  respondents  as  a  whole.  This 
Is  convenient  and  has  greatly  increased  the  facilities  for  arriving 
at  a  decision  on  the  point  involved,  for  the  entire  evidence  taken 
in  all  the  four  cases  is  available  for  the  disposal  of  each  single 
case.  This  advantage  could  not  otherwise  have  been  secured 
without  a  remand  in  every  one  of  them.  I  shall  therefore 
proceed  to  consider  the  evidence  as  a  whole  at  this  place  and 
sammarize  it  before  proceeding  to  draw  my  conclusions. 

Appeal  No.  1419. 
Oral  evidence. — Four  witnesses  for  plaintiffs  were  examined 
in  Court  who  deny  that  there  is  any  custom  in   favour  of   the 
gift.    They,  however,  gave  no  instances  except  one  in  which  the 
objectors  got  one-third  of  the  disputed  estate  by  compromise. 

Eight  witnesses  for  the  defendants  deposed  in  favour  of  the 
power  of  gift  and  recited  several  instances.  From  their  evidence 
it  appears  that  the  Phapra  got  Moghals  have  seven  villages  in  all 
near  Dhudhi,  the  village  in  which  the  disputed  land  is  situate, 
and  that  numerous  gifts  have  been  made  before  and  after  the 
settlement.  The  patwari  stated  that  there  were  ten  gifts  after 
the  Regular  Settlement. 

A  commissioner  was  appointed,  Munshi  Fatteh  Muhammad, 
Naib  Tahsildar,  Pind  Dadan  Khan,  to  make  local  inquiry.  He 
submitted  a  list  of  thirty-seven  cases  of  alienation  in  the  tribe,  of 
which  many  were  not  contested  at  all,  some  maintained  after 
•onteet,  some  compromised,  while  a  few  were  irrelevant.  His 
opinion  on  the  whole  was  against  the  power  of  gift  and  he  relied 
on  the  facts  that  the  zamindars  in  the  assemblies  he  held  while 
making  the  inquiry  declared  that  they  would  not  accept  a  custom 
favouring  the  power  of  alienation,  though  they  admitted  that 
many  gifts  had  been  made. 

Apjteal  No.  1319. 

Oral  evidence. — Five  witnesses  were  called  for  plaintiff,  of 
whom  Taja  gave  t«TO  instanoes,  Makhu  one  instance,  Muhammad 
on*  against  the  power  of  alienation  by  ohiidleea  proprietorg. 
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Defendants  produced  three  witnesses  "who  deposed  in  favour 
of  the  custom  pleaded  by  them,  giving  instances  of  alienations 
like  the  one  in  dispute. 

Appeal  No.  484  of  1900. 

Oral  evidence. — Plaintiffs  produced  seven  witnesses  in  Court 
in  support  of  their  contention.  Defendants  nine,  who  asserted  on 
the  strength  of  precedents  mentioned  by  them  that  the  custom 
of  the  Phapras  allowed  full  power  of  alienation  to  sonless  male 
owners. 

A  commission  was  issued  to  a  Naib  Tahsildar  who  made  a 
full  inquiry  and  collected  a  large  number  of  precedents.  His 
report  was  in  favour  of  the  existence  of  the  custom.  Before  him 
six  witnesses  were  produced  by  the  plaintiffs  and  five  by  the 
defendants.  The  plaintiffs'  witnesses  admitted  that  there  was 
an  old  custom  of  making  gifts  among  Phapras  bat  said  that 
lately  it  had  been  abrogated. 

Appeal  No.  181  l>/ 1900. 

Oral  evidence. — Pour  witnesses  were  produced  by  the 
plaintiffs  and  four  by  the  defendants,  each  set  supporting  the 
party  that  called  them. 

A  commission  was  issued  to  Abbas  Khan,  lambardar,  whose 
report  does  not  deal  with  the  question  of  custom  with  any  degree 
of  fullness,  though  his  finding  is,  so  far  as  it  goes,  unfavourable 
to  the  plaintiffs. 

The  precedents  cited  in  all  the  cases  may  be  considered  together. 
The  largest  collection  was  made  by  the  Naib  Tahsildar  in  Appoal 
No.  484  of  1900.  The  Divisional  Judge  siims  up  the  result  thus  : 
In  the  village  of  Rawal,  to  which  the  parties  in  that  appeal 
belong,  there  were  seven  cases  of  gift  or  will,  in  Dhudhi  thirty-six, 
in  Samanwal  two,  in  Gharibwal  five,  in  Sahiwal  and  Sadawal  six 
each.  I  make  out  the  Dhudhi  cases  to  be  thirty -eight  in  all,  and 
the  Gharibwal  ones  to  be  six  instead  of  five,  from  the  lists  filed, 
but  the  matter  is  not  of  much  consequence  as,  possibly,  cases 
have  been  occasionally  put  down  twice  over,  and.l  find  difficulty 
in  ascertaining  whether  or  not  this  is  so  with  perfect  confidence. 
I  prefer,  therefore,  to  take  the  lower  figures  of  the  Divisional 
.T^-.dge.  Altogether  they  amount  to  sixty. two  instances  ol 
iuienations  in  six  villages.  The  Naib  Tahsildar,  moreover,  says 
that  hia  collection  is  by  no  means  exhaustive,  and  that  there  are 
Iq  fact  many  more  alienations. 
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In  Appeal  No.  1419  of  1 899,  the  local  commissioner  submitted 
a  list  of  thirty-seven,  or  strictly  speaking,  thirty-eight  instances 
from  the  seven  Phapra  villages  in  Pind  Dadan  Khan,  and  many 
of  these  are  entered  in  the  lists  of  the  other  commissioner  in 
Appeal  No.  48-t.  He  has  shown,  in  the  colamn  of  reraai"ks,  that 
some  of  these  cases  have  gone  to  Court.  In  five  instances  the 
claims  of  the  reversioners  were  dismissed  and  the  gifts  upheld, 
six  were  compromised.  In  one  case  the  donor  refused  to  complete 
his  gift,  iu  one  the  deed  of  gift  was  held  to  be  a  forgery ;  three 
of  the  cases  are  now  under  consideration  in  Appeals  Nos.  1419, 
1319,  and  484,  and  in  one  the  suit  of  the  reversioners  was 
dismissed  as  one  of  the  donees,  a  daughter,  was  still  unmarried. 

Three  instances  of  gift  to  sons  aud  grandsons  are  irrelevant, 
and  so  is  an  instance  of  a  gift  to  a  brother  in  consideration  of  a 
debt  of  the  donor  being  paid  by  the  donee.  In  the  remaining 
cases  no  suit  was  brought. 

In  the  following  instances  the  question  went  to  Court  and 
was  judicially  decided.  I  have  of  course  excluded  cases  settled 
by  compromise  from  consideration  :  — 

I. — Mehdi,  plaintiff,  v,  Siiandar,  ^-c,  defendants.  This 
was  a  suii  to  set  aside  a  gift  to  a  daughter's  son.  The 
Tahsildar  decreed  the  claim,  but  on  appeal  the  Deputy 
Commissioner,  Colonel  Sangly,  on  25th  July  1874,  reversed  that 
decree,  as  he  considered  that,  from  the  statements  of  chowdris 
and  others,  the  gift  appeared  to  be  valid  by  custom.  The 
Commissioner  ordered  a  further  inquiry  and  finally  upheld  the 
finding  of  the  Deputy  Commissioner.  The  case  was  appealed  to 
the  Chief  Court,  and  it  was  held  by  a  Division  Bench  that  the 
custom  of  alienation  was  fully  proved  by  the  inquiry,  and  that  the 
burden  of  proof  of  the  validity  of  the  gift  which  had  been  rightly 
placed  on  the  defendants  had  been  fully  discharged.  The 
decree  of  the  lower  Courts  was  accoi'dingly  maintained.  See 
jodgment  in  Civil  Appeal  No.  41'^;  of  l-7."j,  dated  loth  June  1875. 
(Bonlnois  atid  Campbell,  JJ.) 

II  —Alia  Bakhsh  v.  Muhammad  Bakhsh,  decided  by  Mr. 
Robert  Clarke,  Judicial  Assistant  Commissioner,  Jbelum,  on  8th 
April  1830.  One  Nawab,  a  Moghal  Phapra,  had  gifted  land  to 
has  daughter's  son,  and  the  plaintiffs,  his  collaterals  in  the  third 
degree,  sought  to  set  it  aside.     It  was  held  af  11   inquiry 

that  the  custom  of  making  such  alienations  was  established  bv 
the  evidence  J  that  many  highly  respectable  witnesses,  including 
Ohowdri  Muhammad   Bakhsh   for   the  plaintiffs,  deposed  to  its 


214  CIVIL  JUDGMENTS— No.  71.  [  Record 

existence,  and  that  many  cases  of  gifts  and  wills  of  this  nature, 
which  were  in  point,  had  been  cited,  but  none  to  the  contrary. 
The  claim  was  dismissed. 

III.—  Mussammat  Muhhi,  plaintiff,  v.  Muhammad  Ali 
defendant,  decided  by  Pandit  Thakar  Das,  Extra  Assistant 
Commissioner,  on  29th  July  1887.  The  plaintiff,  a  daughter, 
sued  to  recover  some  land  and  a  house  gifted  to  her  by  her  father 
by  will.  The  will  was  upheld  as  valid  by  custom  and  under  the 
Wajih-ul-arz,  and  the  claim  decreed.  The  Divisional  Judge,  Mr. 
Silcock,  upheld  the  decree  on  29th  May  1888. 

This  case  is  from  Kariala  in  the  Chakwal  tahsil  and  is 
connected  with  Appeal  No.  181  of  1900,  the  plaintiff  in  it  being 
the  wife  of  the  defendant  iu  the  case  under  appeal,  and  the 
plaintiffs  in  the  latter  the  defendants  in  the  former. 

IV. — -Mehdi,  Sec,  plaintiffs,  V.  Mussammat  Fazlan,  defendant, 
decided  by  Mr.  W.  Renouf,  Sub- Judge,  Pind  DadantKhan,  on  8fch 
February  1892.  In  this  a  will  of  land  by  a  sonless  owner  in  favour 
of  his  daughter  was  held  to  be  valid  by  custom.  Alia  Bahhsh 
and  another  v.  Muhammad  Bakhsh  (^)  was  cited  and  followed, 
and  the  claim  of  the  plaintiffs,  collaterals  of  the  deceased,  was 
dismissed.  The  decree  was  upheld  on  appeal  by  Mr.  Bullock,  Divi- 
sional Judge,  on  13th  April  1892.  He  gave  no  express  finding 
on  custom,  but  held  that  knowledge  and  acquiescence  on  the 
part  of  the  plaintiffs  was  established,  and  that  their  claim  was 
absurd.     This  was  a  case  from  the  village  of  Dhudhi. 

V. — Quadir  Bahhsh,  ^"C,  plaintiffs,  v.  Jtima,  8fC.,  defendants. 
In  this  case  a  gift  of  a  portion  of  land  to  some  agnates  to  the 
exclusion  of  the  rest  of  equal  degree  was  challenged.  The  case, 
after  a  remand  from  the  Chief  Court,  was  finally  decided  by  Mr. 
Justice  Anderson  on  6th  January  1899.  He  referred  to  the 
ruling  of  1875  already  mentioned  and  Shera  and  another  v. 
Saghar  (*)  and  Karmdad  v.  Muhammad  (''),  and  held  that  the 
gift  was  not  contrary  to  custom  and  reversed  the  decrees  of  the 
lower  CourtH  and  dismissed  the  claim. 

These  are  the  judicial  decisions  filed  with  the  records  of 
these  cases  to  which  reference  need  be  made  here.  I  refrain 
from   considering  cases  decided  among  other  tribes. 

On  the  other  side,  excluding  cases  among  other  tribes,  the 
only  decision  that  requires  noti(!o  here    is   that   in    the   case   of 


(^)  5G  P.  B.,  1881.        (")  83  P.  R.,  1895. 
(")  50  P.  R.,  1895. 
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Btidha,  ^c,  plaintiffs,  v.  Lall,  in  which  a  gift  was  set  aside  at 
the  instance  of  the  collaterals.  The  case  came  up  on  revision  to 
the  Chief  Court  and  was  decided  by  the  learned  Chief  Judge 
on  25th  April  1899.  He  followed  Civil  Rulings  Muhammad 
Beg  V.  Bahadtir  and  Nikhi  (^)  and  Muhammad  Khan  v. 
Diilla  (")  and  dismissed  the  application.  Other  decisions  are 
filed  -with  the  proceedings,  but  they  were  all  settled  hj  razi'nama 
and  are  of  little  value  as  precedents.  The  most  worthy  of  notice 
is  that  of  Taja  v.  Mussammat  Eahmat  Bano  decided  by  Sardar 
Walagohar  on  26th  October  1896.  The  plaintiffs  got  a  decree 
from  his  Court,  but  mainly  because  in  Muhammad  Beg  v.  Bahadur 
and  Nikku  (')  it  was  held  to  be  applicable  in  preference  to  Alia 
Bakhshy.  Muhammad  BakJish  (*).  The  defendants  appealed  to 
the  Divisional  Judge  before  whom  the  case  was  settled  by 
razinama  on  19th  July  1899,  tlie  plaintiffs  getting  three-fifths  of 
the  disputed  land  and  defendants  two-fifths. 

The  Moghals  are  a  comparatively  small  body  of  men  in  the 
Jhelum  District  and  numbered  little  over  11,000  souls  in  the 
Census  of  1881.  The  Phapras  are  only  a  section  of  the  Moghals 
according  to  the  patwari.  According  to  the  Jhelum  Gazetteer, 
1883-84,  the  Phapras  are  a  semi-Jat  tribe  and  inhabit  a 
definite  area  in  the  plain  below  the  Salt  Range  and  are  seldom 
'  found  outside  its  boundaries. 

The  evidence  on  both  sides  appears  to  show  that  great 
latitude  in  regard  to  powers  of  alienation  of  male  proprietors 
exists  among  Phapras.  The  Wajib-ul-arz  of  the  last  Settlement 
allows  unlimited  authority  to  dispose  of  his  landed  property  by 
gift  or  will  to  a  male  owner  even  in  the  presence  of  sons.  The 
entry  was  considered  vague  by  Mr.  Justice  Smyth  in  Alia  Bakhsh 
and  another  v.  Muhammad  Bakhsh  (s),  but  in  his  opinion,  as  far 
as  it  went,  supported  the  alienation  by  will  in  that  case.  In  more  " 

recent  rulings  after  the  enunciation  of  the  agnatic  principle  in  the 
Full  Bench  case  of  Oujtr  v.  Sham  Dass  and  another  (*)  Wajtb' 
ul-arses  of  this  class  were  considered  unauthoritative,  though 
there  is  none  impeaching  those  of  the  Phapra  villages,  the  custom 
of  which  is  now  under  discnssiou.  The  remark  of  Mr.  Justice 
Smyth  is  justified,  for  the  language  is  of  a  very  general  character 
and  it  is  doubtful  whether  the  disinherirton  or  deprivation  of 
sons  is  allowed  among  the  Phapras.  Mr.  Talbot,  the  Settlement 
Officer,   who  made  the  current  settlement  of  the  district,  in  the 

(')  23  P.  B.,  1896.  (»)     B6P.  K.,  188J. 

(»)  57  P.R.,  189g.  C^  107  P.  /?.,  18H7,  F.  R. 
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introduction  to  his  book  on  Customary  Law  of  Jhelum,  makes  the 
same  remark.  Too  much  stress,  therefore,  cannot  be  laid  on  the 
entry,  but  it  is  not  consistent  with  the  restrictions  which  are 
placed  on  alienation  in  the  central  districts  of  the  Punjab  when 
collaterals  of  any  degree  of  relationship  are  existing. 

The  number  of  alienations  that  have  been  entered  in  the 
lists  prepared  by  the  Naib  Tahsildar  in  Bahawal  Bakhsh  v. 
Mussammat  Sardar  Bihi  (Appeal  No.  4^4)  is  very  large,  and 
if  we  bear  in  mind  the  Naib-Tahsildar's  remark  that  many 
alienations  have  been  omitted  therefrom,  it  is  difficult  to  resist 
the  conclusion,  considering  the  limited  area  and  the  small 
number  of  people  among  whom  they  have  taken  place,  that 
the  custom  of  alienation  is  general.  It  is  important  to  bear  in 
mind  in  this  connection  that  before  this  commission  even 
plaintiffs'  witnesses  stated  that  the  custom  did  prevail  in  the 
old  times  and  that  there  are  many  persons  in  this  village 
in  possession  of  their  maternal  grandfather's  land.  They  merely 
asserted  that  this  custom  has  ceased  to  exist  now,  and  some  went 
to  the  length  of  saying  that  it  has  been  set  aside  by  the  Courts. 
The  indications  become  clear  the  further  we  go  back  from  the 
present  time.  In  the  case  which  was  decided  by  Colonel  Sangly 
in  1874  and  was  finally  disposed  of  by  the  Chief  Court  on  15th 
June  1875  (C.  A.  416  of  1875)  the  chowdris  among  the  Phapras 
deposed  in  favour  of  the  custom.  The  same  remark  applies  to 
the  case  before  Mr.  R.  Clarke  in  1880.  He  also  states  that 
numerous  respectable  witnesses  certified  to  the  existence  of  the 
custom,  and  he  instances  the  names  of  Chowdri  Fatteh  Ali 
for  defendant  and  Muhammad  Bakhsh  for  the  plaintiff  as 
highly  trustworthy  persons,  who  gave  evidence  in  this  way.  It  is 
equally  remarkable  that  in  Alia  Bakhsh  and  another  v.  ilvhovimad 
Bakhsh  (^)  the  plaintiffs  admitted  that  the  land  in  suit  could  be 
gifted  during  life  by  the  owner  and  denied  only  his  light  to 
alienate  by  will.  This  was  found  against  them  by  the  lower 
Courts,  and  Mr.  Justice  Smyth,  whose  knowledge  of  customary 
law  was  known  to  be  extensive  and  who  was  a  staunch  supporter 
(if  the  agnatic  principle,  agreed  with  their  opinion.  The  line 
of  attack  mostly  relied  on  by  the  plaintiffs  in  the  case  before 
Mr.  Renouf  in  1892,  was  that  the  will  challenged  was  a  forged 
one  and  less  stress  appears  to  have  been  laid  on  the  point  of  its 
invalidity  by  custom.  Mr.  Talbot  in  his  book  has  referred  to 
other  judicial  decisions  relating  to   custom   among  the  Phapras 


(M  56P.  B.,  1881. 
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and  they  also  appear  to  support  the  pame  view,  fee  Fulteh  Khnn 
V.  Bhagbhari  from  Gharibwal,  in  which  the  District  Judge 
held  a  will  to  daughters  in  preseuce  of  collateraltj  valid,  in  1893. 
A  similar  view  was  taken  by  the  Divisional  Judge  in  November 
1897  in  a  case  of  the  same  kind  from  Rawal  (Appendix  XII). 
These  cases  relate  to  gifts  by  will.  Similarly,  as  regard.*?  gifts  inter 
■ivos,  he  instances  the  case  oiPira  v.  Futteh  J //from  the  village  of 
Dhudhi,  in  which  a  gift  to  a  daugbter-in-iaw  wa?  uplu'ld  by  the 
Chief  Court  on  23rd  April  l87o,  and  Fazul  v.  Muhammad 
Baihsh,  in  which  a  gift  to  a  son's  dnughter  and  daughter-in-law 
in  Dadhowal  was  maintained  by  the  Tahsildar  in  1874. 

Mr.  Shah  Din  for  the  appellants  entered  into  an  elaborate 
criticism  of  the  instances  relied  on  by  the  Divisional  Judge  in 
Jlasan  v.  Jehana  (Appeal  No.  1419  of  1899)  and  tried  to 
show  that  they  were  insufficient  to  prove  the  custom  on  which 
the  defendants  relied.  He  said  that  in  No.  1  (see  page  5  of  the 
paper  boob)  the  gift  in  1879  was  to  a  Pir  by  all  the  proprietors  ; 
in  No.  2,  which  was  made  in  1874  to  a  daughter's  son  by  a  sonless 
owner,  the  collaterals  are  not  known  and  the  donor  lived  till 
five  years  before  this  suit ;  in  the  3rd  and  5th  cases  the  next 
heir  consented;  in  the  4th  case,  which  was  a  gift  of  1875,  the 
fact^;  were  not  sufficiently  known  ;  in  the  6th  the  gift  was  of  a 
small  quantity  of  land  to  a  baiber  on  the  biith  of  a  son  to  the 
owner  and  was  naturally. not  objected  to  by  his  relations,  and  in 
the  7th  the  gift  may  yet  be  challenged.  The  criticism  is  good 
as  respects  all  the  teases  except  the  2nd  and  4th,  as  \o  which  there 
is  no  sufficient  explanation  and  might  have  been  most  cogent  bad 
the  Divisional  Judge's  finding,  as  to  the  custf  jx.  solely  rested 
on  the  seven  instances  mentioned  in  his  judgmeni  iu  this  case. 
Coausel  also  urged,  as  respects  the  other  instances,  that  it  was 
not  shown  in  every  case  that  collaterals  existed  ;  that  they  objected 
and  the  gifts  were  made  in  spite  of  their  objections  ;  that  they 
might  have  been  too  poor  to  sue  or  the  land  too  small  to  be  worth 
the  tronble  of  snit  on  the  part  of  the  claimants  who  had  to  divide 
it  among  them  in  case  of  success,  and  that  what  was  necessary 
was  that  the  cases  should  have  gone  to  Court  and  the  question 
of  custom  decided  agiiinst  the  collaterals  on  the  merits.  Short 
of  this  test,  he  argued,  the  precedents  were  insufficient  to  snppoi  t 
tho  finding  of  the  Divisional  Judge. 

The  line  of  argument  adopted  above  postulates  tliat  there  is  a 
presumption  that  by  custom  among  tho  Phaprasa  childless  owner 
is  incompetent   to  alienate  his   land  to   daughiers   or  their   sons 
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or  to  desceadants  of  female  relations  in  the  presence  of  collaterals 
remote  or  near.  I  am  not  disposed  to  concede  this  proposition 
without  some  limitations.  In  the  first  place,  though  the  Full 
Bench  raling  in  Gujar  v.  Sham  Djss  (^)  has  been  applied 
beyond  the  Central  Punjab,  or  to  be  more  definite,  to  Western 
Punjab  as  well,  Eoyat  Muhammad  and  another  v.  Fazl  Ahmad 
and  another  (2)  and  Hassan  Ali  and  Fazl  Dad  v.  Bahadar  and 
Sarandaz  (').  it  is  a  luling  relating  to  Jats  of  the  Central 
Punjab,  and  in  applying  it  to  other  tribes  elsewhere,  I  would  read 
into  it  the  words  "creed,  tribe  and  locality  apart "  employed 
by  Sir  Meredyth  Plowden  in  Ralla  and  ethers  v.  Budha  and 
others  (*)  in  formulating  his  general  rule  as  to  onus.  One  must 
know  something  of  the  thiee  things  there  mentioned  before  the 
rule  can  be  applied,  see  remarks  at  page  352  in  Bamji  Lai  and 
others  v.  Tej  B'tm  and  others  (*).  In  the  next  place,  and  this  is 
the  more  important  point,  a  rule  of  omis  laid  down  by  a  Bench 
as  regards  an  issue  "f  fact  relating  to  custom  is  not  exactly  on 
the  same  footing  a.^  a  rnle  of  onus  laid  down  by  law.  It  is  a 
mere  general  statement  on  that  point,  deduced  by  induction 
from  a  consideration  of  numerous  instances,  that  a  certain  state 
of  facts  is  probable  when  certain  other  facts  have  been  proved  to 
exist.  But  it  cannot  take  the  same  place  as  a  rule  of  onus  laid 
down  in  the  Evidence  Act. 

Let  me  illustrate  my  meaning  in  a  concrete  form.  The 
plaintiffs  here  bring  their  suit  on  the  allegation  that  a  custom  exists 
among  Phapra  Moghals  under  which  gifts  of  ancestral  land  by  a 
sonless  owner  to  his  daughter's  or  sister's  son  in  the  presence,  and 
to  the  detriment,  of  his  male  agnates  are  invalid.  I  think  under 
Section  102  of  the  Evidence  Act  the  plaintiffs  have  the  initial  onus 
cast  on  them,  for  there  is  no  necessary  and  inflexible  presumption 
that  such  a  custom  exists  among  the  Phapras.  The  plaintiffs, 
I  apprehend,  would  fail  if  they  gave  no  evidence  whatever  in 
proof  of  the  custom,  and  they  ought,  therefore,  to  begiji  when 
the  issue  comes  to  trial.  What  the  Fall  Bench  decision  does 
for  them  is  to  help  them  materially  in  proving  their  case  by 
strengthening  their  evidence  and  making  it  more  easily 
acceptable  than  it  otherwise  would  be.  I  think  the  position  is 
somewhat  analogous  to  the  case  of  a  Hindu  suing  for  a  share  of 
property  on  the  allegation  that  it  belongs  to  a  joint  Hindu 
family  which    Mayne   has  very  lucidly  discussed  in  Section  291^ 


(1)  107  P.  E.,  1887,  F.  B.         («)  82  P.  R.,  1891^. 

(•)    52  P.  /?.,  1892.  (♦)  50  P.  R.,  1893,  P.  B. 

(')73P.  B.,  1890,  P.^B.  ,| 
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page  357  of  his  work  on  Hindu  Law  (6th  edition).  Plaintiffs 
ought  at  least  to  show  the  nature  of  the  tribal  tenure  of  land 
and  factg  bringing  the  tribe  within  the  general  principle  laid 
down  in  the  Full  Bench  ruling.  The  case  might  be  different 
if  the  rule  was  found  to  be  applicable  to  the  tribe  itself  by  a 
Full  Bench  or  a  consensus  of  Division  Bench  rulings  of  the 
Chief  Court.  In  such  a  case  the  onus  might  properly  be  thrown 
on  the  defendant,  otherwise  the  correct  procedure  would,  in  my 
opinion,  be  as  I  have  indicated. 

If  we  approach  the  consideration  of  the  case  with  these 
limitations  of  the  general  presumption,  plaintiffs  should,  in  the 
first  instance,  give  some  aflSrmative  evidence  to  prove  the 
existence  of  the  custom,  and  the  question  whether  the  Full  Bench 
ruling  applies  will  depend  upon  a  careful  examination  of  the 
precedents  tjiat  exist  bearing  on  the  point  in  issue.  If  the 
current  of  judicial  decisions  and  the  number  of  instances  that 
have  hitherto  taken  place  show  the  tribe  to  be  following  the 
custom  of  free  alienation  in  cases  like  the  present,  one  cannot 
brush  them  all  aside  and  say  the  presumption  is  against 
the  existence  of  the  custom  on  the  strength  of  the  general 
statement  made  by  the  Full  Bench,  and  conduct  the  inquiry 
on  that  footing.  What  1  mean,  in  briet,  is  that  the  matter 
must  not  be  prejudged,  but  that  due  weight  should  be  given 
to  the  Full  Bench  doctrine  only  when  you  come  to  weigh 
the  evidence.  It  would  have  been  different,  as  I  have  already 
said,  had  the  Full  Bench  dealt  with  this  tribe,  for  in  that 
case  all  previous  instances  might  properly  have  been  deemed 
to  have  been  superseded. 

If  I  am  right  in  this  view,  it  will  not  be  necessary  for  the 
defendant  to  explain  away  in  the  first  instance  all  the  defects 
which  the  plaintiffs'  learned  counsel  attributes  to  the  precedents 
cited  for  them,  for  his  argument  proceeds  upon  the  assumption 
that  the  custom  prohibiting  alienations  of  this  dascription  should 
be  held  to  exist  in  this  tribe  until  the  contrary  is  established 
by  unimpeachable  evidence.  My  object  in  saying  this  is  not 
to  throw  the  least  discredit  on  the  Full  Bench  ruling,  but 
simply  to  make  it  clear  how  the  question  of  onus  should  bo 
treated  in  cases  where  the  ruling  is  not  directly  applicable  to 
the  tribe  before  the  Court. 

Even  if  lam  wrong  in  advancing  this  view  and  the  Full 
Bench  ruling  is  rigidly  applied  in  the  first  instance  to  test  the 
existence  and   the     binding   force  of  the  custom    of    the  free 
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alienation  alleged  by  the  defendants,  I  am  nevertheless  distinctly 
of  opinion  that  they  have  successfully    discharged  the  onus    that 
would  thns  be  laid  on  them.     ]\Iany  of  the  precedents  are  so  old 
that  it  is  not  possible  to  ascertain  fhe  points  on  which  plaiutiffs' 
counsel  laid  stress  or  to  apply  his  tests.    The  fact  that  no  contests 
on  the   part    of   the    agnates    ever  took  place,  except  in    recent 
times,  must  raise  some  presumption  in    favour  of  the  custom    of 
free  alienation.     If,  therefore,  in  the  absence  of  definite  informa- 
tion, we  are  to  assume  that  the  agnates  were  too   poor  to  sue,  or 
thought  the  land  too  small  to  be  worth  the   trouble  of   litigation, 
or  assented  to  the  transfers,  or  were  absent  from  the  village,  it  is 
only  fair  to    take    into  account  their  possibility,  also  that    they 
did  not  object  because  they  knew  that  custom  permitted   such 
alienation,  unless  the  matter  is  to  be   absolutely  prejudged.     If 
wc   concede   this    the  large    number   of    the     instances    must 
inevitably   lead  to  the  conclusion  that   the  custom   does   exist. 
Their  very  multitudinousness  is  to  my  mind  a  complete  fmswer 
to  criticism    of  this   sort  and  it  should  lie  on  the  critic  to  reduce 
their  number  by  picking  out  the  instances  in  which    the   want  of 
protest  by  the  agnates  can  be  shown  to  be  due  to  special  causes. 
Apart  from  this  the   history, of    these    precedents,  in  so  far  as  it 
can  be   traced,    seems   also  to    cleai-ly  prove  the  existence  of  the 
custom   setup    by   the   defendants.     As  I  have  already  pointed 
out,  many  of  them  date  back  to  Sikh  times  and,  possibly,  earlier. 
There   are   numerous  persons    in   these  villages  who  hold   land 
derived   from    their  maternal   grandfathers    or   wives'  pai'ents. 
The  first  time  a  protest  appears  to   have  been  made  was  in  1874, 
when  two  suits  were  brought  and    both  failed,  one  after   coming 
to  the  Chief  Court.     In  1880  another  attempt   at   challenge   was 
made,  but  was  again  unsuccessful.     In  1881   auothercaso   came 
up  to  the  Chief    Court   and  the   custom    was  aflSrmed.     In  1887 
the   legatee  under   a    will    sued   and    succeeded  in    getting    u 
decree.     In    1892  and    1893  suits    by  agnates    were  dismissed, 
It  is    only  in  recent   years    that  the  reversioners  have  had  some 
success  in  contesting  such  alienations,    but  in  most  of  these  suits 
they  only   got    portions    of   the  gifted  property  by  compromise. 
In   the   few   cases  in    which  they  succeeded  in    recovering   the 
property  from  daughters,  their  husbands,  or  their  issue,  it    was 
on   other   grounds    than  that  the   existence  of  the    custom    wa.-^ 
disproved. 

These  contests  undoubtedly  indicate  a  desire  among  some  o 
the  Phapra  community  to  abrogate  the  old  freedom  in  legard  i 
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alienations  in  consequence  of  the  rise  in  the  price  of  landj  under 
British  rule.  Custom  is  said  to  be  in  a  fluid  condition  in  the 
Punjab,  capable  of  adapting  itself  to  the  varying  conditions, 
views  and  opinions  of  the  community  among  which  it  prevails, 
but  no  custom  can  be  recognized  as  of  binding  authority  unless 
it  is  generally,  if  not  universally,  recognized,  and  this  is 
especially  true  where  an  old  established  custom  is  alleged  to  be 
suppressed  by  a  new  one.  It  is  obvious  that  the  attempts  of  the 
agnates  among  the  Phapras  to  abrogate  the  old  custom  have  been 
few  and  their  success  still  less,  and  that  sonless  owners  among 
them  are  still  going  on  making  alienations  under  the  old 
established  rule.  It  cannot  be  said,  therefore,  that  the  old  custom 
has  been  set  aside,  or  has  fallen  into  disuse. 

No  special  remarks  are  needed  for  the  case  from  Kariala 
(Appeal  No.  ISl)  w^hich  must  follow  the  decision  in  the  other 
three  cases. 

I  have  not  discussed  the  published  rulings  of  the  Chief 
Court  cited  by  counsel  on  both  sides,  because  I  consider  most 
of  them  not  to  have  any  material  bearing  on  the  point  before  me. 
There  is  only  one  case  which  directly  applies,  being  a  judgment 
in  a  case  among  these  people  from  the  village  of  Sadowal,  viz.. 
Alia  Bahhsh  and  another  v.  Mtihummad  Bakhsh(^).  It  was 
followed  in  Charagh  v.  Chnnnan  and  awther  {-),  Salnlam  and 
others  v.  Mussammnt  Snrfaraz  and  another  (3),  Sultan  Ahmad  and 
another  \,  Muhammid  Yar  and  another  (*),  Fazal  v.  Mussammat 
Bhagbhari  ('),  Vir  Bakhsh  and  am-ther  v.  Miissamm-it  Bano  and 
another  ('),  and  Kurm  Bukhsh  and  another  v.  Fatta  and  others  (^), 
but  they  relate  to  other  tribes  find  localities.  A  contrary  view 
was  taken  in  Muhammo.i  Beg  v.  Bahaiur  (*),  following  Bakhshi 
and  othf-m  v.  Rahim.  Dad  (").  Bahadur  and  another  v.  Mussammat 
BhoU  and  others  (* "),  Basul  Kfan  v.  Mussammnt  Mastur  Bano{^ '), 
^l:'  ra  and  another  v.  Saphur  anil  ouother  (*'),  and  Ohaughiitla  v. 
l)i;fit  and  others  (*'),  which  are  also  cases  among  other  tribes. 
This  case,  however,  relates  to  Moghals  of  Tahsil  Jhelum,  but  the 
Phapras  though  said  to  be  a  got  of  the  Moghals,  belong  mostly 
to  the  Pind  Da  dan  Khan  tahsil  and  they  are  a  distinct  section. 
I  do   not  regard  the  case  therefore  to  be  exactly  in  point  in  the 


(•)    56  P.  fi.,  1881.  (')  108  P.  R.,  1891. 

(»)    53  P.  R,  1884.  (»)    23  P.  fl.,  1896. 

(')  122  P.  R.,  1884.  (»)  107  P.  R.,  1893. 

{*)    59  P.  R.,  1885.  (»o)  108  P.  R.,  1893. 

(»)    93  P.  R..  1885.  (»»)     81  P.  R..  1894. 

C)  132  P.  B.,  1890.  (>  s)     83  P.  R.,  1895. 
('•)  93  P.  R.  1895. 
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Bcrii-e  ihat  Alla[i't]i]it]i,  atid  Qiioihc7-  v.  MnTiummud  Bahhsh  (^). 
Moreover,  the  latter  is  a  decision  on  custom  based  on  the 
evidence,  tbc  instances  and  the  Wajib-id-arz,  while  the  former 
proceeds  almost  entirely  on  the  burden  of  proof  without  pronounc- 
ing Muhammad  Beg  v.  Bahadur  (^)  to  be  wrong.  I  venture  to 
think  that  it  would  be  improper  in  ns  to  follow  it  in  the  present 
dispute,  when  it  does  not  in  terms  apply  to  Phapras  before  us  and, 
ignoring  the  evidence  and  the  mass  of  precedents  which  have 
now  been  produced,  to  decide  these  cases  merely  on  the  point  of 
onus.  In  fact,  as  I  have  already  made  clear,  it  is  remarkable 
that  while  the  judicial  decisions,  including  the  decisions  of  this 
Court  in  favour  of  the  custom  set  up  by  the  defendants,  are  deci- 
sions based  on  a  consideration  of  the  evidence  and  the  instances 
bearing  on  tlie  custom,  no  such  decnsion  can  be  quoted  on  the 
other  side.  The  only  ruling  directly  in  plaintiffs' favour  is  that 
of  the  learned  Chief  Judge  in  C.  A.  488  of  1898,  but  it  was  a 
case  from  Kariala  which  came  up  on  the  revision  side  and  he  had 
not  the  mass  of  evidence  to  which  we  have  access  now.  His 
decision  in  effect  was  that  sufficient  grounds  for  interference 
had  not  been  made  out  and  he  relied  strongly  on  rulings  that 
proceed  on  the  burden  of  proof.  In  my  opinion  the  weight  of 
authority  in  favour  of  the  defendant's  contention  greatly  out- 
weighs that  on  the  side  of  the  plaintiffs,  and  it  is  not  possible 
to  decide  in  favour  of  the  latter  without  giving  an  undue 
predominance  to  the  rule  of  unns  laid  down  by  the  Full  Bench 
decisions  before  adverted  to.  I  iim  not  piepared  to  adopt  this 
line  of  reasoning  and,  in  the  face  of  the  actual  evidence  existing 
in  the  records  of  these  cases,  to  rt\ersethe  finding  of  the 
Divisional  Judge. 

This  being  my  view  it  is  nnnecessaiy  to  discuss  any  of  the 
other  points  that  arise  in  these  appeals,  but  perhaps  I  might 
say  that  plaintiffs  cannot  in  nny  case  be  entitled  to  a  decree  for 
possession  in  Appeal  No.  484  of  1900. 

I  would  dismiss  all  the  four  appeals  with  costs. 

md  March  1904.  Anf-erson,  J.  — I  fully  concur  in  the  reasoning  adopted  by  my 

learned  colleague  for   decision    of  the  question  of   custom  and   in 
the  orders  to  be  passed  in  all  four  appeals. 

Appeal  dismuspd. 


(')  28  P.  R.,  180r,, 
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No.  72. 

Before  Mr.  Juitice  Chatterji,  CLE.,  and  Mr.  Justice 
Anderson. 

KUXDAN  LAL  AND  OTHERS,— (Defendants),— 
APPELLANTS, 

Ver$us 

THK  SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL, - 
(Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  817  of  1901. 

Contract  - Considerntion,  sufficiency  of — Tender  to  supply  stoies  at  fixed 
pnctti  ichen  it  amourds  to  a  vilid  contract — Continuing  offer — Beasonable 
notice. 

The  Commiasariat  Departmeafc  iaviteJ  tttiidera  for  the  supply  of  such 
gram  as  it  might  require  for  a  period  of  twelve  months.  The  defendant 
sent  in  a  tender  to  supply  the  gram  for  that  period  at  a  certain  fixed 
price  in  such  quantities  as  the  Department  might  order  from  time  to  time. 
By  one  of  the  terms  of  the  tender  the  plaiatiS  was  bound  to  give  fifteen 
days' notice  if  more  than  1,000  mannds  of  gram  was  required  at  a  time. 
The  plaintiff  accepted  the  tender,  and  on  12th  September  gave  notice  to 
the  defendant  (which  was  not  despatched  from  plaintifif's  office  until  the 
1-tth)  that  he  would  require  delivery  of  1,400  maunds  on  or  before  the- 
28th  September.  The  plaintiff  having  failed  to  deliver  the  gram  (although 
several  extensions  were  allowed  to  him),  the  plaintifE  rescinded  the 
contract  and  brought  an  a'^tion  for  damages  for  noo-delivery  against  the 
defenJant, 

Held^ 

(t)  That  there  was  a  sufficient  consideration  for  the  defendant's 
promise  to  supply  the  gram,  although  there  was  no  binding 
contract  on  the  part  of  the  Commissariat  Department  to 
order  any. 

{ii)  That  the  tender  made  by  the  defendant  and  accepted  by  the 
plaintiff  was  not  a  contract  by  itself,  but,  created  a  eorics  of 
continuing  olT>.'r3  on  the  part  of  the  defendant  which  plaintiff 
was  at  liberty  to  convert  into  contract  by  giving  orders  in 
accordance  with  the  terms  of  the  tender. 

(ut)  That  the  notice  given  by  plaintiff  ou  the  12tii  .^eju umber  was 
not  a  legal  notico  in  accordance  with  the  terms  of  the  tender, 
inasmuch  as  the  time  allowed  in  it  was  too  short  for  the 
quantity  required,  and  that  the  subsequent  extensions  of 
time  griinted  by  the  plaintiff  could  not  remove  the  defect  in 
the  original  notice  and  none  of  them  could  be  treated  as  a 
sufficient  notice  by  itself,  and  that,  therefore,  non-delivery  of 
gram  under  such  notice  did  not  amount  to  a  broach  of 
contract  and  plaintiff's  claim  for  damages  therefore  failed. 
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Burton  v.  The  Great  Northern  Railway  Company  (i),  The  Great 
Northern  Railivay  Company  v.  Witham  C"),  and  The  Bengal  Coal  Company 
V.  Hotnee    Wadia  and  Company  (^),  cited  and  followed. 

First  appeal  from  the   decree  of  E.  Holder,  Esquire,    Subordinate 
Judge,  Jullrmdur,  dated  2nd  July  1901 . 

Beechey,  Salaraat  Rai  and  Sohan  Lai,  for  appellants. 

Assistant  Legal  Remembrancer,  for  respondent. 

The  facts  of  this  case  are  fully  stated  in  the  judgment  of 
the  Court  delivered  by 

2Sth  April  1904.  Chatterji,  J, — This  is  a  suit  by  the  Secretary  of  State  for 

India  in  Council  against  one  Diwan  Singh,  now  deceased,  and 
represented  by  Kundan  Lai  and  Panna  Lai,  respondents,  for  the 
recovery  of  Rs.  10,000  damages,  for  aiieged  breach  of  con- 
tract to  supply  gram  committed  by  the  latter.  The  plaint  in 
brief  was  that  that  the  defendant  at  Jullundur  on  24th  August 
1896  entered  into  a  contract  with  the  Commissariat  Department 
to  supply  by  30th  June  1897,  850,0001bs.  of  gram  of  the  first 
quality  at  Rs.  3-5-2  per  lOOlbs.  and  328,0001bs.  gram  of  the 
second  quality  at  Rs.  3-4-9  por  100  lbs.  On  certain  conditions 
under  a  written  agreement  which  is  in  the  form  of  a  tender 
accepted  by  that  Department,  that  in  spite  of  notice  in  accordance 
with  the  agreement,  the  defendant  failed  to  supply  certain 
gram  required  of  him  and  continued  to  be  in  default,  though 
four  extensions  of  time  were  granted  him,  in  consequence  of 
which  the  Department  cancelled  the  contract  under  the  terms  of 
the  written  agreement;  that  defendant  had  deposited  Rs.  2,000 
in  the  Alliance  Bank  of  Simla  and  filed  the  deposit  receipt 
with  the  Department,  but  on  being  informed,  on  18th  September, 
that  the  money  remained  in  the  Bank  at  his  risk  wished  to 
withdraw  it  therefrom  and  to  deposit  it  in  the  Government 
Treasury,  and  though  his  I'equest  was  granted,  provided  he  made 
the  deposit  iu  the  treasury  before  taking  back  the  Bank  receipt, 
failed  to  make  the  substitution  and  raised  diffculties  about  carrying 
out  the  contract  on  this  ground  ;  that  plaintiff  had  to  purchase 
the  two  kinds  of  gram  iu  the  market  at  the  best  rates  available 
and  was  thus  obliged  to  pay  Rs.  9,901-8-7  more  than  he  would 
have  had  to  do  had  the  contract  been  performed,  and  that  adding 
Rs.  200  claimable  under  the  decision  of  the  Commissariat  Officer 
for  compensation  under  Article  37  of  the  agreement,  and 
abandoning  Rs.  101-8-7,  the  suit   for   Rs.    10,000   was   brought 


(>)  L.  K.,  23  L.  J.  Ex.,  ISI.  (*)  L.  R.,  43  L.  J.  C.  P.  1. 

(»)  I.  L.  R.,  XXIV  Bom.,  97. 
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against  the  defendant.  The  plaintiff  also  pi-ayed  that  the 
Ra.  2,000  in  deposit  in  the  Alliance  Bank  of  Simla  might  be 
declared  liable  for  the  decree  as  well  as  for  costs  and  interest. 

The  defendant's  pleas  in  sobstance  were — 

1.  That  the  contract  was  invalid  and  unenforceable,   in- 

asmuch as  defendant's  consent  to  it  was  not  given 
after  a  full  understanding  of  its  terms,  the  document 
being  drawn  up  in  English  with  which  language 
defendant  was  unacquainted,  and  he  being  also  old 
and  in6rm  and  not  capable  of  realizing  its  conse- 
quences. 

2.  That  the  contract  was  without  consideration. 

3.  That  no  proper  notice  to  supply  gram   was  given   by 

the  plaintiff,  and  defendant  therefore  committed  no 
default. 

4.  That  plaintiff  wrongfully  refused  to  allow  the  defend- 

ant to  substitute  a  deposit  in  the  Government 
Treasury  for  the  Bank  deposit  except  on  terms 
which  inflicted  unnecessary  loss  on  the  defendant. 

5.  That  defendant  did  not  fail  to  perform   the   contract 

and  the  plaintiff  unlawfully  rescinded  it. 

6.  That  no  loss  was  actually  sustained  by   plaintiff    and 

that  the  items  of  claim  on  account  of  compensation 
were  not  legally  claimable. 

The  issues  fixed  were — 

1.  Was   the  agreement   of   24th  August  executed   by 

defendant  without  understanding  its  contents,  or 
did  he  execute  it  after  fully  understanding  them  r 

2.  Was   plaintiff's    action     in,    (1)     giving    notice     to 

defendant  that  plaintiff  would  not  be  responsible 
for  the  defendant's  security  deposit  in  case  the 
Alliance  Bank  failed  ;  and  (2)  declining  to  furnish 
defendant  with  authority  to  withdraw  the  amount 
from  the  Bank  until  he  had  deposited  a  like  sum 
in  the  Government  Treasury,  such  as  to  free  the 
defendant  from  liability  in  respect  of  the  contract. 

•^>.  (a).  Was  any  notice  given  to  the  defendant  on  I2th 
September  1896  requiring  him  to  supply 
64,0001bs  g'-am,  firat  quality,  and  48,0001bs. 
gram,  second  quality,  at  the  Commissariat 
Godowu,  Jullundur,  by  28th  Stplcmber  1896, 
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and   was  the   time   subsequently  extended  to 
the  8th,  1 0th,  14th  and  24th  September  F 
(6).     Was  the  notice  lawful  under  the  agreement  H 

4.  Did  the  defendant  fail    to    comply    with   the   notices 

and  was  the  plaintiff  obliged  to  purchase  gram  of 
the  two  sorts  and  quantities  stated  in  the  plaint 
for  Rs.  9,901-8-7  in  excess  of  the  value  which 
he  would  have  had  to  pay  at  the  rates  agreed 
upon  with  defendant  ? 

5.  Was   the  sum    of   Rs.    2,000   correctly   assessed   as 

compensation  for  the  inconvenience  suffered  by 
plaintiff  owing  to  defendant's  breach  of  contract  ? 

6.  Was  the  plaintiff  justified  in  suspending   the  contract 

on  24th  October  1896  and  rescinding  it  on  27th 
October  ? 

7.  What  is  the  amount  properly  awardable    to   pLuatiff 

as  damages  ? 

The  Subordinate  Judge  below  found  on  the  first  four  issues 
and  the  sixth  issue  against  the  defendant  and  on  the  fifth  issue 
against  the  plaintiff,  and  decreed  Rs.  9,800  against  defendant 
with  costs  and  interest  at  4  per  cent,  per  mensem  until  realiza- 
tion, and  declared  the  deposit  in  the  Alliance  Bank  charged  with 
the  decree. 

The  defendant  has  appealed  from  the  decree,  but  the  plaintiff 
has  submitted  to  the  Court's  order  disallowing  the  claim  for 
Rs.  200  compensation  under  clause  37  of  the  agreement. 

The  points  for  determination  in  this  appeal  appear  to  bo 
the  following : — 

(I).     Whether   defendant  is   not   bound   by    the   alleged 

contract     with    the     Commissariat    Department 

embodied  in  the   written   tender   in    consequence 

of  his  inability  to  understand  its  terms  owing  to 
old  age  ? 

(2).  Whether  the  contract  is  void  for  want  of  considera- 
tion ? 

(3).  Whether  the  defendant  was  justified  in  refusing 
to  abide  by  the  contract  because  the  Commissariat 
Officer  did  not  allow  him  to  withdraw  his  secu  rity 
deposit  frrv»  the  Alliance  Bank  of  Simla  without 
first  filing'  a  fresh  deposit  iu  the  Government 
Treasury » 
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(4).  Whether  the  defendant  committed  breach  of  con- 
tract in  conseqaence  of  the  non-delivery  of  gram 
under  the  order  of  12th  September  1896  ? 

(5).     Whether  the   plaintiff   was    jnstified   in    rescinding 

the  contract  ? 
(6).     What  damages,    if  any,  shonld  be    awarded    to   the 

plaintiff  '? 

The  case  has  been  argued  at  length  by  counsel  for  the 
parties  and  numerous  authorities  have  been  quoted  by  them. 

On  the  first  point  we  are  of  opinion  that  the  defendant 
has  entirely  failed  to  establish  his  contention.  The  alleged 
confract  is  embodied  in  an  English  form  of  tender  which  was 
accepted  by  the  Commissariat  Department.  No  doubt  the  form 
is  in  English,  but  the  defendant  had  ample  means  to  find  out 
its  contents  before  making  his  tender,  and  there  is  every  pre- 
sumption that  he  did  so.  He  failed  to  adduce  any  proof  that 
he  did  not  understand  the  terms  of  the  tender,  or  could  not  do 
80  owing  to  old  age  or  illness.  The  appellants'  case  on  this 
point  is  so  weak  that  their  counsel  hardly  laid  any  stress  on  it. 
We  decide  this  point  against  the  appellants. 

As  to  the  second  point  we  are  unable  to  hold  that  there  was 
no  consideration  for  the  alleged  contract.  On  the  face  of 
it  thei-e  is  ample  consideration.  The  original  defendant,  Diwan 
Singh,  offered  to  supply  gram  to  the  plaintiff  on  certain  terms. 
Th«»se  were  accepted.  The  Commissariat  Department  was 
to  pay  at  rates  fixed  in  the  agreement  for  gram  ordered  by  it, 
and  thus  the  alleged  contract  was  of  the  nature  jf  one  for  the 
supply  and  sale  of  goods.  The  Department  no  doubt  was 
not  bound  to  give  any  order  at  all,  but  this  was  one  of  the  condi- 
tions of  the  tender  which  must  have  been  known  to  the  defendant 
from  the  beginning;  but  he  nevertheless  made  his  terdei-  which 
was  accepted.  We  shall  have  to  discuss  the  natm-e  of  the 
agreement  between  thrt  parties  under  the  fourth  and  fifth  heads, 
bat  we  have  no  didiculty  whatever  in  holdimg  that  for  every 
promise  on  the  part  of  lafend^nt  which  legally  took  its  rise  from 
it  there  was  consideration.  We  must  overrule  this  contention 
also. 

The  facts  bearing  on  the  third  point  are  briefly  these  :  under 
the  rales  of  tha  Jjmoiissariat  Department  a  certain  amoant  of 
sjsirlty  has  to  b3  filed  by  all  whoso  tenders  for  the  supply  of 
arKdea  to  the  D3p\rt!n3nt  are  accepted.     la  the  present  instance 
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defendant  had  to  deposit  security  to  tbe  amonnt  of  Rs.  2,000 
under  the  terms  of  tlie  tender.  He  asled  leave  to  make  the 
deposit  in  the  Alliance  Bank  of  Simla  and  to  hand  over  the 
receipt  to  the  Department.  This  was  allowed,  ride  page  31  of 
the  printed  record.  Subsequently,  on  18th  September  1896, 
defendant  was  informed  that  Government  would  not  be  respon- 
sible in  case  the  Bank  failed,  on  which  the  defendant  asked  that 
he  might  be  allowed  to  draw  the  amount  from  the  Bank  and 
deposit  it  in  the  treasury.  The  reply  of  the  Department  was 
that  he  would  be  allowed  to  take  the  money  out  of  the  Bank, 
provided  he  first  deposited  an  equal  amount  in  the  treasury.  To 
this  the  defendant  objected  and  made  it  a  ground  for  refusing 
to  supply  gram  when  he  got  his  first  (rder  (n  12th  September 
1896,  see  letter  dated  24th  September  1896,  to  the  Chief 
Commissariat  OflBcer,  page  32,  and  subsequent  letters,  pages  34 
and  35. 

In  our  opinion,  the  defendant  was  not  justified  in  raising 
this  objection.  He  had  to  file  cash  security,  and  he  was,  at  his 
own  request,  permitted  to  deposit  the  money  in  a  Bank.  He  had 
no  right  to  expect  that  plaintiff  would  bear  the  loss  if  the  Bank 
failed,  and  in  law  there  was  no  such  liability  on  the  latter. 
Had  there  been  no  such  correspondence  the  plaintiff  would  have 
been  entitled  in  case  of  the  Bank  stopping  payment  and  the 
security  becoming  worthless  to  demand  fresh  security.  As  a 
matter  of  precaution  though,  possibly  unnecessarily,  the  Com- 
missariat Officer  let  defendant  understand  the  true  position  of 
the  parties  respecting  the  Bank  deposit,  and  the  defendant  had  no 
justification  in  asking  that  he  might  be  allowed  to  withdraw  the 
deposit  from  the  Bank  without  fix'st  depositing  an  equal  amount 
in  the  hands  of  the  Department.  The  plaintiff  was  not  bound 
to  forego  his  security,  and  it  is  no  rational  objection  on  behalf  of 
the  appellants  that  defendant  would  thereby  have  lost  the 
interest  on  Rs.  2,000  between  the  date  of  the  deposit  in  the 
treasury  and  the  withdrawal  of  the  money  from  the  Bank. 
This  would  have  been  in  consequence  of  his  own  request,  and 
he  had  no  right  to  complain.  It  is  doubtful  whether  he  would 
have  been  allowed  to  draw  the  full  sum  if  the  deposit  was  one 
bearing  interest,  but  the  receipt  not  being  before  us  we  express 
no  definite  opinion  about  this,  but  we  have  no  hesitation  in 
saying  that  the  objection  is  wholly  untenable. 

On  the  fourth  head  the  plaintiff's  case  is,  that  on  12th 
September  1896  the  defendant  was  given  an   order  to  supply 
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64,000  lbs.  (800  maunds)  of  gram  of  the  fii-st  qaality  and  48,000 
lbs.  (600  maunds)  of  the  second  quality  by  the  28th,  that  he 
failed  to  do  so,  and  that  the  time  was  successively  extended,  as 
-^ated  in  the  beginning  of  the  judgment,  to  the  8th,  10th,  Hth 
.A  21th  October,  but  he  still  continued  to  be  in  default,  in 
consequence  of  which  the  whole  contract  was  suspended  by  the 
Executive  Commissai-iat  OflBcer  on  the  last  named  date  and 
rescinded  by  the  Chief  Commissariat  Officer  on  the  27th  with 
effect  from  the  2-ith,  and  that  thereafter  no  further  order  was 
given,  but  plaintiff  had  to  buy  the  quantities  mentioned  in  the 
plaint  in  the  market  and  sustained  loss  to  the  extent  of 
Rs  9,901-8-7  owing  to  difference  of  rates. 

The  defendant's  reply  is,  that  the  notice  for    1 ,400   maunds 

as  improper  and  not  in  accordance  with  clause   2    (a)    of  the 

nder,  as  fifteen  days'  time  was  not  allowed   to   him ;   that   the 

ibsequent  notices  are  open  to  the  same  objection,  and  that  there 

was  no  contract  on  defendant's  part  to  deliver  a  fixed   quantity 

of  gram  but  only  an  offer,  or  rather  a  sei'ies  of  offers,   to   supply 

'I'jh  quantities  as  the  Commissariat    Department  ordered   up   to 

maximum  named  in  the   tender  within   the   times    mentioned 

therein,  that  as  there  was   no   order  there    was    no   liability  on 

defendant   to  supply  any  gram,  and  that  in  any  case  if  there  was 

a  contract,  the  rescission  of  it  in  consequence  of  the   defendant's 

failure  to  supply  the  first  order  was  not  justified  in  law. 

As  the  nature  of  the  alleged  contract  and  the  validity  of  the 
tices  issued  in  respect  of  the  first  supply  order  are  involved 
in  the  decision  of  the  fourth  and  fifth  head.«,  we  must  discuss 
the  terms  of  the  tender  in  so  far  as  they  are  relevant  at  this 
place.  The  accepted  tender  of  the  defendant  is  printed  at  pages 
43— 48  of  the  printed  record.  It  contains  numerous  clauses,  and 
clause  2  (»»)  provides  for  notices  to  be  given  for  supplies  of 
gram  on  a  graduated  scale.  We  find  that  ^\  hen  an  order  for  a 
quantity  between  1,000  and  1,500  maunds  is  lobe  given,  a  notice 
of  fifteen  days  is  rcquii-cd.  Clause  G  authc  rizcs  the  Comniis- 
sariat  Officer,  when  default  is  made,  to  pi\)curc  the  deficiency 
in  such  a  way  and  by  such  means  as  he  thinks  fit  and  to 
realize  the  loss,  if  any,  so  incurred  with  fines  for  the  inconvenience 
thus  caused  to  Government  from  moneys  due  to  defendant. 
Clause  IG  declares  that  the  Commissanat  Officer  is  not  bound 
to  take  all  or  any  of  the  articles  for  which  the  tender  is 
accepted  or  the  estimated  quantities,  but  only  what  he  requires 
and    no    more.     Clause     35    provides    for     rescibsion    of   the 
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contract  in  case  of  five  successive  defaults  in  the  manner 
specified  therein,  and  clause  37  for  reasonable  compensation  to 
Government  for  inconvenience  caused  to  it  in  case  of  recission  of 
contract  for  breach  of  the  conditions  of  the  tender  being  assessed 
by  the  Commissariat  OflScer.  The  other  clauses  need  not  be 
set  out  here,  thoagh  some  of  them  are  not  without  a  bearing  on 
the  questions  under  consideration. 

In  regard  to  the  nature  of  the  alleged  contract  the  con*; 
tentioK  for  the  appellants  is,  that  there  was  no  definite  contract 
for  the  supply  of  any  definite  quantity  or  quality  of  gram,  and 
that  there  was  merely  a  series  of  continuing  offers  on  the  part 
of  the  defendant  under  the  terms  of  the  accepted  tender  to 
supply  gram  up  to  the  maximum  stated  in  it  at  certain  rates 
if  notices  of  the  proper  SOI  t  prescribed  in  the  tender  were  given 
within  the  time  mentioned  in  the  tender.  It  was  argued  that 
as  the  Commissariat  Department  was  not  bound  to  take  any- 
thing there  was  no  mutuality  in  the  agreement,  and  that  there 
was  no  liability  on  defendant  until  a  proper  notice  for  the 
supply  of  a  definite  quantity  was  given,  and  that  the  liability 
could  be  terminated  by  defendant  giving  reasonable  notice  before 
an  order  was  actually  issued. 

Burtonv.  The  Great  Northern  Eailway  Gomfany  (^),  The  Great 
Northern  Baihvay  Company  v.  With'wi  (^),  and  The  Bengal  Coal 
Company  v.  Homee  Wadia  and  Company  (^),  appear  to  us  to  fully 
support  the  above  contention.  The  facts  of  the  English  cases 
are  very  analogous  to  those  of  the  present  case.  For  example, 
in  Witham^s  case  The  Railway  Company  advertised  for  tenders  for 
t!»e  supply  of  such  iron  articles  as  they  might  require  between 
1st  ^'ovember  1871  and  31st  October  1872.  Witham  offered  to 
supply  them  on  certain  terms  and  his  tender  was  accepted 
by  the  Company.  Orders  were  executed  for  some  time  in 
terms  of  the  tender,  but  after  a  while  Witham  refused  to 
execute  orders.  He  was  held  liable  as  he  had  not  given  notice 
that  his  offer  was  withdrawn.  The  learned  Assistant  Legal 
Keraembraucer  urges  that  the  argument  may  be  sound  from 
the  standpoint  of  the  English  law  of  Contract,  but  is  not  sO 
under  the  Indian  Contract  Act.  He,  however,  did  not  point  to 
any  special  provision  in  that  Act  differentiating  the  Contract 
law  of  India  in  this  respect  from  that  of  England,  and  the 
Bombay   case,    which   is     exactly  in   point,  is   in  our  opinion 

(')  L.  K.,  Si  L.  J.  Ex.,  181.         (")  L.  li.,  43  L.  J.,  C.  P.,  1. 
(»)  LL.B.,  XXlV,Bom.,\)7. 
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rectly  opposed  to  his  contention.    There  the  defendants  agreed 

'jupply  coal  to  the   plaintiffs   as   required    by    the    purchaser.^ 

-I  roasonblo  noticp    «as    to  be    given    nf   snch    reqnircnients, 

le  total  quantity    indented  fop  vrithin    the   period    for    which 

ntract  was  to  hold   good,    r^^.,   from    1st   September    1897   to 

^t  August  1898,  was  not  to  exceed,  svithont  the  seller's  consent, 

?  maximum  average  of  350  tons  per  month.      Up  to   16th   July 

Hl^S  plaintiffs  had  indented  for  1,752  tons,  of  which    1,552    tons 

I  been  delivered.     Ou  that  date  they    indented  for    500   tons 

...ore  and  two  days  later  an  additional    1,500   tons.     Defendant 

offered  to  deliver  the  500  tons  in  August,  but  declined  to   deliver 

1,500  tons  and  gave  notice  putting  an  end  to   the   arrangement. 

Plaintiffs   gave  notice    requiring   delivery   of   2,048   tons    (i.e., 

4,200—1,552).     Defendants   only  delivered    200   tons   and   500 

tons,  and  refused  delivery  of  the   rest.     The  plaintiffs   sned   for 

damages  and  got  a  decree  from  Mr.  Justice  Candy.     On   appeal 

it  was  held  that  there  was  no  binding  contract   for   the  delivery 

of  4,200  tons  within  the  year,  and   that  the   defendant's    tender 

contained  merely  a   series   of   continuing   offers  which   became 

|ftt)mises  when  orders  were  given   in    terms   thereof,   but    which 

ooald  be  revoked  by  notice  before   any   such   order   was   given. 

This  exactly   agrees   with   the  view   of   Sir   W.    Anson   in  his 

analysis    of    Wi'tham's    cu?   (^),     (Anson    on     Contract,     8th 

Edition,  1895,  page  31). 

Respondent's  counsel  contends  that  the  defendant  entered 
into  a  contract  for  the  delivery  of  the  total  quantity  of  gram 
mentioned  in  his  tender,  and  that  he  was  not  at  liberty  to  with- 
draw from  it  without  the  plaintiff's  consent.  He,  however,  cited 
no  authority  in  support  of  the  position,  but  likened  the  defend- 
ant's case  to  that  of  a  man  who  makes  an  offer  and  undertakes 
with  another  to  keep  it  open  for  a  definite  time  for  a  considera- 
tion. But  in  such  a  case  the  agreement  to  keep  the  offer  open 
is  a  separate  contract  for  an  independent  consideration.  Other- 
wise it  is  settled  law  that  whei-e  an  offer  made  by  A  to  B  is  left 
open  for  a  certain  time  for  B's  consideration,  A  may  nevertheless 
conclude  a  bargain  with  another  with  respect  to  the  subject 
matter  of  his  offer  within  that  time,  where  B  has  not  communi- 
cated his  acceptance  before  snch  contract  is  made.  Unless  A 
receives  a  special  consideration  for  keeping  the  offer  open  for  a 
definite  period,  he  is  not  bound  to  do  so,  and  if  he  makes  a 
promise  to  that  effect  it  is  without  consideration  and  void,  B  not 

M 

(')  L.  R.,  43  L.  J.,  C.  !•.,  /. 
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being  bound  at  all  to  accept  A's  ofier  within  the  period.  The 
case  might  be  different  under  systems  of  law  in  which  the 
doctrine  of  consideration  does  not  form  an  essential  part  of  the 
law  of  contract,  e.g.,  in  Roman  law,  and  on  the  continent  of 
Europe.  The  Indian  Contract  Act  has  practically  adopted  the 
principles  of  the  English  law  of  contract  as  regards  consideration 
and  goes  even  further,  as  the  English  rule  about  consideration 
not  being  necessary  in  respect  to  contracts  under  seal  does  not 
obtain  in  India.  We,  therefore,  hold  that  the  tender  made  by 
the  defendant  and  accepted  by  the  plaintiff  merely  created  a 
series  of  continuing  offers  on  the  part  of  the  defendant  which 
plaintiff  was  at  liberty  to  convert  into  contracts  by  giving  orders 
in  accordance  with  the  terms  of  the  tender. 

Respondent's  counsel  further  urges  that  under  the  accepted 
tender  the  Commissariat  Department  gave  an  implied  under- 
taking to  take  all  gram  they  required  which  could  not  be  made 
up  as  provided  in  clauses  I.S  and  13  (b)  from  defendant, 
which  was  a  suflBcient  consideration  to  convert  defendant's  offers 
into,  binding  promises.  The  clauses  in  question  no  doubt  say 
that  defendant  would  not  object  to  supplies  of  gram  being  so 
made  up,  but  there  is  nothing  in  the  tender  which  made  it 
incumbent  on  the  Department  to  take  the  required  supplies  from 
defendant  where  those  clauses  did  not  apply.  Clause  16  is 
explicit  that  the  Department  was  not  bound  to  take  any 
supplies  from  defendant  but  such  as  ho  might  require.  More- 
over, oven  if  the  defendant's  offers  wore  such  that  they  could 
not  be  withdrawn,  there  could  nevertheless  be  no  actual  contract 
to  deliver  until  such  offers  were  availed  of  by  giving  orders  in 
terms  of  the  tender.  The  contract  on  this  view  merely  was,  that 
the  offers  were  to  be  kept  open  for  the  period  mentioned  in  the 
tender,  but  all  the  same  they  were  merely  offers  which  required 
to  be  converted  into  contracts  in  the  manner  provided  in  the 
tender  before  defendant's  liability  could  arise. 

We  have  now  to  see  whether  the  notice  of  the  12th 
September  for  1,400  maunds  of  gram  of  two  kinds  to  be  delivered 
by  the  2Bth  was  a  proper  one,  so  as  to  create  a  binding  obliga- 
tion on  the  defendant  to  supply  the  gram.  It  is  admitted 
that  the  notice  though  ordered  to  issue  on  the  i2th  September 
did  not  leave  the  Executive  Commissariat  Otfice  before  the  14th 
and  the  date  of  service  on  defendant  is  not  known.  There  can 
bo  no  question  that  the  liability  can  only  arise  from  the  date  of 
receipt  of  notice  by  the  defoadant  and  the  time  is  to  be  counted 
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from  sn?h  date.     Now  even  counting  from  the    14th    September, 

there  were  only  fourteen  days  allovted  to  the  defendant  to  supply 

1,400  maunds.     According  to  paragraph  2  (a)  of   the   tender,   a 

period  of  fifteen  days  had  to  be  given  if  gram  from  1,000  to  1,500 

maunds  was  required  by  the  plaintiff.    There  is  no  dispute  about 

h\s,  bat  the  plaintiff's  contention  is  that  the  clause  has  reference 

to  gram  of  each  kind  and  that  as  the  indents   for   the   two   sorts 

'vore  each  less   than    1,CK)0   maunds   the  notice    was   effective. 

rhe  Sub-Jadge  below  has  taken  this  view,   though  he  finds   that 

the  defendant  only  got  thirteen  clear  days,  viz.,  from  loth  to  27th 

September,  inclusive,   to  supply  the  gram.     We   are,   however, 

quite  unable  to  agree  with  him.     The  words  in   the  clause   mast 

have  the  plain  meaning  they  bear,  and  that   is  that  fifteen    days 

are  to  be  allowed  for  delivery  of  gram   between    1,000   and    1,500 

maunds   in    weight.     The     fact   that   gram   might   be   of     two 

iualities  does  not  make  any  difference  in   this   construction.     If 

t-ach   sort  waa  meant,  why  were  not  words  to  that  effect  inserted. 

The  construction  contended  for  plaintiff   is   calculated   to   make 

•he   contract  more  onerous  on  the  defendant  and  onght  not  to  be 

illowed   in  the  absence  of   clear  indications   that   such  was   the 

intention.     The   object  of   the   clause   was   to   allow    defendant 

.suflScient   time  to  enable  him  to  procure  the   supply   demanded, 

and   this  is  defeated  if  the  restriction  as  to  quantity   is   held   to 

attach  to  gram  of  each  sort  ordered  and  not   to   the   whole.     If 

it  is  necessary  to  allow  fifteen  days  for  delivery  of  1,500   maunds 

of  gram  of  one  sort  a  fortiori  it  is  so  if  1,500  maunds  of  two  kinds 

ire  required,  but   according   to   plaintiff's   argument   the  same 

time  is  to  be  allowed  for  delivery  of   3,000  maunds   of  the  two 

sorts  as  for  1,500  maunds  of  one  sort,  an  absurd  conclusion,  which 

becomes  still  more  absard  if  we  suppose  the  varieties  of  gram  to 

be  supplied  to  have  been  five  or   six.     Thus   the   more   difficult 

the  task  of  supplying  the  gram  was   the    shorter   was   the   time 

stipulated   for  it   in   the   tender.      We   have    no    difficulty   in 

rejecting  this  construction. 

If  the  time  allowed  in  the  original  notice  was  too  short  for 
the  quantity  required,  the  extensions  of  time  granted  subsequently 
did  not  remove  its  defects  and  none  of  them  can  be  treated  as 
a  sufficient  notice  by  itself.  They  were  therefore  all  ineffectual, 
and  in  our  opinion  no  legal  default  was  committed  by  the 
defendant  in  respect  of  any  of  them.  It  follows  that  no  damages 
are  claimable  on  account  of  the  failure  to  supply  gram  under 
this  notice. 
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On  the  fifth  head   we   think   the   alleged   failure   did  not 
jastify   the   rescission  of  the   so-called   contract.     The   learned 
Assistant    Legal    Romembrancer   abandoned   all  contention   in 
regard  to  the   legality   of   the   rescission   on   this   account,   but 
argued  that  the  defendant  having   declared   that   he   wonld   not 
carry  ont  the  tender  because  of   the   dispute   he  had  about  the 
security  deposit,  the  Commissariat  Department  was   justified    in 
treating  the  contract  as  cancelled  and  suing  for  damages  on   that 
basis  under  Section  75  of  the   Contract  Act.     We   have   ali'eady 
shown   that   the   tender    cannot   be   treated   as   establishing  a 
complete   and   definite    contract   for     the   supply  of  the  total 
quantity  of  gram  mentioned  therein  and  the  ai'gument   therefore 
falls  to  the  ground.     Until  an  order  was   issued  there   could   be 
no  contract  in  terms  of  the  offer  and  no  liability  of  the  defendant 
arose.     Even  if  we  assume  that   the  plaintiff's   contention,   that 
under  the  tender  there  was  an    irrevocable   undertaking   by   the 
defendant  to  supply  eo  much  gram,  is  correct,   it  is   nevertheless 
clear  that  no  liability  could  arise  until   a  demand  for   a   supply 
was  made  and  a  proper  notice  was  given,  for  there  never  was   any 
undertaking  to    deliver   definite  quantities   of   gram   at   stated 
times.     By  the  so-called  rescission,  therefore,   the  Commissariat 
Department  did  not  in  the  least  hurt  the   defendant  but   simply 
destroyed  its  own  right  to  create  liability  in  him  to  supply  gram 
by  notices  given   in   accordance   with    the   tender.     The   latter 
may  have  been  wrong  on  this   hypothesis,    in    thinking  that  he 
could  put  an  end  to  the  offers  in  the  tender,  and  his  objection    as 
regards  the  deposit  may  have  been   untenable,    but   nevertheless 
he  cannot  be  held   liable   for  breach   of   contract  in    regard   to 
offers  which  were  not  availed  of  by  the  Department   by  sending 
proper  orders  for  supply  of  gram.     Nor   does  the   invalidity   of 
his  objection  as  to  the  deposit  affect  the   question   of   breach   of 
contract  in  respect  of  the  first  order  if  the  notices   were   not 
proper. 

It  is  undisputed  that  defendant  after  the  first  notice  dis- 
tinctly refused  to  carry  out  the  tender  whatever  may  have  been 
his  ground  for  doing  so.  This  put  an  end  to  the  offers  made 
in  the  tender,  if  our  view  of  that  document  is  correct ;  or  taking 
plaintiff's  own  view  of  the  tender,  he  never  after  the  notice  on 
defendant's  part  gave  any  order  bo  as  to  bring  the  liability  of 
the  defendant  to  supply  any  quantity  of  gram  specified  in 
it  into  existence.  Either  Avay  his  claim  for  damages  after 
rescission  of  the  so-called  contract  is  untenable, 


Aug.  1904.  ]  CIVIL  JUDGMENTS— No.  iS.  2oi 

DefeDdant's  connsel  also  contended  that  under  Section  75 
of  the  Contract  Act,  when  a  pixjmisee  avails  himself  of  his  right 
to  rescind  a  contract  on  account  of  failure  of  the  promiser  to 
perform  any  part  of  the  contract,  he  thereby  dispenses  with 
future  ijei'foiiDance  and  cannot  claim  damages  for  non-perform- 
ance of  the  rest  of  the  conti*act.  We  think  there  is  great 
force  in  this  argument  and  the  language  of  Section  75  also  does 
not  appear  to  afFord  ground  for  claiming  prospective  damages 
on  the  assumption  of  breach  when  theie  is  no  breach.  But  in 
view  of  what  we  have  found  as  to  the  nature  of  the  defendant's 
undertaking  with  plaintiff  it  is  not  actually  ncccssaj  y  to  decide 
the  question,  and  we,  thei-efore,  refrain  from  pui suing  the 
iiscussion  further. 

On  the  above  findings  there  is  no  need  to  go  into  the 
question  of  damages. 

We  are  of  opinion  on  the  whole  that  the  plaintiff  has  not 
shown  that  defendant,  Diwan  Singh,  was  guilty  of  any  breach 
of  contract  for  which  he  is  entitled  to  anything  as  damages,  and 
that  his  suit  should  fail. 

We  accept  the  appeal  and  dismiss  the  claim  with  costs  in 
both  Coiuts.  Appeal  allotctd. 

Pull  Bench. 

No.  73. 

Before  Sir  miliam  Clark,  Kt.,  Chief  Judge,  Mr.  Jttstice 
Chatterji,  C.  I.  E.,  and  Mr.  Justice  Anderson. 

SAMUNDAR  KHAX,-(Plaintiff),— APPELLANT, 

Versus  ^Appsllatb  Side. 

A  XT  A 'MUHAMMAD  AND  OTHERS,- (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  1205  of  1900. 
Jurisdiction— Jurisdiction  of  Hazara  Civil  CourU  over    Ufper  Tanaiail 
trod— Effect  of  Regulation   U    <f   1000   on   suits  pending   at  the  time  the 
Rtjnlalion  came  into  force. 

Held,  by  the  Full  Beuch— 

'  ^     That  the  Civil  Courts  of  the    llazara   District  had  jurisdiction 
over  the  Upper  Tanawal   tract  prior   to  the   enactment  of 
Regulation  II  of  1900. 
(u)     That  Regulation  II  of  1900  has  no  application   to   a  suit 
pending  in  the  Civil  Coarts  before  it  camo  into  force. 
Crown  V.  t'azl  Nur  ('),  referred  to. 

(»)  U  i'.  i?„  1»78,  Cr. 
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Further  appeal  from  the  decree  of  Major  E.  Inglis,  Divisional 
Judge,  Peshawar  Division^  dated  11  th  July  1900. 

Shelverton,  for  appellant. 

Permariand  and  Ishwar  Das,  for  rcspondeuts. 

This  was  a  reference  to  a  Fall  Bench  made  by  Chatterji 
and  Anderson,  JJ  ,  to  determine — 

(I).  Whether  the  jurisdiction  of  the  Civil  Courts  of 
Hazara  extended  to  the  Upper  Tanawal  tract 
before  the  eaactment  of  Regulation  II  of  1900. 

(2).  Whether,  if  it  did  exist,  such  jurisdiction  has  bceu 
taken  away  by  that  Regulation. 

The  order  of  reference  was  as  follows : — 

28^/i  Oct.  1903.  CHATrEEJi,  J.—This  is  a  suit   for   maintenance    against   the 

Khan  of  Phulera  in  Upper  Tanawal  in  the  Hazai-a  District, 
which  has  been  thrown  out  by  the  Courts  below  on  the  ground 
of  want  of  jurisdiction  of  the  British  Civil  Courts  iu  the 
territory  of  the  Nawab  of  Amb. 

It  is  admitted  before  us  that  Phulera  is  included  withiu 
the  limits  of  the  Civil  District  of  Hazara.  If  so,  the  Civil  Court 
has  jurisdiction,  unless  it  is  barred  by  some  enactment  or  some 
order  of  competent  authority. 

It  is  unnecessary  here  to  recite  the  old  orders  with  respect 
to  the  territory  of  Upper  Tanawal.  They  are  all  discussed 
in  Crown  v.  Fazl  Nur  (^),  which  ruled  that  Upper  Tanawal 
was  subject  to  the  criminal  jurisdiction  of  the  British  Indian 
Courts.  The  first  Court  holds  that  civil  and  criminal  juris- 
dictions do  not  stand  on  the  same  footing,  but  the  reasons 
for  this  opinion  are  not  sufficiently  convincing.  On  the 
assumption  that  Upper  Tanawal  is  within  the  Civil  District 
of  Hazara  as  it  was  held  to  be  within  the  limits  of  the  Criminal 
District  of  that  name  in  Grojw  V.  i''azZ  iVw  ('),  it  is  not  easy 
to  see  a  distinction  in  principle  between  the  exercise  of  civil 
and  criminal  jurisdictions. 

Reliance  is  now  placed  mainly  on  the  Punjab  Frontier 
Regulation  No.  II  of  1900,  which  has  set  all  doubt  at  rest  by 
declaring  that  British  Civil  and  Criminal  Courts  have  no  juris- 
diction iu  that  territory  except  in  certain  specified  cases.  This 
Regulation  was  passed  on  21st  May  1899,  but  the   present   suit 

e)  6  P.  Bo  1878,  Cr. 
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was  instituted  and  the  jodgment  of  the  first  Court  was  pro- 
nounced long  before  that  date  at  which  also  the  appeal  of  the 
plaintiff  was  pending  in  the  Court  of  the  Divisional  Judge. 
There  is  no  provision  relating  to  previously  instituted  suits  in 
the  Regulation,  but  Section  11  validates  all  the  previous  acts, 
orders,  civil  and  criminal  judgments  and  awards  of  the  Nawab 
of  Amb  as  well  as  the  Khan  of  Phulera  and  indemnifies  them  in 
respect  of  suits  brought  with  reference  to  such  Acts  and  Orders, 
etc.  It  is  argued  that  this  should  be  construed  as  taking 
away  by  implication  all  jorisdiction  in  respect  of  previously 
instituted  suits  in  British  Courts  also. 

The  ordinary  rule,  we    understand,    is   that   an   enactment 

or  order  taking  away  jorisdiction  does  not  affect   pending   suits 

in  the  absence  of  special  provisions  bearing   on   them,   but   such 

rovision  may  of  course  be  introduced  by  implication  as  well   as 

by  direct  words. 

We  think  the  present  case  is  not  free  from  difficulty  and 
is  of  some  importance,  and  we  accordingly  refer  the  following 
questions  that  arise  in  it  to  a  Fall  Bench  :  — 

1.  Whether  the  jurisdiction  of  the  Civil  Courts  of  Hazara 
extended  to  the  Upper  Tanawal  tract  before  the  enactment  of 
Regulation  H  of  1900  ? 

2.  Whether,  if  it  did  exist,  such  jurisdiction  has  been  taken 
away  by  that  Regulation  ? 

The  judgment  of  the  learned  Judges  who  constituted  the 
Fall  Bench  was  delivered  by 

Chatterji,  J.— This  case  was  argued  on  19th  February  1904,  ®'^  -^P^^  1904. 
but  judgment  has  been  held  over  in  order  to  procure  further 
information  regarding  the  constitution  of  the  Civil  District  of 
Hazara.  This  has  been  obtained,  and  it  appears  therefrom 
that  the  admission  made  by  the  respondent's  pleader  at  the 
bearing  before  the  Division  Bench  that  Phulera  is  included 
within  the  limits  of  the  Civil  District  of  Hazara  is  correct. 
Taking  the  boundaries  of  the  District  as  given  in  the  Gazetteer 
of  1883-84  and  those'of  fjpper  Tanawal  and  Phulera  as  defined 
in  Regulation^II  of  1900  together  into'consfderation,  we  are  of 
opinion  that  all  doubt  in  this  respect  is'sot  at  rest. 

The  Code  of  Civil  Procedure  was  extended  to  the  scheduled 
Districts  of  the  Punjab  among  which  Hazara  is  one,  by  notifica- 
tion of  the  Local  Government,  dated  Ist  Jane   1882,   published 
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in'th  Gazette\of  India,  1882,  Part  I,  p.  219,  and  was  in  force  over 
this  District  on  6tli  April  1897,  when  this  suit  was  instituted. 
Hazara  was  also  a  Civil  District  within  the  meaning  of  Section 
18  (1)  of  the  Panjab  Courts  Act,  1884.  The  Phulera  tract  being 
geographically  within  the  limits  of  this  Civil  Dibtrict  the 
jurisdiction  of  the  District  Court  extended  over  it,  unless  it 
was  barred  by  some  enactment  or  order  having  the  force  of  law. 
It  is  admitted  that  there  is  no  such  law  or  order  prior  to  the 
passing  of  Regulation  II  of  1900.  It  appears  to  us  to  follow  that 
the  District  Judge  of  Hazara  had  -jurisdiction  over  this  case 
which  is  of  a  civil  nature  when  it  was  instituted  before  him. 
His  finding  that  his  Court  as  a  Civil  CoUrt  had  no  jurisdiction 
over  the  case  and  over  the  Phulera  tract  of  Upper  Tanawal 
appears  to  be  erroneous. 

It  is   immaterial    whether   before    the    present  suit   such 

jurisdiction  was  ever  exercised  or  not.     If  the  power  existed   in 

law,  the  fact  that  it  was  not  exercised  did  not   take   away   that 

power.     But  the  resume  of   the   cases   quoted   by   the   District 

Judge  in  his  judgment  does  not  support  his  finding,  as  it  appears 

suits  relating  to  the  Tanawal  tract  and    Phulera    were   brought 

from  time  to  time  in  the  British  Courts  and  that  decrees   were 

passed  in  some,  and  in  one  instance  there    was   execution    also. 

Even  in  case  No.  4  mentioned  in  the  District  Judge's   judgment, 

an  inquiry  was  made  and  an  order  passed  interfering  on    behalf 

of  the  petitioning  Sayads.     It  was  no  doubt  said  by  the  Deputy 

Commissioner  that,  "  the  case   need  not   be   treated   under   the 

"  procedure  of  the  Code  of  Civil  Procedure,  as  it  is  taken  up   in 

"  an  executive  way, "  but  if  this  was  so,  the  case  is  no  authority 

on  the  question  whether  the  Civil   Court   had   jurisdiction   over 

the  Phulera  tract  or  not.     As  regards  case  No.  6    the    facts   a)'e 

not  at  all  elucidated  on  the  record,    and    it   is   difficult   to   say 

whether  the  permission  to  sue  the  Nawab,  who  is  a  ruling  Chief, 

as  regards  the  trans-Indus  tract  at  least,    was   refused    because 

the  case  could  not  be  brought  under  the  conditions  prescribed  in 

Section  433  (2),  Civil  Procedure  Code,  or  on  any  other   gr-ouud. 

The  Nawab  of  Amb  and  the  Khan  of  Phulera  no  doubt  occupied 

a  somewhat  anomalous  position  before    Regulation    II   of   1900 

was  passed  with  respect  to  these  tracts,  and  there  was  no  doubt 

difficulty  in  suing  them  iu  the  Civil  Courts  in  the  ordinary  way 

and   in   getting   decrees   executed   against  them    within   those 

tracts,  but  with  this  the  Courts  had   no   concern.     If  they   had 

jurisdiction  in  law  they  were  bound  to  exercise    it   when  called 


Sbp.  1904.  ]  CIVIL  JUDGMENTS— No.  74.  239 

upon  to  do   so,   and   they   wonld   have   acted    illegally    if   they 
declined  to  exercise  it. 

The  decrees  of  the  lower  Courts  are  erroneous  unless 
Regulation  H  of  1900  has  taken  away  their  jurisdiction  in 
respect  of  pending  suits.  Bat  as  pointed  out  in  the  order  of 
the  Division  Beach  there  is  nothing  in  that  Regulation  which  is 
retrospective  in  effect.  On  general  legal  principles  and  with 
reference  to  the  rule  enunciated  in  the  General  Clauses  Act, 
Section  6,  clause  (e),  we  must  hold  that  the  Regulation  has 
no  application  to  the  present  suit  which  must  be  decided  as  if 
it  had  not  been  passed. 

Our  answer  on  the  first  point  referred  to  is  in  the  aflBrmative 
ond  on  the  second  in  the  negative. 

The  case  will  be  returned  to  the  Division  Bench  with  these 
remarks . 


No.  74. 

Before  Mr.  Justice  Anderson  and  Mr.  Justice  Battigan. 

MURAD  BAKHSH  AND  ANOTHER,— (Plaintiffs),— 

APPELLANTS,  ] 

Versus  >  APFtttATi  RiD». 

HUSAIN  BAKHSH  AND  OTHERS,- (Defendants),—        ) 
RESPONDENTS. 

Civil  Appeal  No.  482  of  1902. 

Custom — Alienation — Qift  of  acquired  immovable  property  to  one  son 
uiithout  consent   of  the    other  sons— Suit   for  possession   by  other  sons — Suit 
involving  cancellation  of  document — Period  of  limitation  applicable — Limitation 
Act,  1877,  Articlee  91,  144. 

Althoagh  in  suits  where  it  is  essential  to  sot  aside  a  document  before 
any  other  relief  can  be  granted,  Article  91  of  the  Indian  Limitation  Act 
applies  even  if  cancellation  of  the  document  is  not  in  express  terms 
prayed  for,  yet  where  a  plaintiff  sned  for  possession  of  his  share  of  the 
immovable  acquired  property  left  by  bis  father  on  the  ground  that  the 
gift  made  by  him  of  his  estate  under  which  the  defendant  claimed  to  hold 
was  invalid  under  the  ^>ecial  custom  of  his  tribe  and  therefore  not 
binding  on  him.  Held,  that  he  would  not  be  precluded  from  the  longer 
period  of  limitation  proscribed  by  Article  144  for  the  recovery  of  im- 
movable property,  provided  he  could  show  that  the  document  which  he 
neglected  to  challenge  was  null  and  void  as  against  him. 

A  document  dividing  immovable  property  in  specified  Bhares  between 
the  heirs  of  the  executant  which  was  intended  to  give  immediate  effect 
to  the  intentions  of  the  alienor  contained  therein  and  whereunder  pos- 
lion  waa  aokually  transferred  within  a  short  time  of  its  execution 
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held  to  be  a  deed  of  gift,  although  it  was  called  throughout  and  registered 
by  the  executant  as  a  will. 

Feroz  Khan  V.  Amir  Muhammad  Khan  and  others  (*),  Raghuhardyal 
Sahu  V.  Bhikya  Lai  Misser  (*),  followed.  Ohulam  Rasul  v.  Ajab  Oul  (*), 
Hafia  Karim  Bakhsh  v.  ilussammat  Begam  Jan  and  others  (*),  Amir  v. 
Mussammat  Attar-xm-nissa  (*),  Chunder  Nath  Bose  and  others  v.  Ram  Nidhi 
Pall  and  another  (*),  Bijoy  Oopal  Mukerji  v.  Nil  Ratan  MuTcerji  ('), 
Hasan  Ali  and  another  v.  Nato  and  another  ('),  Roda  v.  Harnam,  ('),  and 
Dhetu  V.  8idhu  ('"),  referred  to. 

First  appeal  from  the  decree  of  Lala  Harnam  Das,  District 
Judge,  Montgomery,  dated  SOth  September  1901. 

Shircore  and  Oerfcel,  for  appellants. 
Muhammad  Shafi,  for  respondents. 

The  facts  of  the  case  are  fully  set  out  in  the  judgment  of 
the  Court  delivered  by 

Ibth  June  1904.  Rattigan,  J. — A  reference  to   the  pedigree  table  set  out  ia 

the  judgment  of  the  District  Judge  will  show  the  relationship  of 
the  parties  as  alleged  by  the  plaintifF. 

The  material  portions  of  the  plaint  ran  as  follows  : — 

"  1.  The  plaintiff's  father,  Jiwe  Khan,  who  was  owner  of 
"  the  land  in  dispute  successively  executed  four  wills  with 
"  different  contents  on  the  i7th  May  1875,  7th  March  1877,  9th 
"  May  1883,  and  3rd  May  1886,  respectively,  in  respect  of  the 
'*  land  in  dispute  and  the  other  pr-operty  belonging  to  himself 
"  and  got  them  registered.  The  original  wills  are  in  possession 
**  of  defendant  No.  1,  hence  copies  of  these  wills  and  the  fards  of 
"land  prepared  by  the  patwari  are  appended  to  the  petition  of 
**  plaint. 

"2.  (a)  The  execution  of  the  first  mentioned  three  wills 
"  was  due  to  the  undue  influence  exercised  and  the  fraud  com- 
*' mitted  by  Husain  Bakhsh,  defendant  No.  1,  and  the  last 
"  mentioned  will  of  the  3rd  May  1886  was  also  executed  by  the 
"  plaintiffs'  father,  while  he  was  not  in  the  full  enjoyment  of  his 
*•  right  senses,  and  through  the  undue  influence  exercised  and 
"  the  fraud  committed  by  defendant  No.  1  upon  him. 

"  (6)  According  to  the  Muhammadan  Law  and  the  custom 
"  prevalent   among   the   tribes   of   Arains   of  the  Lahore   andi 

(»)  53  P.  R.,  1902.  («)  6  Gale.,  W.  N.,  868. 

(»)  /.  L.  JR.,  XII  Gale,  74.  (')  /•  L.  R.,  XXX  Calc.,  990. 

(»)  67  P.  R.,  1891.  C)  I.  L.  R„  XI  All.,  456. 

(♦)  52  P.  R.,  1895.  (»)  18  P.  R.,  1895,  F.  B. 

(•)  76  P.  B„  1896.  ('")  56  P.  R.,  1903,  F.  B.  •,. 
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"  Montgomery  Districts  the  will  executed  by  a  person  without 
"  the  consent  of  his  heirs  is  unlawful. 

"  (c)  Jiwe  Khan,  father  of  the  plaintiffs,  did  not  during 
"  his  lifetime  act  upon  the  last  will  of  the  3rd  May  1886,  nor 
"  was  it  acted  upon  after  his  death. 

"  For  all  the  three  reasons  mentioned  above  the  wills  are 
"  unlawful  and  not  binding  upon  the  plaintiffs. 

"  5.  After  the  death  of  plaintiffs'  father  the  defendants  have 
"forcibly  and  unlawfully  held  possession  of  the  land  of  plaint- 
•'  iffs'  share.    They  do  not  deliver  possession  of   that  land  to  the 

•  plaintiffs.  The  plaintiffs  several  times  demanded  possession 
•'  of  the  land  in  dispute  from  the  defendants,  bat  they   did    not 

express   their   readiness   to   deliver  possession  and  eventually 
•'  they  refused  to  give  it. 

"  6.     The   plaintiffs    now   pray   that   the   wills   mentioned 

•  above  may  be  declared  invalid  and  cancelled,"  and  that  a 
decree  for  possession  of  two-sevenths  of  the  land  specified  in  the 
plaint  may  be  granted  to  them. 

Mehr-ud-din  and  Qamar-ud-din,  defendants  Nos.  6  and  7, 
admitted  that  the  plaintiffs'  claim  was  "  just,"  but  pleaded  that 
as  they  were  not  in  possession  of  any  land  belonging  to  plaintiffs, 
their  names  might  be  removed  from  the  record. 

Defendants  Nos.  4  and  5,  Abdul  Ghafur  and  Badr-ud-din, 
did  not  appear  and  proceedings  against  them  were  directed  to 
be  taken   exparte. 

The  material  pleas  of  the  contesting  defendants,  Husain 
Bakhsh,  Pir  Muhammad  and  Sher  Muhammad,  were  to  the 
effect  that  the  suit  was  time-barred ;  that  the  so-called  "  will  " 
of  the  3rd  May  1886  was  in  reality  a  deed  of  partition  or 
distribution  ;  that  effect  was  given  to  it  immediately  after  it« 
execution,  and  that  it  was  not  executed  under  undue  influence 
or  in  consequence  of  fraud  practised  on  the  executant.  The 
other  allegations  of  the  defendants  were  also  denied. 

The  District  Judge  framed  five  issues,  but  found  it  anneces* 
sary  to  consider  any  but  the  first,  inasmuch  as  the  suit  was,  in 
his  opinion,  barred  by  limitation,  both  on  the  ground  that  the 
plaintiffs  should  have  sued  within  three  years  from  the  date 
when  they  first  came  to  know  of  the  document  of  the  3rd  May 
1886  for  cancellation  of  the  same,  and  also  that  the  suit  had  be«n 
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instituted  more  than  twelve  years  from  the  date  when  the  defend- 
ants Nos.  1,  2  and  3  began  to  hold  possession  of  the  land  adversely 
to  plaintiffs.     Plaintiffs'  suit  was  accordingly  dismissed  with  cost. 

On  appeal  to  this  Court  it  is  urged  on  behalf  of  plaintiffs 
that  the  document  of  the  3rd  May  1886  is  not  (as  found  by  the 
District  Judge)  a  deed  of  gift  but  a  will  ;  thai  limitation  should  be 
held  to  run  against  plaintiffs  either  from  the  date  of  Jiwe  Khan's 
death,  which  occurred  on  the  16th  March  1889,  or  from  the  date 
when  mutation  was  sanctioned  in  favor  of  defendants  Nos.  1,  2 
and  3,  i.e.,  from  the  4th  June  1889  ;  that  either  Article  123  or 
Article  144f  of  the  Limitaton  Act,  1877,  is  applicable,  and  that 
under  either  Article  the  suit  was  within  time  ;  and,  finally,  that 
even  if  the  document  of  the  3rd  May  1886  be  held  to  be  a  deed  of 
gift,  plaintiffs  would  still  have  twelve  years  from  the  date  of  Jiwe 
Khan's  death  within  which  to  sue,  reliance  being  placed  in  the 
Full  Bench  Ruling  of  this  Court  reported  as  Dheru  v.  Stdhu  (^). 

Before  proceeding  we  would  here  note  that  the  suit  was 
instituted  on  the  15th  March  1901,  and  that  consequently  if 
limitation  is  to  run  from  the  date  of  Jiwe  Khan's  death,  and  if 
either  Article  123  or  Article  144  applies,  the  suit  was  instituted 
one  day  before  the  period  of  twelve  years  expired,  and  was  there- 
fore within  time  by  that  very  narrow  margin. 

The  grounds  upon  which  Mr.  Shircore  based  his  argument 
that  the  document,  properly  regarded,  is  a  will  and  not  a  deed  of 
gift  may  be  briefly  summarised  as  follows  : — 

Jiwe  Khan  had  admittedly  executed  three  previous  wills,  and 
both  he  and  Husain  Bakhsh,  who  was  dominating  him  at  the 
time  when  the  document  was  executed,  were  fully  aware  of  the 
signification  of  the  term  wasiyat  or  will;  and  yet  throughout  the 
document  it  is  called,  in  several  places,  a  "  will ";  it  was  registered 
under  the  title  of  "  wilV^ ;  Hnsain  Bakhsh  when  making  a  depo- 
sition in  May  1889  (see  page  82  of  printed  book)  stated  that 
"  in  the  year  1886  my  father  disinherited  them  "  (i.  e.,  plaint- 
iffs) *'  and  having  executed  a  will  according  to  the  custom 
"  prevalent  in  his  tribe,  got  it  registered,  <fec.,  Ac. ;  it  is  referred 
to  as  a  will  throughout  the  mutation  proceedings  (see  pages  89, 
93,  95  of  the  paper  book)  ;  and  the  man  who  wrote  it,  Nasir  Din, 
refers  to  it  in  his  evidence  as  a  will  (see  page  86  of  the  paper 
book).  Then,  if  the  document  had  been  intended  otherwise  than  as 
a  will,  why,  asks  the  learned  counsel,  was  it  not  immediately  given 

(^)  66  P.  R,,  1903,  P.  B.  ' 
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effect  to  ?  Why  was  application  for  mutation  deferred  till  Novem- 
ber 1888,  that  is  to  say,  not  till  two  years  after  the  date  of 
execution  ?  Further,  if  Jiwe  Khan  had  really  made  a  gift  of  the 
property  in  May  i886,  how  comes  it  that  on  the  24th  November 
1888  we  find  him  interfering  with  the  land  and  allotting  Pir 
Muhammad  (who  had  been  previously  disinherited)  a  share  along 
with  Husain  Bakhsh  and  Sher  Muhammad  ?  (see  paper  book 
page  89).  And,  finally,  the  various  qualifications,  limitations  and 
conditions  imposed  on  the  so-called  donees  in  the  document  itself 
clearly  show  that  Jiwe  Khan  had  no  intention  to  hand  over  the 
property  to  them  during  his  lifetime  ;  in  other  words,  there  was 
no  unqualified  and  final  disposition  of  his  property,  but  merely  an 
expression  of  his  wishes  as  to  its  devolution  after  his  death. 

These  arguments  are  certainly  plausible,  but  we  think  that 
Mr,  Muhammad  Shafi  succeeded  in  proving  that  they  were 
fallacious,  and  for  the  following  reasons  Mr.  Shiroore  is  per- 
fectly rigiit  in  asserting  that  the  document  is  throughout  spoken 
of  as  a  will,  but  we  do  not  think  that  any  great  stress  should  be 
laid  upon  this  fact.  The  important  point  is  not  the  descriptions 
given  to  the  document,  but  the  actual  intention  of  the  executant 
as  gathered  from  the  terms  of  that  document. 

Turning,  therefore,  to  the  deed,  which  is  printed  at  page 
99-102,  we  find  that  the  executant  asserts,  in  the  operative  part 
thereof,  that  he  has  "now"  of  his  own  accord  and  free-will 
"  divided  "  the  property  in  specified  shares.  The  document  then 
proceeds  to  set  out  these  shares,  and  in  each  instance  the 
particular  share  is  described  as  "  given  "  to  the  particular  donee. 
Then  we  have  the  woi'ds:  "Huesain  Bakhsh  will  render  services 
"  to  his  parents  during  their  lifetime.  He  will  also  incur  expenses 
"  in  connection  with  the  dera.  As  he  will  have  to  spend  a  good 
"  deal  of  money,  he  has  been  allotted  three  shares,  and  one  share 

*•  has  been  given  to  Sher  Muhammad The  income  from  grass 

"and  wood  will  always  be  realized  by  Husain  Bakhsh.  A  debt 
"  of  about  two  thousand  rupees  is  now  payable  by  me.  That 
•*  debt  will  be  paid  by  Husain  Bakhsh  out  of  the  income  arising 
"from  the  grass  and  wood."  It  is  further  provided  that  as 
Abdul  Ghafur  and  Dasaundhi  are  not  at  present  in  possession 
of  their  shares,  Husain  Bakhsh  is  to  remain  in  possession  until 
they  arrive  and  cultivate  it  thomselvcp,  but  that  if  on  their 
rival  they  take  part  with  "  the  people  of  the  Vattu  tribes," 
cause  any  trouble  to  Husain  Bakhsh,  the  latter  shall  be  at 
ivtj   "  to  withhold  delivery  of  possession  to  them  and  to 
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"  retain  possession  of  the  land  as  a  proprietor."  These  remarks 
and  the  words  used  in  the  docaments  cannot,  we  think,  be  read 
as  mere  directions  for  the  future  ;  they  clearly  refer  to  a  present 
distribution  oE  the  property  and  au  immediate  delivery  of 
possession  to  Husain  Bakhsh  and  Sher  Muhammad,  partly  for 
their  own  benefit  and  partly  as  trustees  for  the  two  absent  sons, 
Abdul  Ghafur  and  Dasaundhi.  It  is  also  to  be  remembered  that 
the  whole  of  this  property  was  admittedly  acquired  by  Jiwe  Khan 
and  was  not  in  any  sense  ancestral  property,  and.  that  whatever 
may  be  the  custom  prevalent  in  his  tribe,  he  himself  appears 
never  to  have  doubted  his  competency  to  deal  with  it  at  his  will 
and  pleasure.  He  had  on  three  previous  occasions  made  wills 
regarding  the  devolution  of  this  property,  and  at  the  beginning 
of  each  of  those  wills  and  also  of  the  document  now  under 
consideration  he  is  careful  to  set  out  that  the  whole  of  the 
property  has  been  acquired  by  him  and  that^  no  one  else  has 
anything  to  do  with  it.  There  was  thus  no  reason  why  he 
should  not  in  his  lifetime  hand  over  the  land  to  such  of  his  sons 
as  he  wished  to  favour,  and  considering  his  age  he  must  have 
been  over  ninety  years  old  at  the  time  when  he  executed  the 
document,  it  is  not  strange  that  he  decided  to  make  a  gift  of  it 
before  his  death. 

It  is  said  that  Jiwe  Khan  was  an  expert  in  making  wills ;  and 
that  he  must  have  known  the  meaning  of   the  word,   "  will "  or 
toasiyat,  and  that  from  the  use  of  that  terra  in  the  present  document 
the  inference  is  irresistible  that  he    intended   the   deed    of  May 
1886  to  be  a  will   and   not  a  present  gift.     But  as   the   lower 
Court  has   pointed   out,   a   comparison     of    the     phraseology 
employed  in  the  three  former  wills  with  that  used  in  the  present 
document  is  extremely  significant   and   clearly   shows   that   the 
latter  was  meant  to  be  very  different  in  its  effect  from  the  three 
former  documents.     Especially   would     this  inference   arise    if 
Jiwe   Khan    was    (as  Mr.    Shircore    contends)    a   person     who 
thoroughly  well  knew  the  meaning  of  the   words   nsed   by  him. 
Let  ns  refer  for  a  moment  to  the  earlier  wills.     In  the  first   wilJ, 
dated  17th  May  1876,  Jiwe  Khan  expressly  declares  that  he    is  to 
be  the  owner   and   to   have   full   authority  in    respect   of  his 
property  during  his  lifetime,  but  that  nfter  his  death  the  property 
is   to   devolve   in   the   manner    specified    (see   page   96,   paper 
book). 

The  will  of  the  7th  March  1877  containR  the  following  words: 
—"  This,  as  well  as  the   previous  will,  shall  take  effect  after  my  \ 
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"  death Moreover,  as  regards  the   houses    at   Akbar, 

"  after   my   death  all  the  four  brothers shall  be  at  liberty 

"  to  use  it ind  so  long    as  I  am  alive  I  shall  have,  as   before, 

"full  authority  in  respect  of  my  movable  and  immovable  properly." 

Lastly  the  third  will,  dated  yth  May  18S3,  expressly  states 
"7  do  hereby  declare  that  I  shall  he  the  owner  and  shall  have 
"full  authority  in  respect  of  my  property  during  my  life  time"  It 
then  goes  on  to  specify  the  manner  in  which  the  various 
properties  are  to  devolve  and  the  words  "  after  my  death  "  are 
carefully  inserted  in  more  than  one  place,  thus  making  it  clear, 
even  i£  the  express  provision  above  set  forth  did  not  do  so  of 
elf,  that  the  intention  was  to  make  provision  merely  for  tbe 
future. 

Now  if  we  return  to  the  document  of  May  1886  we  find  that 

there  is  absolutely  nothing  corresponding  to  the  passages   which 

we   have   taken   from   the   earlier  documents,  and  tuis  omission 

I    csnnot,  in  our  opinion,  be  explained  (as  Mr    Shiicnre  wished    to 

;    explain   it)    by   saying   that   the   insertion  or  omissioii  of  such 

i    passages  was  due  merely  to  the  idiosyncracy   of   the   particular 

writer  of   the  deed.     Apart  from  the  fact  that  no  less  than  three 

different  persons  were  employed  to  write  these  documents,  Kukn- 

i    ud-din   the   first  will,  Gulab  Rai  the  second  will  and  Nasir   Din 

I    the  deed  of  May   1886,  it   is    incredible   that  a  person   of   Jiwe 

\    Khan's   position    and  careful  nature  should  not  have  insisted,  us 

he  had  previously  in.sisted,  on  the  inclnsion  of  a  clause  reserving 

his  rights  during  his  lifetime  if  he  really  meant  the  document  of 

May  1886  to  be  merely  a  will  intended  to  operate  after  his  death 

aod  not  at  once. 

Having  regard  then  to  the  actual  words  used  in  the 
document  of  Maj  1886  and  to  the  significant  omission  there- 
from of  clauses  and  words  such  as  we  find  in  the  earlier 
wills,  we  cannot  hold  the  document  to  be  a  will  simply  and 
solely  because  it  is  in  three  or  four  places  so-called.  Its  whole 
tenor  makes  it  clear  that  it  was  nicftut  as  a  gift  and  to  Lave 
immediate  eiTect. 

As  regards  Husain  Bahksh's  statement  in  May  1889,  he 
does,  it  is  true,  speak  of  the  document  as  a  will,  but,  as  he  goes 
on  to  show,  he  had  been  realizing  bitai  ever  since  the  document 
was  executed  and  had  been  in  possession  of  the  pi'oporty  from 
thai  date.  Clearly,  be  uses  the  word  "  will  "  in  a  loose  sense  as 
■Mning  "  gift,  "  for  otherwise  he  could  not  have  had  the  right  to 
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realize  the   fcaiai,  and  his  use  of   the  woid   must  be  read   with 
his  statement  as  a  whole. 

The  next  argument  is,  that  the  document  could  not  have 
been  intended  to  operate  as  an  immediate  gift,  inasmuch  as  it 
was  not  followed  by  change  of  possession  and  mutation  of 
names.  As  to  this,  however,  we  think  that  it  has  been  clearly- 
proved  that  possession  of  the  property  was  made  over  to  Husain 
Bakhsh  and  at  a  very  early  date  after  execution  of  the 
document. 

Mul  Cliand's  evidence  (page  85,  paper  book)  is  clear  upon 
this  point.  He  says,  that  he  was  and  is,  patwari  of  the  circle 
in  which  the  land  in  dispute  is  situate,  and  he  continues  :  "  The 
"  report,  dated  the  20th  November  1888,  recorded  at  No.  1  in 
"  the  register  of  alienations  is  in  my  handwriting.  At  the 
"  time  I  recorded  that  report,  the  land  in  dispute  was  in  possession 
"  of  Husain  Bakhsh  and  Ins  brother  Sher  Muhamnind."  Turning 
to  this  report  (page  89)  we  find  it  there  stated  that  "  Jiwe  Khan 
"  has  transferred  the  ownership  of  his  estate  in  this  village 
"together  with  all  the  right  appertaining  to  the  land  to  his 
'*  two  sons,  Husain  Bakhsh  and  Sher  Muhammad,  under  a 
"  registered  will,  dated  3rd  May  1886,  that  is,  he  has  given  three 
*'  shares  to  Husain  Bakhsh  and  one  share  to  Sher  Muhammad. 
"  Both  the  transferees  are  in  pLSsession  of  lands  in  proportion  to  the 
"  shares  mentioned  above."  Upon  this  report  the  girdawar 
kanungo  summoned  Jiwe  Khan  who  admitted  the  facts  as  above 
stated. 

Thus  in  November  1888  it  is  clear  that  Hasain  Bakhsh 
and  Sher  Muhammad  were  in  possession  of  the  land,  or,  at  all 
events,  of  part  of  it;  that  they  held  possession,  to  the  knowledge 
of  Jiwe  Khan,  under  the  terms  of  the  deed  of  the  3rd  May 
188G,  aud  that  application  for  mutation  was,  also  to  the  knowl- 
edge of  .Jiwe  Khan,  thus  made  on  their  behalf.  As  they  were  then 
in  possession  witli  the  consent  of  Jiwe  Khan,  is  there  any  reason 
why  we  should  suppose  that  though  the  deed  was  executed  in 
May  1886,  possession  was  not  given  over  till  November  1888. 
Surely,  if  Husain  Bakhsh  was  able  to  do  what  he  liked  with  his 
old  father  (and  this  is  the  contention  of  plaintiffs)  he  would 
have  had  little  or  no  difficulty  in  securing  possession  of  tb© 
whole  of  the  land  immediately  after  the  deed  was  executed  ? 

Next  it  is  important  to  note,  as  showing  the  nature  of  the 
document  of  May  1886,  that  matatioQ  was  applied  for  in  the  life* 
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time  of  Jiwe  Kban,  and  that  the  latter  raised  no  objection.  If 
he  had  intended  the  deed  of  1886  to  be  a  will  and  to  operate 
merely  after  his  death,  it  is  passing  strange  that  he  refrained  from 
saying  so  when  he  appeared  before  the  ytVifawar  kannngo.  On 
the  other  hand-,  his  raising  no  objection  to  mutation  clearly  shows 
that  he  had  intended  the  deed  to  be,  what  from  its  terms  we  infer 
it  was,  a  present  gift.  As  regards  the  delajj  in  applying  for 
matation,  it  is  well  knowa  thut  mutation  is  not  always  asked 
for  immediately  npon  delivery  of  possession.  Delays  often  occur 
for  one  reason  or  another,  and  the  delaj  in  the  present  case  is  not 
per  se  sufiBcient  to  show  that  the  document  was  meant  to  be  a 
.ill  and  that  it  was  not  acted  upon  daring  the  executant's  life- 
time. On  the  contrary,  everything  points  to  the  CDuclasion  that 
it  was  given  effect  to  very  shortly  after  its  execution. 

The  evidence  adduced  by  plaintiffs  to  prove  that  possession 
was  not  transferred  to  defendants  Jfos.  1  and  2  has  not  been 
believed  by  the  District  Judge,  and  appellent's  learned  counsel 
did  not  so  much  as  even  refer  to  it  in  ai-gument  before  us.  It  is 
unnecessary,  therefore,  for  us  to  consider  it. 

We  come  now  to  Jiwe  Khan's  alleged  interference  with  the 
property.  On  the  2-ith  November  1883  ho  certainly  asked  for 
mutation  to  be  effected  in  the  name  of  Pir  Muhammad  whom  he 
had,  in  the  document  of  May  1886,  "  cat  off  "  or  disinherited.  But 
;t  will  be  noted  that  the  kanungo  expressly  says  that  '•  Husain 
Bakbsh  also  agrees  to  this."  From  this  remark  it  is  plain 
•hat  Hasain  Bakhsh's  consent  had  been  asked  for  and  obtained 
before  Jiwe  Khan  made  his  application  and   the    very  fact    that 

ach   consent  was  obtained    proves   that   Hasain   Bakhsh  was 

regarded   as   proprietor  of  the  land,  and  not  Jiwe  Khan    who   is 

referred  to  by  the  kanungo  as  "  the   original    proprietor."     Had 

le  gift  to  Husain  Bakhsh  been  duly  completed,  his  consent 

,  ould  undoubtedly  not  have  been   required,    as   it   would   have 

)een  wholly  unnecessary. 

Finally,  with  regard  to  the  argument  based  on  the  conditions 

ind  limitations  imposed  in  the  document  of  1886,  we  need  do  no 

;iore  than  refer  to  what  is  stated  in  Feroz  Khin  v.  Amir 
Muhammad  Khan  and  others  ('),  at  page  195.    There  the  learned 

'adges  observe  as  follows: — "The  first  point  which  we  have 
"  to  consider  is  whether  the  docament  must  be  interpreted 
"  as  a  will  or  a  gift.     It   appears  to   us   on   the   face    of   it   to 

bean  instance   of  a  practice   which    is    very   common  indeed 

(')  63  P.  B.,  1902. 
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*'  in  such    cases,  and    whicli   has    given    riae    to  much    (•£   the 
*'  diflBculty  felt  in  deciding  whether  the  power  of   testation   exist 
'*  under  custom  or  not.     What  the   alienor   desired   to   do,   and 
"  what  the  alienor   in    the   great  majority   of   such   cases   does 
"  desire  to  do,  is  to  make  a  gift  which  shall  be   good   as   against 
"  the  rest    of    the   world,   but   not   good    against   himself.     He 
'*  desires  to  bcne6t  the  alienee,  but  to  retain  his   own   power   to 
"reclaim   the   land    gifted   during    his   lifetime,     even     where 
"  possession    has  been  fully  given,  if  the  alienee  should  give   him 
"  cause   for   dissatisfaction.     And   that   this   kind   of     gift     is 
"  recognized  by  the  general  consensus   of   what   is    fitting   and 
**  proper  in  many  tribes   and   tracts   is   incontestable.     This   is 
"  the  reason  that  we  so  constantly  find  wox'ds   clearly    indicative 
"  of  a  gift  to  take   effect  at  once,   and   words   clearly   indicative 
"  that  the  devolution  is  to  take  effect  at  the  testator's    death   in 
"  the  same  document.     When  under  such  a  document,   however, 
"  steps  are  taken  to  give  possession  and  mutation  is   effected,    we 
"  think  that  as  regards  the  effect   on   strangers   or   reversioners 
»'  the  transaction  must  be  held  to   be   a    gift."     These    remarks 
are  very  apposite  to  the   present   case.     No   doubt   Jiwo   Khan 
was  anxious  to  keep  a  hold  over  the   donees  ;    he  was   obviously 
far  from  satisfied  with  the   behaviour   of  some   members   of   his 
family,  and  he  was  reluctant  to  deprive  himself  wholly  of  control 
over  his  sons.     This  being  so,  he  adopted  what  the  learned  Judges 
from  whose  judgment  we  have  quoted  describe  as  a  very   common 
practice  and  attempted  to  guard  for  the  future  by   laying  down 
a  number  of  conditions   which   in    the   case   of  a  will    made  in 
England  would  seem  to  be  inconsistent  with  the  nature  of  a  gift. 

As  observed  by  the  learned  Judges,  the  important  point  to 
be  considered  in  all  such  cases  is  whether  possession  was  or  was 
not  actually  transferred,  and  upon  this  point  we  have,  as  already 
stated,  no  doubt,  it  being,  in  our  opinion,  fully  established  that 
delivery  of  possession  took  place  within  a  short  time  of  the 
execution  of  the  deed. 

We  hold  then,  upon  a  consideration  of  all  the  facts,  that 
the  document  of  the  3rd  May  1886  was  intended  to  be,  and 
actually  was,  a  deed  of  gift,  and  that  in  accordance  with  its 
terms  of  possession  was  duly  delivered  to  Husain  Bakhsh  and 
Sher  Muhammad. 

Wo  have  now  to  consider  whether  upon  this  finding  the 
suit  is  within  time  or  barred  by  the  provisions  of  the  Limitation 
Act.     Upon  this  question   wo  have  hoard   able  and  elaborate 
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arguments  from  the  learned  counsel  who  represented  the  parties 
in  this  Court. 

Mr.  Muhammad  Shafi  contends  that  the  suit  is  barred  under 

Article  91  or  at  aay  rate  under  Article   144    of   the  Limitation 

Act.     Plaintiffs  are,  he  argues,  unable  to   recover   possession   of 

the  land  so  long  as  the  deed  under   which   the  defendants   hold 

exists  ;  that  deed  is  an  obstacle  in  their   way,   and   they  were, 

therefore,  bound  to  sue  for  its  cancellation  within  three  years  from 

the  date  when  the  facts   entitling    them   to   sue   became  known 

to  them.     Assuming  that  plaintiff  had  no  knowledge  of  the  deed 

prior  to  the  4th  June   1889,    the   mutation   proceeding    cleaHy 

show  that  they  knew  of  its  existence   on  that  date.     They    also 

then  came  to  know  that   defendants   relied    upon   the   terms    of 

the  deed  as  entitling  them  to  possession,  and  it   was   upon   that 

date  that  the  Naib  Tahsildar  rejected  plaintiffs'  objections  to  the 

proposed  mutation  and  informed  them  that  if   so  advised,    they 

could  bring  a  regular  suit  to  establish  their  alleged  rights.     The 

■  •riod  of  three  years  allowed   under   Article   91  thus   began   to 

1  un,  according  to  Mr.  fc-hafi,    from  the  4th  June   1889,    and   the 

present  suit,  in  which  it  is  to  be  noted  plaintiffs  expressly  ask  for 

cancellation   of  the  deed  of   gift,  was  not  instituted  till  the    15lh 

March  1901.     The  learned  counsel  cited  a  large  number  of  well- 

iCuown  authorities  to  support  his  argument  (e.  gr,   Chunder    Nath 

hose  and  others  v.  Ram  Nidhi  Pal  and  another  (^),    Bijoy  fyopal 

'lukerji  v.  ^il  Ratan  Mukerji  (-),  Hasan  Ali  and  another  v.  A'a20 

ind  another  {'^),   Qhulam  Rasul  y,  Ajab    Gul    (*),      Hafiz   Kannt 

Hakhsh  v.  Mussummat  Begam  Jan  ('),   and    Amir  v.  Mussamviat 

Attar-un-nissa  ("). 

The  gist  of  these  rulings  is  that  where  transaction  is  not 
null  and  void,  so  as  to  permit  the  plaintiffs  to  treat  it  as  a  nullity, 
but  is  done  or  made  by  a  person  with  authority,  and  the  transac- 
tion has  immediate  operation  given  to  it,  so  as  to  effect  immovable 
property,  proceedings  must  be  taken  under  Article  91  to  set 
aside  or  cancel  the  instrument  under  which  the  transaction  was 
effected.  Referring  to  the  recent  ruling  of  the  Full  Bench, 
which  is  reported  as  Dheru  v.  Sidhu  C ),  Mr.  Shafi  distinguishes 
it  in  two  respects. 

In  the  first  place,  he  says,  that  ruling  dealt,  and  was  expressly 
intended  to  deal,   only    with    alienations   of   ancestral  prajperty, 

(«)  6  Calc,  W.  N.  863.  (*)  67  P.  R.,  1891. 

(•)  /.  L,  R.,  XXX  Calc,  990.         (»)  62  P.  R.,  1895. 
(»)  /.  L.  R.,  XI  All.,  45G.  C*)  76  P.  R.,  1896. 

(')  56  P.  R.,  1903,  F.  B, 
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Here  the  property  left  by  Jiwe  Khan  is  admittedly  acquired 
property.  The  presumption  is  that  an  alienation  of  ancestral 
property  by  a  member  of  an  agriciilfcaral  tribe  in  the  Panjab  is 
void  as  against  the  reversionary  heirs,  and  the  latter,  though 
they  are  of  course  at  liberty  to  bring  a  suit  agaipst  the  aliena- 
tion at  any  time  after  their  right  to  sue  accrues,  are  not  bound 
to  sue  at  any  particular  time,  provided  their  suit  is  brought  within 
'vtwelve  years  of  the  date  of  the  alienor's  death.  The  alienation 
being  void  as  against  them,  they  are  entitled  to  ignore  it 
and  to  treat  any  instrument  by  wbioh  sach.  alienation  is  effected 
as  a  mere  nullity.  On  the  other  hand,  an  alienation  of  acquired 
property  is  presumably  valid,  and  the  persons  adversely  affected 
by  such  alienation  cannot  disregard  it.  If  then  the  alienation 
has  been  effected  by  a  written  instrument,  a  person  who  wishes 
to  challenge  the  transaction  and  to  obtain  possession  of  the 
property  must,  in  the  first  instance,  institute  a  suit  for  the 
cancellation  or  setting  aside  of  such  instrument  within  the  period 
allowed  under  Article  91. 

And  this  brings  us  to  a  consideration  of  the  second 
particular  in  which  Mr.  Shaft  contends  that  the  Full  Bench 
decision  is  distinguishable.  Article  91,  according  to  the  weight 
of  authority,  applies  only  in  the  case  of  parties  to  the  transac- 
tion and  their  representatives  and  not  to  the  case  of  persons 
who  are  not  in  any  way  parties  to  the  transaction,  the  principle 
being  that  the  instrument  which  it  is  sought  to  set  aside  or 
cansel  proceeds  from  the  plaintiff  himself  or  his  predecessor  in 
title  or  his  agent  and  binds  him  unless  it  is  set  aside,  whereas 
strangers  to  the  deed  cannot  be  held  to  be  so  bound.  If  in  such 
oases,  the  period  prescribed  for  setting  aside  or  cancelling  the 
instrument  has  expired,  no  suit  for  that  purpose  can  be  filed 
and  the  deed  must  therefore  hold  good  and  must  necessarily 
preclude  any  suit  in  respect  of  its  subject-matter  contrary  to 
its  terms.  Now  in  the  case  of  ancestral  property  the  reversioners 
are  not  the  successors  in  interest  of  the  alienor,  nor  do  they 
claim  under  him.  They  claim,  according  to  Mr.  Shafi,  under 
the  Common  ancestor,  and  the  alienor  who  is  for  the  time  being 
in  possession  of  the  property  is  in  no  sense  their  agent.  The 
latter's  deed  is,  therefore,  one  proceeding  solely  from  himself  and 
does  not  bind  the  reversioners  against  whom  indeed  the  aliena- 
tion is  prima  facie  invalid.  But  in  the  case  of  acquired  property 
the  argument  proceeds,  the  heirs  who  claim  that  property  must 
necessarily  claim  under  the  last  holder  whose  representatives 
and  saooosaors  in  iatoroat  thoy  avo.     They   are,   therefore,    no 
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les3  bound  than  the  alienor  himself  by  the  deed,  and  nnless 
they  succeed  -n-ithin  the  time  allowed  by  law  in  having  that 
deed  set  aside  or  cancelled,  they  caunot  recover  possession  of  the 

:  operty  alienated.  In  the  present  case,  the  property  is  admittedly 

acquired  property,  and  by  praying  for  cancellation  of  the  deed  of 

*';e  3rd  May  1886  the  plaintiffs  themselves    have    acknowledged 

e  force   of   the  argument   as  above  summarised.     Such  is  the 

irned  counsel's  contention  with  regard  to  the  applicability  of 
Article  91.  But  he  further  argues  on  ver}'^  similar  grounds,  that 
the  suit  is  equally  barred  under  Article  144,  it  not   having   been 

.^tituted  within  twelve  years  from  the  date  when  defendants' 
jossession  became  adverse,  that  is  to  say,  from  the  date  when 
defendants  took  possession  of  the  land  as  donees  under  the 
terms  of  the  deed  of  gift.  Here  again  Mr.  Shafi  draws  a 
distinction  between  an  alienation  of  ancestral  property  and  an 
alienation  of  acquired  property,  and  contends  that  while  in  the 
former  case  limitation  begins  to  run  against  the  reveraioner 
only  from  the  date  of  the  alienor's  death  {Roda  v.  Rarnam  (^)), 

1  the  latter  case  it  begins  to  run  from  the  date  when  the 
alienee  takes  possession. 

In  reply  to  Mr.  Shafi's  arguments  Mi-.  Oertel  urged  that 
plaintiffs'  suit  was  in  substance  one  for  possession  of  land  and 
not  for  cancellation  of  the  deed  of  May  1886;  that  the  prayer 
for  cancellation  of  that  deed  was  superfluous  and  was 
inserted  in  the  plaint  solely  owing  to  the  plaintiffs'  ignorance  of 
legal  technicalities  ;  that  according  to  the  custom  prevalent  in 
:  e  tribe  to  which  the  parties  belonged,  an  alienation  of  acquired 
property  was  no  less  void  as  against  the  reversioners  than  an 
alienation  of  ancestral  property,  and  that  consequently  the 
whole  of  Mr.  Shafi's  elaborate  argument  was  irrelevant  to  the 
circumstances  of  the  present  case.  The  period  of  limitation, 
according  to  Mr.  Oertel,  must  in  this  case  be  computed  from 
the  date  of  Jiwe  Khan's  death,  t.  e.  to  say,  from  the  16th 
March  1889,  and  the  suit  having  been  instituted  on  the  loth 
March  1901  is  thus  within  time.  Reliance  was  especially  placed 
upon  the  Full  Bench  ruling  in  JDheru  v.  Sidhu  ('). 

We  are  not  prepared  to  say  that  the  wording  of  the  plaint 
and  the  relief  prayed  for  therein  are  adequately  explained  by 
Mr.  Oertel,  for  the  plaint  was  signed  and  presented  by  a  duly 
qualified  legal  practitioner  who  was  presumably  fully  aware  of 


(»)  18  P.  R.  1895.        {»)  56  P.  R.,  1908,  F.  B. 


252 


CIVIL  JtJDGMBNTS-No.  1*.  [  Ebcoe» 

I 


the  meaning  of  the  words  used  in  the  plaint.  This  point, 
however,  is  not,  we  think,  of  any  material  importance  except 
perhaps  as  an  indication  that  plaintiffs  and  their  legal  adviser 
themselves  considered  the  cancellation  of  the  deed  as  an  essential 
condition  precedent  to  their  recovery  of  possession. 

As  has  been  pointed  out  on  more  than  one  occasion,  there 
is  a  conflict  of  opinion  among  the  superior  Courts  of  this 
country  as  to  the  exact  scope  of  Article  91,  some  of  tlie  High 
Courts  (Bombay  and  Madras)  holding  that  the  Article  applies 
only  to  cases  in  which  a  plaintiff  expressly  seeks  relief  by 
cancellation  of  a  document,  while  the  other  High  Courts  hold 
that  even  if  cancellation  of  a  document  is  not  in  express  terms 
prayed  for,  Article  91  nevertheless  applies  in  all  cases  where  it 
is  essential  to  set  aside  a  document  before  any  other  relief  can 
be  obtained.  This  Court  has  in  several  rulings  adopted  the 
latter  view  (see  Ghulam  liasul  v.  Ajab  Gul  (^),  Hafiz  Karim 
Bakhsh  v.  M ussammat  Begam  Jan  and  others  {^),and  Amir  v. 
Mussammat  Attar -un-nisa  (^),  and  in  our  opinion  rightly  So.  The 
mere  fact,  therefore,  that  a  plaint  expressly  asks  for  cancellation 
is  not  of  so  much  importance  for  the  purpose  of  considering 
whether  Article  91  is  applicable  as  the  fact  that  the  suit  is  one  in 
which  it  is  essential  to  set  aside  a  document  before  other  relief 
can  be  granted. 

There  is,  however,  considerabl.^  force  in  Mr.  Oertel's  other 
arguments  and  for  reasons  which  we  are  about  to  give,  we 
consider  that  in  this  case  it  was  incumbent  on  the  lower  Court  to 
determine  the  question  of  custom  before  it  proceeded  to  decide 
that  of  limitation. 

Admittedly  Article  91  has  no  application  to  a  case  in  which 
ihe  plaintiff  can  show  that  the  instrument  which  they  omitted  to 
challenge  evidences  a  transaction  which  is  void  as  against  him. 
In  one  of  the  leading  authorities  on  this  point  the  law  is  thus 
expressed:*'  Articles  91  and  118  are  particularly  concerned 
•'  with  instruments  or  transactions  which,  if  allowed  to  stand 
•'  unchallenged  once  they  became  known,  might  become  impor- 
•'  tant  evidence  against  the  persons  whose  rights  they  purported 
"  to  affect.  If  those  persons  omit  to  challenge  them,  within  the 
*•  shorter  period  of  limitation  for  doing  so,  they  will  not  be 
''  precluded  from  having  the  longer  period  of  limitaiion  prescribed 
"  .  !id  allowed  by  the  law  for  the  recovery  of  immovable  property. 


(*)  67   P.  B,,  1891.  C)62P.  R.,  1895. 

(•)  75  P.  R..  189«. 
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"  but  in  the  latter  case  they  will  probably  have  to  show  that  the 
"instrament  or  transaction  which  they  neglected  to  challenge,  is 
"  null  and  void  so  far  as  they  and  their  interests  are  concerned.  " 
(Boghubardyal  Sahu  v.  Bhi'kya  Lai  Missar  (^). 

According  to  this  authority,  then,  and  indeed  in  pure  justice, 
plaintiffs  who  had  omitted  to  challenge  the  deed  of  gift  within 
three  years  from  the  date  when  its  existence  and  purport  came  to 
their  knowledge,  were  entitled  to  prove,  if  they  could  do  so, 
that  the  deed  in  question  was  null  and  void  as  against  them,  and 
their  suit  should  not  have  been  dismissed  as  barred  by  limitation 
until  they  had  been  given  an  opportumity  of  establishing  their 
allegation.  Even  if  we  accept  Mr.  Shafi's  contention  that  the 
deed  of  gift  was  jprmd/arie  valid,  the  alienation  being  one  of 
acquired  property,  surely  plaintiffs  were  entitled  to  show  that 
this  presumption  did  not,  and  could  not,  apply  to  their  case,  in- 
asmuch as  the  customary  rule  prevalent  in  their  tribe  prohibited 
Buch  alienations  K  It  would  be  most  unreasonable  and  unjust  to 
hold  that,  because  by  the  customs  ordinarily  observed  among 
agricultui'al  tribes  a  deed  of  gift  of  acquired  property  is  recog- 
nized as  valid,  a  particular  individual  who  happened  to  belong  to  a 
tribe  whose  custom  refused  to  recognize  any  alienation  of  property, 
ancestral  or  acquired,  was  bound  to  challenge  a  transaction 
which  was  null  and  void  against  him.  There  is  not,  it 
must  be  remembered,  a  general  custom  of  the  Punjab.  Each 
tribe  possesses  its  own  customary  rules,  and  under  the  law,  as  it 
stands,  the  Courts  are  bound  to  respect  all  such  rules  pi*ovided, 
of  coui-se,  they  do  not  offend  against  public  policy  or  morality. 
It  would,  therefore,  be  in  the  highest  degree  inequitable  to 
forthwith  dismiss  a  plaintiff's  suit  on  the  ground  that  it  was 
barred  by  limitation  because  the  plaintiffs  had  omitted  to  have 
a  deed  set  aside  which,  according  to  the  customs  usually 
observed  in  this  Province,  was  prima  facie  valid  against  him. 
Before  deciding  that  the  suit  was  barred  for  this  reason,  the 
Court  should  allow  the  plaintiff,  if  he  so  desires  it,  an  opportunity 
of  proving  that  whatever  may  be  the  tisual  custom,  the  special 
custom  of  bis  tribe  does  not  recognize  the  validity  of  the 
particular  transaction  in  dispute. 

Mr.  Shafi's  argument  that  in  the  case  of  acquii-ed  property 
the  reversionary  heirs  must  be  held  to  claim  under  the  person 
to  whose  property  they  allege  themselves  to  be  entitled  to  succeed, 
is  in  general  correct.     But   if   the  allegation  by  the  present 

(')  /.  L.  B..  XII  CaU.,  74. 
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plaintiffs  tbat  the    custom   of   their  tribe   places   acquired     and 

ancestral  property  on  exactly   the   same   footing   and    prohibits 

alienations  of  either  kind  of  property,  is   established,  plaintifFs' 

right  to  sue  for  possession  in  spite   of  the   last  owner's   act  of 

alienation  would  be  derived  not   from   that  owner   or  any  other 

individual,  but  (in  the  words  of  the  judgment  of  the  Full    Bench 

in  Bodav.Harnam  (')),  "  from  the  customary  rule  which  places  a 

"  restriction  upon  the  owner's    powers   of  disposition  "   of   such 

acquired  pi^operty,  "  and   renders   him   liable    to   be    controlled 

"  in  that  respect  by  his  collateral   heirs."     The  test  laid   down 

by   the  Full  Bench    is   this:  "Could  the   donor   in    his   lifetime 

*'  have   sued  to  recover  possession  of  the  property  on   srrounds 

"similar   to   those    which   are   the   foundation   of   the   present 

"  plaintiff's  claim  ?.     If  he  could   not  have  done    so,    it   cannot 

"  be  affirmed  that  the  plaintiff  has  derived  his  right  to  sue   from 

"  the  donor."     Judged  by  this  test,  the  plaintiff's  right  to  sue  in 

this  case  is  clearly  not  derived  from  Jiwe  Khan,  the  basis  of  their 

claim  being  that  by  custom  of  their   tribe  the   deed   of   gift   is 

not  void  against  them.  The  fallacy  of  Mr.  Sha6's  argument  lies  in 

the  assumption  that  in  the  case  of  acquired  property,  the  right  of 

the  heir  to  sue  is  derived  in  every  instance  from  the   last  owner. 

Ordinarily,  of  course,  this  would  be  the  case,  but  when  the  heir  can 

prove  a  custom  such  as  that  herealleged  by  the  plaintiffs  his  right 

to  sue  would  be  derived  not  from  the   last  owner   but   from   the 

customary  rule  which  restricted  that  owner's  powers  of  disposition. 

Upon  full  consideration  of  the   arguments  addressed    to   us 

and  of  the  authorities  cited  we  hold  that  before  it  can  be  decided 

whether  the   present  suit  is   barred   either  under  Article  91  or 

under  Article    IM,  plaintiffs   must   be  given  an   opportunity   of 

establishing,  if   they   can,  the  customary  rule  which  they  allege 

to  prevail  in  their  tribe.     This  customary  rule   being  of   a  very 

exceptional   character  the  burden  of  proving  its  existence  will  be 

on  plaintiffs,  but  if  they  succeed   in  discharging   this  onus,    the 

present  suit  must  be  hold  to  be  within  time.    Should  they  fail  to 

prove  the  custom,   the   deed  of  gift   must   be   held   to  be   valid 

and   their  omission  to  sue  for  its  cancellation  within  three  years 

from  the  4th  June  1889,  would  preclude  them    from   succeeding 

in  the  present  suit  which  in  that  event  must  be  held  to  be  barred 

under  Article  91. 

The  suit  has  been  dismissed   on   a  preliminary   point,    but, 
as   we  are  of  opinion  that  the  question  of   Hmitation  cannot  be 


(»)  18  P.  iJ.,  1895.  F.  B. 
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decided  until  a  decision  has  been  arrived  at  upon  the  point  of 
custom,  we  remand  the  case  under  Section  562,  Civil  Procedure 
Code,  for  determination  according  to  law.  Costs  to  be  costs  in 
the  cause.     Court-fee  to  be  refunded. 

Appeal  alloiced. 


MlSCILLiNIOCS 


No.  75. 

Before  Mr.  Jitstice  Chatlerji,  C.I.E.,  and  Mr.  Justice 
Robertson. 

THE  KRISHNA  MILLS  COMPANY,  LIMITED,  DELHI,  - 
(Defendant),— PETITIONER, 

Versus  {  *^»»»- 

GOPI   NATH,— (Plaintiff), - RESPON  DENT. 
Civil  Miscellaneous  No.  402  of  1903. 

Civil  Procedure  Code,  1882,  Section  596-Prjiy  Council,  leave  to  apppil 
to— Value  of  tuhject-viatter. 

Held,  that  in   order  to  justify  the  Court  in  granting  leave   to  appeal 

fo  the  Privy  Council  under  Section  596  of  the  Code   of  Civil   Procedure,   it 

-  essential   that   the   decree   itself  should  involve    directly    or  indirectly 

ome  claim  or  question  to  or  respecting  property   of   not   less   value   than 

rupees  ten  thousand. 

Bahoo  QopaX  Lall  Thakoor   v.   Teltik  Ghnvd^r  Rai   (*),   Ko   Rhine  and 

others  v.  Richard  Snadd^n    (*),  and   Byjnath  and  others  t.   Graham   and 

*?icrs  (=»),  explained  and  dictingnished.     Royal  Insurance  Co.   and   other$  t. 

\khoy  Coomar  Dutt  and  others  (*),   and  Moofti   Muhammad  Abdoollah   and 

mother  v.  Baboo  Mootechund  (•),  cited. 

Application  for  lea-e  to  appeol  t<i  (he  Privy  Council  from    n   dpcre-^ 
f)f  the  Chief  Court  (")  (Chatterfi  and    Jl  bert'ion,   JJ),   datfti 
^rd  Auguit  1903. 
Keshan  Lai,  for  petitioner. 
Shadi  Lai  and  Piyare  Lai,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Robertson,  J. — We  are  clearly  of  opinion  that  no  certificate     31s<  Hay  I90i. 
can  be  granted,  that  this  is   a   fit   case   for  an    appeal   to   His 
Majesty  in  Couticil,  on  any  special   ground   under   Stctions   595 
(c)  and  600  of   the  Civil  Procedure  Code,  such  as  that  it  involve  s 
ft  point  of  law  of  special  doubt  and  difficulty. 

(»)  7  If.  /.  A.,  548.  (»)  /.  L.  R.  XI  Cale.,  740. 

(»)  L.  R.  2  P.  C,  50.  (♦)  G  Calc.,  W.  N.,  41. 

(»)  1  W.  I.  yl.,363. 
(a)  Reported  a$  81  P.  li.  1003. 
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We  can  in  this  case  only  grant  a  certificate  if  we  are 
convinced  that  the  decree  involves,  directly  or  indirectly,  some 
claim  or  question  to,  or  respecting  property  of,  ...  .  ten  thousand 
rupees  or  upwards. 

The  decree  itself  is  a  simple  money  one  for  Rs.  6,640,  with 
costs  on  a  certain  scale.  It  is,  however,  urged  before  us  that 
there  are  claims  pending  for  a  much  larger  amount,  in  which 
the  judgment  must  be  to  a  certain  effect,  because  the  judgment 
in  the  case  before  us  will  act  as  res  judicata  on  a  certain  crucial 
point  and  therefore  practically  decide  the  other  cases,  and  it 
is  contended  that  the  decree  in  question  therefore  indirectly 
involves  a  sum  exceeding  Rs.  10,000.  The  rulings  quoted  to  us 
in  support  of  this  view  are,  however,  not  altogether  on  all  fours 
with  this  case.  In  the  case  of  Bah^o  Gopal  Loll  Thahoor  v. 
Teluk  Ghunder  Bai  (^),  it  was  recognized  by  the  petitioners  that 
they  could  claim  no  right  to  appeal  to  His  Majesty  in  Council, 
but  they  asked  their  Lordships  of  the  Privy  Council  as  an 
indulgence  to  permit  an  appeal  because  there  were  in  fact  five 
cases  governed  by  the  one  decree,  the  aggregate  amounts  of 
which  five  decrees  exceeded  Rs.  10,000.  No  application  was 
made  to  the  High  Court,  as  it  was  understood  that  the 
High  Court  would  be  unable  to  give  the  necessaiy  sanction. 
The  prayer  was  granted  on  special  terms  as  an  indulgence  by 
their  Lordships. 

In  the  case  of  Kn  Rhine  and  others  v.  Bichard  Snadden  (•) 
a  very  similar  course  was  taken.  The  High  Court  refused 
to  grant  the  necessary"  certificate.  Their  Lordships  of  the  Privy 
Council  did  not  find  any  fault  with  the  refusal,  but  follow- 
ing the  course  taken  in  Baboo  Gopal  Lull  ThaJcoor  v.  Teluh 
Chun  ler  Rai  granted  leave  themselves  to  appeal.  In  that  case 
^  a  large  number  of  suits  had  been  pending  at  one  time,  and  wefg 

decided  at  the  same  time  by  identical  judgments. 

In  Byj'nath  and  others  v.  Graham,  and  others  (*),  six 
suits  had  been  directed  to  be  heard  together.  In  five,  the  amonnts 
involved  were  over  Rs.  10,000.  In  the  sixth,  the  amount  did 
not  give  an  appeal  as  of  right  to  His  Majesty  in  Council,  bat 
under  the  special  circumstances,  a  point  of  law  also  being 
involved  in  the  sixth  case,  not  involved  in  the  other  five,  the  High 
Court  granted  a  certificate  under  Section  696. 


(0  7  M.  J.  A.,  548.        (•)  L.  B.  2  P.  C,  50. 
(»)  I.  L.  R.,  XI  OoZc.,740. 
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The  case  of  The  Royal  Insurance  Co.  and  others  v.  Akhoy 
Coomar  Dutt  and  others  (^),  supports  the  view  that  a  certificate 
should  not  be  granted  in  this  case.  The  view  taken  in  a 
very  early  case,  Moofti  Muhammad  Vhdoollah  and  ano/her  v. 
Baboo  Mootechund  (^)  was  against  the  grant  of  a  certificate 
in  regard  of  two  cases  in  the  aggregate  exceeding  the  sum  neces- 
sary to  give  an  appeal  of  right,  but  each  separately  falling  below 
c.  This  case  was  of  course  not  under  the  Civil  Procedure  Code. 
The  cases  were  on  the  same  cause  of  action,  but  not  having 
been  consolidated,  it  was  held  that  they  could  not  be  treated  as 
consoildated  to  the  purposes  of  appeal. 

It  is  to  be  noted  that  Section  596  of  the  Civil  Procedure 
Code  specifically  says,  that  the  decree,  not  the  judgment,  must 
involve,  directly  or  indirectly,  a  value  of  Rs.  10,000  or  upwards. 
Can  a  simple  money  decree  be  said  to  do  this  because  a  decision 
on  an  issue  in  the  case  will  act  as  "  res  judicata  "  in  other 
pending  suits  as  regards  a  crucial  point  ?  I  think  not.  Such 
suits  might  be  decided  on  a  perfectly  different  point.  One  test  of 
the  value  of  a  decree  may  be  taken  to  be  results  of  executing  that 
decree.  In  this  case  the  simple  result  of  execution  in  full  would 
be  to  transfer  a  sum  of  less  than  Rs.  10,000  from  the  jugdment- 
debtor  to  the  decree-holder.  It  would  have  no  other  legal 
results,  direct  or  otherwise.  I  think  in  order  to  justify  us  in 
giving  a  certificate  unde  Section  596,  we  must  be  satisfied  that 
the  decree  itself  involves,  directly  or  indirectly,  some  claim  or 
question  to,  or  respecting  property  of,  the  value  of  Rs.  10,000 
or  upwards,  and  I  do  not  think  that  the  decree  before  us  fulfils 
that  condition. 

Although   we   are  clear  that  no  special  point  of  law  of  any 
doubt  or   difficulty   is   involved   such   as    would   justify  us  in 
'iving  a  special  certificate  under  Sections  595,  600,  still  there  is 
learly  a  substantial  point  of  law   involved   within  the  meaning 
of  Section  596,  Civil  Procedure  Code,  last  clause,  and  had  I  con- 
sidered that  the   decree   involved  a  value  of  over  Rs.  10,000      I 
liould  have  been  prepared  to  grant  the  certificate.     As   it   is    I 
hink   it  should  not  be  granted.     Application  refused  with  costs 
ii^aiust  petitioner. 

(»)  6  Cale ,  W.  N.,  41.        (•)  1  U.  I.  A.,  Z63. 
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No.  76. 

Before  Mr.  Justice  Anderson. 
BAHADUR  KBAN  AND  ANOTHER,— (Judgment-debtors),- 
APPELLANTS, 

Versus 


Appbllatk  Sidb. 


SADHO  SINGH  AND  OTHERS,— (Decree-holders),— 
RESPONDENTS. 

Civil  Appeal  No.  654  of  190  2. 

Civil  Procedure  Code,  1882,  Section  230 — Execution  of  decree— Limitation 
— Execution  of  twelve  years'  old  decree. 

Held,  that  where  an  application  to  execute  a  decree  for  the  payiuent  of 
money  or  delivery  of  other  property  has  been  made  within  the  period  of 
limitation  prescribed  by  Section  230,  Civil  Procedure  Code,  and  granted, 
and  there  has  been  no  unreasonable  delay  in  its  prosecution  by  the  decree- 
holder,  the  latter's  right  to  continue  execution  will  not  be  barred  under 
the  third  paragraph  of  that  section  if  the  final  completion  of  the  proceedings 
initiated  by  such  an  application  cannot  be  obtained  withiu  tlie  period  limited 
by  that  section. 

Sher  All  v.  Deohi  Nandan  (i),  Mul  Chand  v.  Kour  Singh  {"),  Bihari  Lai 
and  Barias  Rai  v.  Banei'S  (^),  Qolam  Jilani  v.  Qanga  Ram  (*),  Misriv.  Tulsi 
Ram  (*),  Jhandu  v.  Mohan  Lai  (*),  Sreenath  Ooobo  v.  Tusoof  Khan  ('),  Senra 
Disai  Venra  Jagath  Viraraiva  Dhikhu  Vijaya  Sethurayir  V.  Annasami 
Ayyar  (^^),  Budhe  Khan  v.  Bir  Bat  {^),  Biswa  Sonan  Ch under  y,  Binanda 
Chunder  Delingor  i^'^),  K'ishavlal  Bechar  V.  Pifamberdas  Tribhuvandas  (**) 
Ktinhi  Mannan  v.  Seshagiri  BhaTctan  {^'^),  and  Rahim  Ali  Khan  and  others  v. 
Phul  Chand  (^^),  referred  to. 

Miscsllaneous  Further  Appeal  from  the    order  of   Lali   Mul    liaj, 
Additional  Divisional  Judge,  Jhelum  Division,  datid  '60th  June 
1902. 

Muhammad  Shafi,  for  appellants. 

Dhanraj  Shah,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows : — 

2bth  April  1904.  Anderson,  J.— This  is   an   appeal    from   an    order   allowing 

execntion  to  proceed  on   the  ground    that  a   cei^tain   application 

filed  on  2lBt  March   1899  has  been   filed    within   threo   years   of 

previous  application  and  within  twelve  years    of  decree  passed 


(')    19  P.  R.,  1889.  r)I.L.R.,    VH  Calc.,  55G. 

CO    27  P.  R.,  1888.  («)  J.  /..  R.,  VI  Mad.,  359. 

(=")  109  P. /?.,  1889.  (0)    40P.  B.,  1898. 

^0      9  P.ii.,  1891.  i"')l.L.R.,XCalc.,4lG. 

I  I    54P.  ft.,  1887.  (")/.  £.i?.,XIXBoin.,2Gl. 

(")  128  P.  a.,  1894.  (!«)/.  L.  R.,  V  Mad.,  141. 
(")  /.  I.  B.,  XVUl  All.,  482,  F.  B. 
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on  Slat  Angnst  1887.  Itis  contended  that,  unless  the  proceedings 
were  put  through  and  execution  granted  within  twelve  years 
from  that  date,  limitation  applies. 

The  appellant  relies  on  the  wording  of  clause  3  of  Section 
230,  Civil  Procedure  Code,  as  imposing  a  limit  beyond  which  no 
Court  can  go  in  granting  an  application  for  execution,  and  in 
support  of  his  contention  cites  Sherali  v.  Deoii  N'tniian  (^), 
page  62,  Mul  Ckand  v.  Kour  Singh  (*),  BihariLal  and  Harjos  Rai 
\.  Baness  {^),  Gholam  Jilani  v.  Gang  a  Bam  (*),  and  Mtsri  v. 
TulsiUavi{^).  He  also  places  reliance  on  certain  remarks  by 
Plowden,  S.  J.,  contained  in  Jhandu  v.  iluhan  Lai  (*),  pages 
489,  490  and  491,  and  on  the  ruling  of  Prinsep,  J.,  in  Sreenath 
Godhov.  Yusoof  Khan  (J). 

The  respondent  argnes  that  theie  has  been  no  want  of 
diligence  on  his  part,  that  he  has  all  along  tried  to  obtain 
execution,  first  by  applying  for  sale  of  moveable  property,  by 
arrest  of  judgment-debtors'  representatives,  and  later  by 
proceeding  against  the  land,  sale  of  which  the  Revenue 
authorities  declined  to  sanction.  It  was  whilst  the  Collector  was 
taking  steps  to  an-ange  for  farm  of  land  to  defendants  that  it  was 
pointed  out  to  him  that  more  than  twelve  years  had  elapsed  since 
decree,  and  that  a  doubt  arose  as  to  limitation.  The  Coarts  below 
following  Senra  Disai  Venra  Jagath  Viraraina  Dhikku  Vijaya 
Sethurayar  v.  Annasami  Ayyar  (*),  and  Budhe  Khtn  v.  Bir 
Bal  ('),  rejected  the  applicatiou  of  judgment-debtor's  repre- 
•entatives  and  allowed  execution  t  j  proceed.  Respondents' 
counsel  relies  on  these  rulings  and  also  cites  Jhsica  Sonan 
Chunder  v.  Binanda  Ghunder  Dibingor  (^°),  Keshabiul  Bechur  v. 
Pitamherdas  Tribhuvandas  (^^),  and  Kanhi  Manjian  v.  Sesbogiri 
Bhakthan  (''). 

The  Full  Bench  ruling  of  the  Allahabad  High  Court  in  the 
case  of  Bahim  Ali  Khan  and  others  v.  Phui  Chand  ("),  has  been 
referred  to  as  containing  an  exposition  of  the  term  "  granted."  Mr. 
Shafi  claims  this  to  be  in  his  favour,  whilst  Mr.  Dhanraj  Shah 
demurs  and  would  di-aw  a  distinction  betweju  the  phrase  "  final 
completion  "  employed  in  the  Head   Note   and  "  gi-anted  "  in  the 

(»)    19  P.  R.,  1889.        (')  I.  L.  R.,  VII  Cale.,  566. 

(»)    27  P.  R.,  18«8.  (•)  /.  L.  R.,  VI  Mad.,  359. 

(»)  109P.  «.,  1881).  (»)  40  P.  «.,  1898. 

(*)      9  f.  R.,  1H91.  ('")/.  L.  R.,  X  Calc,  416. 

(»)   54  P.  R.,  1887.  O  I.L.  R.,  Xll  Bom.,  261. 

(*)  128  P.  R.,  1894.  (")  /.  L.  R.,  V  Mud.,  141. 
('»)  I.  L.  R.,  X.VUL  All.,  482,  F.  B. 
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sense  of   execution  having   been  ordered  in  accordance  with  the 
prayer  of  the  decree-holder. 

Clause  3  of  Section  245,  Civil  Procedure  Code,  contains  the 
procedure  law  defining  when  execution  of  decree  should  be 
ordered,  and  Sections  248,  249  contain  the  law  as  to  issue  of 
notice  and  passing  of  final  orders  for  execution.  Mr.  Justice 
Banerji's  remarks  on  page  489  of  the  Allahabad  ruling  go  to 
show  that  an  application  may  be  held  to  be  "  granted"  when  the 
Court  orders  that  the  decree  be  executed  by  the  issue  of  its 
warrant  for  execution.  Here  the  case  is  distinguishable.  By 
special  provision  of  the  law  the  Revenue  authorities  have  the 
right  to  refuse  sanction  of  sale  of  ancestral  land  and  the  Civil 
Courts  have  to  refer  questions  of  farm,  &c.,  to  them.  It  seems 
quite  inequitable  to  hold  that  the  Civil  Courts  are  not  to  be  held 
to  have  granted  execution  of  decree  until  the  Revenue  authori- 
ties shall  have  put  the  whole  matter  through  their  department. 

It  appears  to  me  that  when  the  Civil  Court  has  attached 
the  land  and  applied  to  the  Revenue  authorities  for  sanction  of 
sale,  they  have  done  all  they  can  do  towards  procuring  execution 
and  may  safely  be  said  to  have  "  granted  "  the  application. 

Another  point  taken  in  this  case  by  Mr.  Shafi  is  that  up 
to  llth  May  1901  the  proceedings  for  execution  not  being  before 
the  District  Judge,  a  decree  of  whose  Court  was  being  executed, 
were  without  jurisdiction  and  void  under  the  Full  Bench 
Ruling  contained  in  the  case  of  Khin  Bahadur  Nawabzada 
Shamshere  AU  Khan  v.  Mussantmat  Ahmad  Allahdi  Begain  (^), 
and  that  the  application  now  comes  freshly  before  the  District 
Judge  who  had  to  deal  with  it  de  novo.  On  perusal  of  that 
decision  I  find  nothing  supporting  this  view  of  the  law,  and  I  am 
of  opinion  that  Section  14  of  the  Limitation  Act  would  save 
respondents  from  the  consequences  of  any  defect  in  the  jurisdic- 
tion of  the  Court  which  carried  out  execution  for  the  time  being 
under  the  orders  of  the  District  Judge  previous  to  the  promulga- 
tion of  P.  E.  9  of  1901. 

On  the  whole  case,  I  am  of  opinion  that  execution  has 
practically  been  granted  within  twelve  years  from  date  of  decree, 
and  that  the  Revenue  authorities  may  now  proceed  to  sanction 
any  arrangement  for  farm  which  may  seem  suitable  to  them 
without  regard  to  the  plea  of  limitation  set  up  by  the  petitioner. 

(»)  9  P.  B.,  mi.  ~  ' 
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I  also  note   that,  in    the  present  case,  Gnlab  Singh,   decree- 
holder,  has  died   more  than  a  year  before     any   application  was 
ide  to  bring  his  representatives  on  the  record,  so  it  seems  very 
doubtful  whether  the  appeal  has  not  itself  abated. 

There  are,  however,  two  other  similar  cases  which  raise  the 
same  question,  so  it  has  been  necessary  to  go  into  the  merits  of 
the  case. 


I  reject  the  appeal  with  costs. 


Appeal  ditmissed. 


No.  77. 

Before  Sir  William  Clark,  Kt,  Chief  Judge, 

and  Mr.  Justia  Robertson. 
FARMAN  ALI  AND  OTHERS,- PLAINTIFFS, 

Versus 
IMAM  DIN  AND  OTHERS,— DEFENDANTS. 
Civil  Reference  No.  9  of  1904. 

Juriidiction  of  Civil  or  Revenut  Courts— Suit  by  landlord  for  possetsion 
of  a  %cattr-mill — "  Purpo$e subservient  to  agriculture"—  Punjab  Tenancy  Act, 
1887,  Section  4  (1). 

Held,  that  a  suit  by  a  landlord  for  entry  upon  a  water«mill  against  an 
occupancy  tenant  by  cancellation  of  an  irregular  transfer  is  cognizable  by 
the  Civil  and  not  by  the  Bevenue  Courts,  the  purpose  for  which  the  site  of 
the  mill  is  occupied  not  being  a  purpose  snbserTient  to  agriculture  within 
the  meaning  of  Section  4  (1)  of  the  Punjab  Tenancy  Act,  the  parties  ar« 
altogether  outside  the  scope  of  the  Act  and  are  not  governed  by  it. 

iSutsaddi  V.  Sawan  (')  followed. 

Gate  referred  by  W.  Ohevis,  Esquire,  Divisional  Judge ^  Rawal- 
pindi Division,  on  9th  January  1904. 

This  was  a  reference  to  the  Chief  Court  made  by  W.  Chovis, 

-quire,   Divisional  Judge,    Rawalpindi   Division,  to    determine 

iiether   a   suit   for   entry   upon   a    water-mill  by  the  landlord 

'ainst  an  occupancy  tenant   by  cancellation    of  an   irregular 

transfer   under  Section  60  of  the  Punjab  Tenancy  Act  is  a  Civil 

or  Revenue  suit.  The  case  came  on  for  hearing  before  the  learned 

Chief  Judge  who  referrsd  the  question  to  a  Division  Bench. 

The  order  of  reference  was  as  follows  :  — 

Clark,  0.  J.— The  question  on  this  reference  under   Section 
99  of   the   Punjab  Tenancy  Act  is  whether  a  suit  for  entry  upon 

.     (»)41  P.B.,  1892. 


BxraBiNO  Bibb. 


6th  Junt  1904. 
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a  water-mill  by  the  landlord  agaiost  an  occupancy  tenant  by 
cancellation  of  an  irregular  transfer  under  Section  60  of  the 
Act  is  a  Civil  or  Revenue  suit. 

Unless  the  water-mill  is  land,  then  the  parties  are  not  land- 
lord and  tenant  under  the  Act.  Mutsaddi  v.  Saican  (^)  rales  that 
the  purposes  for  which  the  site  of  a  mill  is  occupied,  vit.,  the 
grinding  of  corn,  are  not  agricultural  purposes  or  purposes 
subservient  to  agriculture,  and  in  this  view  the  parties  are  outside 
the  Tenancy  Act  altogether. 

But  if  outside  the  Tenancy  Act  what  is  the  meaning  of 
defendant  being  recorded  as  an  occupancy  tenant,  and  is  he  to 
esc;ipe  from  the  obligations  imposed  by  the  Act  upon  tenants  ? 

The  question  is  one  of  difficulty  and  importance.  I  refer 
the  case  to  a  Division  Bench. 

The  judgment  of  the  Division  Bench  (Clark,  C.  J.,  and 
Robertson,  J.),  was  as  follows  : — 

9th  June  }904!.  Clark,  C.   J.— We   agree   with  the   ruling   in  Mutsnddiv. 

Sawan  (^)  that  the  site  of  a  water-mill  cannot  be  said  to  be 
used  for  agricultural  purposes  or  for  purposes  subservient  to 
agriculture.  The  occupant  of  such  mill  therefore  is  not  holding 
land  as  defined  in  the  Act  and  is  not  a  tenant,  nor  is  the  pro- 
prietor a  landlord  within  the  definition  of'  Act.  The  parties 
therefore  as  regards  this  water-mill  are  altogether  outside  the 
Act ;  it  doesnot  follow  that  the  tenant  has  not  right  of  occupancy 
in  the  mill,  h\ii  his  rights  are  not  governed  by  the  Tenancy  Act. 

The  snit  is  a  Civil  suit  and  should  be  disposed  of  by  the 
Civil  Court.     Case  returned  to  District  Judge. 

(')  41  P.  7?.,  1892. 


>Appei.i.atb  Sidi. 
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No.  78. 

Before  Mr.  Justice  Anderson  and  Mr.  Justice  Ratligan. 
MUHAMMAD  UMAR,— (Defendant),— APPELLANT,        -| 

Versus 

KIRPAL  SINGH  AND    OTHERS,--^ 

I  I 

(Plaintiffs),-  |      RESPONDENTS.     J 

AMD  [ 

j    PARTAP  SINGH,  -(Defendant),—      J 

Civil  Appeal  No.  248  of  1902. 

Custom— Pre-emption— Mortagage  by  way  of  conditional  sale  — Colourahh 

I   transaction  to  evade  pre-emption — Admissibility  of  evidence  to  prove    the  real 

nature  of  the  transaction — Onus  of  proof— Punji.b  La^i'g  Act,  1872,  Section  9  — 

'Wn']\h-\i\-a.rz,  effect  oj  entry  in,  especially  tohen  inconf.istent  tcith    that  of   the 

subsequent   Wajib-ul-arz — Evidence  of  custom. 

:  In  a  snit  for  pre-emption  based  on  the  allegation   that   an    ostensible 

deed  of  mortgage  is  in  reality  a  deed  of  sale,  it  is  open  to  the   pre-emptor 

I  Id  show  by  evidence  that  the  tme  nature  of  the  docament  is  other  than 
what  it  purports  to  be,  and  for  this  purpose  the  evidence  of  the  mortgagor 

•  is  relevant  and  admissible  as  regards  plaintiffs'   case,  bat    this  admission 

.    ia  not    necessarily  entitled    to  much  weight,  inasmuch  as  it   is  a  mere 

[gratuitous  statement  which  would  not  in  any  way   affect   the   mortgagor's 
fatnre  interests. 

As  regards  the  transaction  in  dispute,  held  that  neither  the   terms   of 
the  mortgage  deed  itself  nor  the  other  circumstances  referred  to  by  plaintiffs 
,  in  Bopport  of  their  contention  were  such  as  to  ju.stify  the  Court  in  arriving 
■t  a  finding  that  the  deed  was  not  in  truth  what  it  purported  to  be. 

A»  the  right  of  pre-emption  in  respect  of  mortgages  could  not  be 
presumed  to  exist  under  Section  9  of  the  Ponjab  Laws  Act,  1872,  the 
burden  of  proving  its  existence  rests  in  the  first  instance  on  the  person 
alleging  such  custom. 

The  rnle  that  an  entry  in  a  Wajib-ul-arz  is  j^rimd  facie   proof  of   the 
■  "bence  of  an  alleged  custom  is  to   be  modified    where   such  entry  is  in- 
sistent with  an  entry  of  the    Wajih-ul-ars  of   a  later  settlement,   more 
jecially  when  the  earlier  entry  itself   states  that  there   had   never  been 
y  instances  up  to  that  date  in  the  village,  and  the  latter  entry  is  in  accord 
with  the  castoms  generally  prevalent  in  the  Province. 

H»ld,  on  the  merits  that  no  custom  was  shown  to  exist  in  the  village 
of  Mananwala  in  the  Gujranwala  District  recognizing  a  right  of 
pre-mortgage. 

Held  also,  that  a  plaintiff  should  not  bo  precluded  from  basing  his 
olaim  upon  a  prround  which  though  not  referred  to  in  the  plaint  Was 
oIe»rly  and  in  express  terms  pat  in  issue  at  the  very  commencement  of  the 
atiit. 
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Tara  Chand  v.  Baldeo  and  others  i^),  Jcgdish  v.  Man  Singh  ('),  Chowdhri 
AsaNand  v.  Mamun  (»),  Mdkhi  v.  Fattu  (*),  Tika  Ramv.  the  Deputy  Commissioner 
ofBara  Banki  (^),  Dilsukh  Bamy.  Natha  Singh  {"),  Mo$tav,Pohlo  ('),  Umru 
V.  Hara  {^),  and  Makhav.Karim  ('),  referred  to.  Parma  "Sand  v.  Air ap at 
Bam  and  another  (lo),  dissented  from. 

First  appeal  from  the  decree  of  K.  B.  Sayad  Muhammad  Latif, 
District  Judge,  Qujranwaht,  dated  ^th  February  1902. 
Muhammad  Shafi  and  Abdul  Kadir,  for  appellants. 
Lai  Chand  and  lahar  Das,  for  respondents. 

The  facts  of  the  case  are  fully  stated  in   the   judgment   of 
the  Court  delivered  by 

'iiOth  May  1904!.  Rattigan,  J. — For  the  purposes  of  the  present   appeal   the 

relevant  facts  are  as  follows : — 

By  a  registered  deed  of  mortgage,  dated  I4th  July  1891, 
Sardar  Partab  Singh  mortgaged  his  one-half  share,  amounting 
to  2,958  ghumaos  and  4  kanals  of  land  in  a  holding  in  mauza 
MananwaJa  in  favour  of  Sardar  Kirpal  Singh,  Sardar  Gopal 
Singh  and  Sardar  Ganga  Singh  (the  present  plaintiffs)  for  a 
period  of  20  years.  The  mortgage  was  with  possession  and  the 
consideration  was  Rs,  20,000.  This  mortgage  deed  is  printed 
at  pages  24 — 27  of  the  original  paper  book.  Among  other  con- 
ditions it  was  provided  that  while  "  any  trees  which  may  grow 
"  spontaneously  in  the  future,  or  which  may  be  planted  by  the 
"  mortgagees,  shall  be  their  property,  and  they  shall  be  compe- 
'*  tent  to  cut  down  the  said  trees  at  the  time  of  redemption," 
the  "  stumps  now  existing  in  the  land  shall  be  my  "  (i.  e.,  the 
mortgagor's)  "  property  "  ;  that  the  mortgagees  were  at  liberty 
to  receive  any  compensation  that  might  be  granted  by  the  Govern- 
ment for  the  land  under  tjie  Chenab  Canal,  but  that  the  mortgagor 
was  to  be  credited  -.vith  the  {iraount  of  the  same  towards 
payment  of  the  mortgage  money  at  the  time  of  redemption,  and, 
finally,  that  25  ghtcmaos  of  hind  were  expressly  excluded  from 
the  mortgage  and  were  not  to  bo  considered  as  mortgaged. 

Then  on  the  16th  February  1894i  the  said  mortgagor 
executed  a  supplementary  deed  of  mortgage  in  respect  of  the 
same  land  in  favour  of  the  plaintiffs,  for  a  consideration  of 
Rs.  5,000.  By  this  latter  deed  the  terra  of  the  mortgage  was 
extended  from  20  to  2G  years,  but  otherwise  the  conditions  of  the 


(^)  117  P.  /?.,  1890,  F.  B.  («)  98  P.  R.,  1894. 

(»)  100  P.  B.,  ISOf),  F.  B.  (')  52  P.  R.,  1896. 

(»)     04  P.  B.,  1888.  (»)  46  P.  B.,  ]903. 

(*)     40  P.  B.,  1903.  (•)  47  P.  H.,  1903— Note. 

(»)  J.  L.  R,,  XXri  Gale,  707,  ^.  C.  ('»)  20  P.  B.,  1899. 
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former  mortgage  deed  were  to  be  deemed  to  apply  in  their  entirety, 
.nd  it  was  again  expressly  stated  that  the  25  ghumaos  of  land 
were  excladed  from  the  mortgage.  This  supplementary  deed  of 
mortgage  will  be  found  at  pages  27 — 29  of  the  original  paper  book. 

On  the  15th  April  1898  the  said  Sardar  Partap  Singh 
executed  two  deeds  in  favour  of  defendant  Xo.  2,  Mohammad 
Umar.  By  the  first  of  these  two  deeds  he  purported  to  mortgage 
some  772  ghumi/xs  of  his  entire  holding  for  a  period  of  40  years. 
The  consideration  was  stated  to  be  Ks  10,000,  of  which  the 
mortgagee  was  to  keep  Rs.  5,000  in  deposit  for  the  purpose 
of  redeeming  the  prior  mortgage  on  the  land  in  favour  of 
plaintiffs.  By  clause  2  of  the  deed  it  was  provided  that  "  the 
"  present  mortgagee  shall  be  at  liberty  to  redeem  the  land  by 
"  paying  the  mortgage  money  to  the  preeious  mortgagees  at 
"  any  time  he  likes  and  to  get  physical  possession  thereof.  In 
"  case  the  present  mortgagee  obtains  possession  by  redeeming 
the  land  on  payment  of  Rs.  5,000,  the  neb  profits  of  the 
''  land  and  interest  on  the  said  amount  of  Rs.  5,000  shall 
"  counterbalance  each  other.  On  the  i-emaining  Ks.  5,000  I 
"  shall  continue  to  pay  interest  at  the  rate  of  annas  eight  per 
"  cent,  per  mensem,  to  the  mortgagee  half-yearly.  But  in  caia 
'  possession  is  not  delivered   to  the  present   mortgagee,    1  shall 

■  pay  interest  at  the   rate  of    Ke.    1   per  cent,   per    m'nsem   ou 
the  entire  amount  of  the  mortgage   money  until  it   is  paid    up 

'' The  amount  of  compound  interest    shall    also   be   cou- 

"  sidered  to  form  a  charge  on  the  land  mortgaged.  "  It  was 
also  provided  that  the  mortgagee  should  have  the  right  of 
;)lanting  a  garden  in,  and  of  effecting  any  improvement  he 
desired  on,  the  said  land ;  that  all  sums  expended  by  the 
mortgagee  in  effecting  such  improvements  should  be  included 
in  the  amount  to  be  paid  by  the  mortgagor  before  he  could 
redeem,  and  that  unless  the  mortgagor  redeemed  the  land  „  within 
"  one  year  after  the  expiration  of  the  said  period  of  40  years, 
•'  on  payment  of  the  mortgage  money,  the  amount  of  interest, 
'  the  money  to  be  spent  in   connection   with  improvements,  and 

■  the  amount  of  other  expenses   that   may   be   incurred   by   the 
mortgagee,   the   land   mortgaged,    together    with    the    rights 

•'  attached  thereto,"  should  be  considered  as  absolutely  sold 
(pages  23,  24  of  the  orginal  paper  book). 

The  deed  of  sale  in  favour  of  the  defendant,  Muhammad 
umar,  was  for  an  alleged  consideration  of  Rs.  40,000,  and 
by   it   SarJii-    Paitip    Sia^rh    transfoned    to     the   vendee    the 
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equity  of  redemption  in  respect  of  2,758  ghumaos  4  kanals  of  the 
land  mortgaged  to  plaintiffs  and  also  sold  to  the  said  vendee 
the  25  ghumaos  of  land  wliieh  had  been  expressly  excluded 
from  the  former  mortgages.  This  deed  further  ^provided  that 
the  vendee  should  be  entitled  to  the  stumps  which  the  vendor 
had  reserved  to  himself  when  executing  the  mortgages  in 
favour  of  plaintiffs ;  and  that  he  should  also  be  entitled  to 
receive  the  compensation  from  the  Government  in  respect  of  the 
land  brought  under  the  Ghenab  Gaual  and  the  share  of  the 
income  from  the  25  ghwnaos  of  land  which,  though  not 
included  in  the  previous  mortgages,  had  been  allowed  to  remain 
in  the  possession  of  plaintiffs.  This  deed  is  set  out  at  pages 
35 — 37  of  the  original  paper  book. 

On  the  7th  February  1899  plaintiffs,  Sardar  Kirpal  Singh, 
Gopal  Singh  and  Ganda  Singh  instituted  a  suit  in  the 
Court  of  the  Additional  District  Judge,  Gujranwala,  for 
pre-emption  in  respect  of  the  two  transactions  effected  by 
Sardar  Partap  Singh  in  favour  of  defendant,  Muhammad  Umar. 

The  plaint,  after  reciting  the  facts  as  above  summarised, 
alleged  that  the  so-called  mortgage  deed  in  favour  of  defendant 
No.  2  was  in  reality  a  deed  of  salej  that  plaintiffs  had  a  right  of 
pre-emption  in  respect  of  the  two  transfers  to  the  said  defendant ; 
that  up  to  the  date  of  suit  a  sum  of  Rs.  41,440  was  due  to 
plaintiffs  as  mortgagees  under  the  terms  of  their  mortgage  deeds  ; 
that  in  all  probability  the  greater  part  of  the  consideration 
stated  in  the  defendant's  deed  .vas  fictitious,  but  that  at 
most  defendant  had  paid  a  sum  of  Rs.  40,000  to  Sardar 
Partab  Singh;  that  the  market  value  of  the  property  was 
certainly  not  more  than  Rs.  40,000,  and  that  "  in  selling  a  part 
*' of  the  land  in  dispate  for  Rs.  4:>,000  and  mortgaging  the 
"  remaining  land,  the  real  impression  of  the  defendants  was  that 
"  if  the  plaintiffs  did  not  bring  a  suit  for  pre-emption  the  entire 
"  land  would  become  the  property  of  the  vendee  ;  that  in  case 
"  plaintiffs  brought  a  suit  for  pre-emption,  they  would  be  able 
"  to  get  only  the  land  sold  for  Us.  40,000,  which  is  nearly 
♦•  equal  to  the  amount  due  to  them  up  to  the  date  of  sale,  and 
"  that  thus  Muhammad  Umar,  defendant,  would  get,  without 
"  paying  anything,  possession  of  the  remaining  land  sold  under 
"  a  deed  in  the  form  of  a  mortgage  deed." 

Plaintiffs,  therefore,  prayed  for  relief  as  follows  :  — 

"  (t)  that  a  decree  for  possession  by  pre-emption  of  3,523 
"  ghumaos  4  kanals  of  land  together  with  all  rights 
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"  appertaining  thereto,  be  passed  in  favour  of  the 
"  plaintiffs  against  the  defendants,  subject  to  pay- 
"  ment  of  Re.  40,000  by  the  plaintiffs,  and  that 
"  the  amount  of  Rs.  40,000  (on  account  of  the 
"  principal,  interest  and  expenses  incurred  in  con- 
"  nection  with  improvements  np  to  the  1 4th  Febru- 
"  ary  J 894)  due  to  the  plaintiffs  according  to  the 
•'terms  of  the  mortgage  deeds,  dated  the  ]4tli 
"  July  1891  and  the  16th  February  1894,  may  also 
'*  be  awarded  them  ; 
"  (tV)  that  if  ths  Court  thinks  fit  to  award  a  larger  value 
"  for  the  land  than  the  amount  which  may  be  found 
"  due  to  the  plaintiffs  up  to  the  said  date,  a  decree 
"maybe  passed  subject  to  the  payment  of  that 
"  value,  and  the  excess  amount  to  be  awarded  from 
*•  the  plaintiffs  may  be  credited  towards'the  amount 
"  of  interest  which,  in  case  no  sale  had  been  made, 
"  would  have  been  due  to  them  until  expiry  of  the 
"  period  fixed  in  the  mortgage  deeds  held  by  them, 
"  and  which,  if  calculated,  will  be  probably  more 
"  than  the  value  of  the  land  in  suit  shown  in  the 
"  deed  of  sale  and  the  deed  of  mortgage,  dated  the 
•'15th  April  1898; 

*'  {iii)  if  in  the  opinion  of  the  Court  the  plaintiffs  are  not 
"  entitled  to  receive  credit  for  the  aforesaid  excesg 
"amount  towards  the  interest  which  would  have 
*•  been  due  to  them  under  the  above  circumstances 
••  from  the  16th  February  1899  until  expiry  of  the 
*•  term  of  mortgage  specified  in  the  mortgage  deeds 
"  held  by  plaintiffs,  a  decree  may  be  passed  in  favour 
••  of  plaintiffs  subject  to  the  payment  of  the  excess 
"  as  well ; 

**  (»v)  that  a  decree  for  pre-emption  may  be  passed  in  such 
•'  terms  as  the  Court  may,  having  regard  to  justice 
•'and  in  the  exercise  of  its  discretion,  think  proper, 
"  and  the  costs  of  the  case  may  also  be  awarded  to 
••  them  from  the  defendants." 

Of  the  defendants,  Sardar  Partap  Singh  pleaded  that  he  had 

:iold  the  entire  land  to  Muhammad  Umar ;  that  ho   had  acted    at 

I  he  instigation  of  the  latter ;   that   he   had   actually   received  no 

art  of  the  consideration  money,  and  that  he  therefore  should  be 

allowed "   the    consideration  money  shown   in   the   two  deeds 

'hioh  ha  had  executed  in  favour  of  Muhammad  Umar. 
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Defendant,  Mahammad  Umar,  after  urging  certain  pleas, 
which  are  no  longer  in  issue,  pleaded  that  in  the  present  suit 
no  enquiry  could  be  made  or  decision  given  as  to  the  correctness 
or  validity  or  invalidity  of  the  mortgage  deeds  in  favour  of 
plaintiffs  ;  that  lie  had  purchased  the  equity  of  redemption  in 
respect  of  the  2,758  y hum aos  4  kanals  of  land;  that  the  mort- 
gage deed  in  respect  of  the  772  ghutnaos  of  land  was  in  reality 
exactly  what  it  purported  to  be,  namely,  a  deed  of  mortgage ; 
that  plaintiffs  had  waived  their  right  of  pre-emption  previously 
to  the  execution  of  the  two  deeds  in  his  favour;  that  no  decision 
could  be  given  in  this  suit  as  to  the  expenses  incurred  in  connec- 
tion with  improvements  and  the  interest  mentioned  by  the 
plaintiffs  in  paragraph  8  of  their  plaint  ;  that  the  consideration 
mentioned  in  the  sale  deed  and  mortgage  deed  in  his  favour  was 
not  fictitious  ;  that  the  niarket  value  of  the  land  was  far  more 
than  Rs.  40,000;  that  paragraph  10  of  the  plaint  was  denied  ; 
that  plaintiffs  were  not  entitled  to  take  credit  for  the  interest  or 
compound  interest  on  the  mortgage  money  referred  to  in  para- 
graph 11  of  the  plaint,  or  for  any  expenses  incurred  in  connection 
with  alleged  improvements  out  of  the  amount  which  he  (defend- 
ant No.  2)  had  paid  to  Partap  Singh  as  stated  in  the  two 
deeds  in  his  favour,  and  that  plaintiffs,  if  they  were  held 
entitled  to  succeed  in  the  suit,  should,  in  addition  to  the 
consideration  money  paid  by  defendant  No.  2  to  Paitap  Singh, 
pay  him  certain  other  sums  detailed  in  paragraph  12  of  his 
written  statement. 

Of  the  12  issues  framed  by  the  Court,  the  first  relates 
merely  to  the  Court-fee  stamp  and  need  not  now  be  referred  to. 
The  others  were  as  follows : — 

(1)  Is  it  necessary  to  enquire  into   and   deal    with   the 

correctness  and  validity  or  invalidity  of  the 
deeds  of  mortgage  in  plaintiffs'  favour  referred 
to  in  paragraph  3  of  the  plaint  ? 

(2)  If  so,    are    the   terms   contained   in    the    deeds  of 

mortgage  not  enforcible  for  any  good  reason  ? 

(3)  What  amount  of  money   is   duo   by   the   mortgagor 

to  the  plaintiffs  up  to  the  date  of   the   institution 
of  the    suit   under   the   terms   contained   in    tbe^ 
deeds  of  mortgage  P 

(4)  Can  the  plaintiffs  take   credit    for   amount   duo  to' 

them  towards  the  price  of  the  land  paid  by  the 
defendant  vendee  to  the  vendor  ? 
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(5)  Does  the  plaintiffs'  claim  for  pre-emption  in  respect 

of  the  land  sold  not  lie  for  any  good  reason  ? 

(6)  If  the  suit  for  pre-emption  lies,  has  only   the  mort- 

gagor's right  of  redemption  been  sold  for  Re. 
20,000  in  good  faith  ? 

(7)  Does  the  deed  of  mortgage  for   Rs.  10,000  relate  to 

a  transaction  of  sale  and  not  to  a  mortgage  ? 

(8)  If  the  transaction  is  a  mortgage,  have  the  plaintiffs  a 

right  of  pre-emption  extending  to  the  mortgage?— 
(a)     Was  the  price  entered  in  the  deed  of  sale  and  tht 
deed  of  mortgage  fixed  in  good  faith  ? 

(9)  What  was  the  market  valne  of  the  land   per  ghumao 

on  the  15th  April  1898  when  the  land  in  suit  wai 
sold  and  mortgaged,  and  on  the  7th  Febraarj 
1899  when  the  suit  -was  instituted  ? 

(10)  Has  Partap  Singh  sold   the  items  entered  in  elauie* 

(c)  and  (e)  of  the  jatcah  daica,  paragraph  12,  to 
Muhammad  Umar  ? 

(11)  If   the  plaintiffs   succeed  in  establishing  their  right 

of  pre-emption,  will  they  have  to  pay  the  following 
items  in  addition  to  the  sale  consideration  before 
getting  possession  of  the  land  in  dispute  r— 
(a)    The  amount  of  the  interest  due  on    the   sums 
advanced  by  Muhammad  Umar  to  Partap  Singk, 
defendant,  from  the  date  of  the  sale  and  mort- 
gage.    At  what  rate  can  the  defendant  recover 
interest  ? 

(6)  The  amount  of  money  due  on  account  of  the  increase 
in  the  value  of  the  land,  owing  to  a  rise  in  the 
market  rate  from  the  date  of  the  purchase  of  the 
land  to  the  date  of  the  institution  of  the  eait. 

(c)  The  value  of  the  wood  and  stumps  which  have  been 

gathered  from  the  land  in  snit. 

(d)  The  amount  doe  on  account  of  compensation   (for 

the   land  occupied  by  the  canal  out  of  the  land 

in  Suit)  received  from  the  Government. 

(c)     The  amount  due  on  account  of  the  produce  of   25 

ghumaoa  of  land  which  were  exclnded  from  the 

deed  of  mortgage  in  plaintiffs'  favour. 

The  District  Judge,  for  the  reasons  given  in  a  very  lengthy 

jadgrmeni,  has  decided  every  one  of  these  issues  adversely  to 
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defendant  No.  2,  and  has  given  |'>laintiffs  a  decree  "  for  possession 
"  as  owners  by  virtue  of  a  right  of  pre-eraption  "  without  payment 
of  any  sum  to  defendant  No.  2.  From  this  decree  defendant 
No.  2  has  appealed  to  this  Court,  and  the  case  has  been  argued 
most  ably  and  elaborately  by  the  learned  counsel  who  appeared 
for  the  appellant  and  respondents,  respectively. 

At  the  outset  we  may  remark   that  a   great   deal   of    very 
unnecessary  confusion  has  been   caused   owing  to   the   peculiar 
manner   in   which   plaintiffs  put   forward   their   claim.    They 
happen  to  be  in  possession  as  mortgagees  of  the   greater  part  of 
the  land  in  dispute,  but  their  suit  was  one  for  pre-emption,  pure 
and  simple.     In  this   suit   they  obviously  could    not  claim   that 
their    accounts   as  mortgagees  should    be    gone   into,    and   the 
defendant-vendee  very  rightly  piotested  against  this  being  done. 
He   as     vendee    was  sued  by   a   pre-emptor,    and  it    was   quite 
immaterial   to   him   at  this   stage   of  the   proceedings   that   as 
betweea  the  vendor  and  the  pre-emptor  sums  of  money  Were  due 
under   certain   mortgages    effected    in  favour  of  that  pre-emptor 
by  the  present  vendor.    In    tliis  suit   for   pre-emption   the   only 
questions  that  could  arise    were,  firstly,  whether  the  pre-6mptor 
was  entitled  to  take  over  the  bargain,  and,  secondly,  if   he   was 
so   entitled,    what  sura    (if   any)    he    would  have  to  pay  to  the 
vendee.     In     connection    with    the    second   question,   it   would 
obviously    have    been   necessary   to  consider   whether  the  con- 
sideration stated  in    the  two  deeds  held  by  defendant  "JSo.  2  had 
been  paid  or  not,  and  wlietlier  the  transactions  between  him  and 
defendant  No.  I  were,  or    were  not,  d'md  fide,  but  it   was  wholly 
irrelevant  in  the  present  suit  to  inquire  into  the  state  of  accounts 
between    the  pre-eraptors  (in  their  capacity  of  mortgagees)    and 
Partap  Singli,  defendant  No.  1.     The    learned   pleaders   for  the 
respondents   admitted  before  us  that  this  was   so,   and    it   would 
have   considerably  shortened  the   proceedings  in  the  lower  Court 
and  cleared  the  ground  if  plaintiffs'  counsel   had  taken  the  same 
course  when  the  defendant  No.  2  took  exception  to  t6e  claim   as 
laid. 

Both  Mr.  Muhammad  Shafi  and  Messrs.  Lai  Chand  and 
Ishwar  Das  were  jigrced  that  the  only  questions  with  which  we 
have  now  to  deal  are  the  following  :  — 

(1)  What  is  the  true  nature  of  the  so-called  mortgage 
deed  of  the  loth  April  1898  executed  in  favour 
of  defendant  No.  2  ?  Is  it  what  it  purports  to  bo, 
or  is  it  in  reality  a  deed  of  sale  disguised  &s  a 
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mortgage    for  the    purpose   of    defrauding    pre- 
emptors  of  their  right  of  pre-emption  ? 

(2)  If  the  deed  in  question  be  held  to  be  a  deed  of 
mortgage,  are  plaintiffs  entitled  by  custora  to 
claim  a  right  of  pre-mortgage,  and  should 
plaintiffs  be  permitted  to  prefer  a  claim  on  that 
ground  when  no  such  ground  or  claim  was  stated 
in  the  plaint  ? 

(•3)     flavc  plaintiffs  by  any   conduct  on  their  part  waived 
their  right   of  pre-emption  or  estopped  themselves 
from     suino-    to   enforce   that  right     as   against 
,  defendant  No.  2  ? 

(i)     If   plaintiffs    are  entitled    to   pre-empt,  what  sura 
(if   any)    must   they    pay    to    Muhammad   Umar 
before  they  can  be  allowed  to  take  over  the  two 
bargains  effected  in  his  favour  ? 
We  will  deal  with  these  questions  seria'ivi. 

(1)  It  has  been  conclusively  settled  by  the  Full  Bench  ruling 
f  this  Court  reported  as  Tan  Chand   v.   Baldeo  and  others  (^), 
lat  when  land  has  been  alienated  under  a  document  purporting 
to  be  a  deed  of  gift  or  of  mortgage,  it  is  open   to  a  third   party 
claiming   to   exercise  a    right    of   pre-emption   to   prove    that 
the  transaction     was   in     reality    one    of   sale,   and   that   the 
'  )cument     sought    to    be    impugned   was    executed   to   conceal 
the   real   nature   of   the   transaction   and   defraud  the   plaintiff 
of  his  legal  rights.     lu  such  cases  it  is  open  to   the   plaintiff  to 
prove  any   facta  relevant  to  the  issue  :  "  Whether  there  has  been 
1  sale,"  and  to  the  defendant  to  prove  that  there  has  been  no  sale 
,.:iJ  to  rely  upon  the  document  itself  as  part  of  his  case.     But  as 
■i  corollary  to  the  Full   Bench  Ruling  of  1890  we  have  the  Full 
^nch  Ruling  published  as  JagdUh  and  others   v.  Man  Singh  ('), 
the  latter   case    it   was   remarked,   "  what  will   be   held  to 
imount  to  sufficient  proof  in  any  particular  case  is  a  point  upon 
■vhich  it  is  jpjbvlously  impossible  to  formulate  any  general  rules. 
la  eajch  case  the  Court  must  decide  as  to  the  real  nature  of   the 
transaction,   \ipon   all   the   available   material,    including   the 
''  terms  of  the  document  itself,  the  onus  in  the  first  instance  beinj; 
i   ""on  the  plaintiff  to  establish  his  case,  and  the  true  question  being 
"  ns  to  the  real  intention  of  the  parties    when   entering   into  the 
ransaction.     If  it  is  established  beyond  reasonable   doubt  that 

(•>117  P.  R.,  189J,  r.  B.         (»)  100  P.  R.,  1895,  F.  B. 
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"  the  parties  intended  a  permanent  transfer,  the  Court  -will  find 
"  the  transaction  to  bo  one  of  sale,  thongh  the  deed  is  in  the  form 
"  of  a  mortgage.  If  there  is  a  reasonable  doubt,  the  plaintiffs' 
"  case  will  fail  on  the  ground  that  ho  has  not  succeeded  in  show- 
"  ing  that  the  deed  does  not  embody  the  true  contract  between 
"  the  parties."  "  We  may  add,  "  the  learned  Judges  proceed  to 
observe,**  that  the  conditions  of  a  mortgage  may  be  intentionally 
"  onerous  without  giving  rise  to  any  irresistible  presumption 
"  that  the  transfer  was  intended  to  be  permanent,  or  they 
"  may  so  plainly  exclude  any  possibility  of  redemption  that  the 
"  only  reasonable  inference  is  tbat  a  sale,  and  not  merely  a 
'•  mortgage,  was  the  true  intention  of  the  parties." 

The  burden  of  proof  being  thus  on  the  plaintiffs,  Mr.  Lai 
Chand  on  their  behalf  contends  that  a  careful  consideration  of 
the  circumstances  under  which  the  deed  came  to  be  executed 
and  of  the  terms  of  the  deed  itself  will  suflBce  to  show  that  the 
transaction  sought  to  be  impugned  was  in  reality  one  of  sale  and 
not  of  mortgage.  The  learned  pleader  addressed  to  us  a  long 
argument  upon  this  point  and  referred  in  detail  to  the  varions 
circumstances  upon  which  he  relied  in  support  of  that  argument 
and  to  the  particular  terms  of  the  deed  which  in  his  opinion 
established  his  contention.  He  also  supported  the  reasons 
assigned  by  the  District  Judge  for  holding  that  the  deed  was 
one  of  sale.  After  careful  cousideratiou  we  are  not,  however, 
prepared  to  hold  that  the  plaintiffs  have  succeeded  in  discharging 
the  onus  which  is  upon  them.  Briefly  summarised,  the  grounds 
urged  by  Mr.  Lai  Chand  in  support  of  his  argument  are  as 
follows  : — 

(a)  Defendant  No.  2  is  an  entire  stranger  to  the  village 
and  has  for  a  long  time  past  been  endeavouring  to 
acquire  land  there ;  on  the  other  hand,  defendant 
No.  1  (the  vendor)  has  practically  got  all  he  can  ou4 
of  his  land  ;  he  is  a  resident  of  another  village  and 
takes  no  further  interest  in  the  land  which  be  owned 
at  Mananwala.  It  is,  therefore,  far  more  probable 
that  he  sold  than  that  he  merely  mortgaged  the  772 
ghumaos. 

The  reply  of  Mr.  Muhammad  Shafi  to  this  argument  was 
that  assuming  that  defendant  No.  2  was  most 
anxious  to  secure  land  in  this,  village,  it  was  far 
from  established  that  defendant  No.  1  did  not  can 
any  further  about,  or  take  any  more  interest  in  hit 
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land  there.  On  the  contrary,  defendant  No.  1  has 
throughont  been  struggling  hard  to  retain  as  much 
of  his  land  as  his  embarrassed  means  would  permit. 
He  has  from  time  to  time  been  sorely  pressed  for 
money  and  under  stress  of  financial  diflBcnlties  he 
has  been  compelled  to  alienate,  temporarily  or 
permanently,  a  great  deal  of  his  land,  but  he  has 
consistently  tried  to  keep  some  at  least  in  his  own 
hands.  Thus,  in  July  1891,  he  was  obliged  to 
mortgage  the  greater  portion  in  favour  of  plaintiffs, 
but  he  was  most  careful  to  insert  a  proviso  (in 
the  form  of  a  "P.  S. ")  to  the  effect  that  "25 
*'  ghumaoi  are  excluded  from  this  mortgage  "  (sec 
the  mortgage  deed  printed  at  pages  24 — 26  of  the 
original  paper  book).  Agivin,  when  on  the  16th 
February  1 894  he  executed  an  additional  mortgage 
deed  in  favour  of  plaintiffs,  he  expressly  stipulated 
that  the  said  25  ghumoos  were  not  to  be  subject  to 
the  mortgage  fsee  the  deed  at  pages  27 — 29  of  the 
original  paper  book).  In  these  two  deeds  he  also 
insisted  on  reserving  to  himsflf  the  stumps  of  trees 
then  standing  on  the  land. 

Further,  it  is  to  be  noted  that  in  1892  plaintiffs  succeeded 
in  inducing  Jiwan  Singh,  brother  of  cU-feudant  No. 
1 ,  to  sell  them  his  half  share  of  the  holding  It  was 
about  the  same  time  that  they  obtained  their  original 
mortgage  from  defendant  No.  I,  and  the  inference 
certainly  seems  to  be  that  plaintiffs  (who  are  now 
said  to  have  secured  some  14,000  ghumaos out  of  the 
total  area  of  24,000  of  which  the  village  oonsists) 
would  have  been  only  too  willing  to  purchase  the 
other  half  share  as  well  had  defendant  No.  I  con- 
sented to  sell.  That  they  failed  to  induce  him  to  do 
more  than  mortgage  it  for  a  period  of  20  years, 
extended  in  1894  to  26  years,  shows  clearly  that 
defendant  No.  1  was  clinging  as  tenaciously  as  he 
could  to  his  land.  And  in  this  connection  it  is  to  be 
remembered  that  defendant  No.  I  sued  present 
plaintiffs  for  pre-emption  in  respect  of  the  sale  by 
Jiwan  Singh  in  their  favour.  Plaintiffs,  however, 
induced  him  to  foi-ego  his  rights  on  that  occasion, 
though  they  have  uot  been  able  themselves  to  induce 
him  to  sell  them  his  own  laud.     Keeping  these  facte 
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in  mind,  we  see  no  reason  to  suppose  that  Partap 
Singb  was  any  the  k>ss  anxious  in  1898  to  retain 
some  part  of  his  land  when  under  stress  of  circnm- 
stancca  he  was  obliged  to  sell  the  greater  part  of  it 
to  defendant  No.  2.  Indeed,  we  are  onrselves  at 
one  with  Mr.  Muhammad  Shafi  in  his  contention 
that  it  is  far  more  probable  that  Partap  Singh 
insisted  on  merely  teraporaftly  alienating  the  772 
ghumaos  in  question. 

{h)   Partap  Singh  himself  snys  Mr.  Lai  Chaud  has  admitted 
that  the  deed  was  one  of  sale  and  not  of   mortgage, 
and  his  admission  being  against  his   interest,    as  he 
thereby  deprives  himself  of  the  equity  of  redemption, 
must  carry  the  greatest   weight.     Parma   Nand  v. 
Airapat  nam  and    another    Q)  is   relied    on   in    this 
connection.     In  reply  Mr.  Muhammad    Shafi  objects 
that  the  statements  of  Partap  Singh  (which   will  be 
found  at  pages  6  and  22  of  the  original  paper   book) 
are  inadmissible  in  evidence  under  Section  92  of  the 
Indian  Evidence  Act;  1872,  and  that    in    any   event 
they  are  entitled  to  no  weight  or  credence,  as  Partap 
Singh  is  clearly  acting  in    collusion   with  plaintifFs, 
and  is  a  man  whose   veracity  is   certainly  not  unim- 
peachable.    The  learned  counsel   further  urges  that 
Partap  Singh  will  certainlj;  not  deprive  himself  of  his 
equity  of  redemption  by  making  any  such  admission, 
as  it  would  not  amount  to  an  estoppel,  and  being  a 
mere  gratuitous  statement  can  be  withdrawn  at  any 
time  (Muhnmvind  Imam  All  Khan  v.  Husain  Khan  (*), 
at  page  100).  Mr.  Muhammad  Shafi  also  relied  on  a 
document  (printed  at  pages  34  and   35  of   the   new 
paper  book)  which  purports  to  be  a  certified  copy  of 
an  application,  made  during  the   pendency    of    this 
suit  in  the  lower  Court,  by    Partap   Singh     to   the 
Deputy  Commissioner  of  Giijranwala    under  Section 
9  (2)  of  Act   XIII  of  1900  (the   Punjab    Alienation 
of  Land  Act).   Mr   Lai   Ohand   objects   that   this 
document  is  inadmissible  iu    evidence,  as  it   has  not 
been  proved  that  Partap  Singh  ever  made  any  such 
application,  nor  was  he  ever  examinied  on  the  point. 
In   oar   opinion   this   objection    must    prevail.     If 
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defendant  No.  2  wished  to  prove  that  the  application 
had  been  made  by  Partap  Singh,  he  should  have 
had  that  person  recalled  and  have  examined  him 
with  reference  to  it,  or  he  should  hare  proved  the 
fact  that  such  application  was  made  by  other 
relevant  evidence.  As  thinp^  stand,  the  application 
may,  for  nil  we  know,  have  been  made  by  anybody. 
Coming  now  to  Mr.  Mnhnmmad  Shafi's  objections, 
based  on  Section  92  of  the  Evidence  Act,  we  are  of 
opinion  that  the  evidence  is  not  inadmissible. 
Clearly  plaintilTs  were  no  parties  to  the  document, 
and  it  is  open  to  them  to  show  by  evidence  that  the 
true  nature  of  the  document  is  other  than  what  it 
purports  to  be.  If,  then,  for  this  purpose  they  call 
the  mortgagor  himself,  and  he  is  asked  whether  the 
deed  is  one  of  sale  or  mortgage  what  is  to  prevent 
an  answer  being  given  to  the  question  ?  The 
evidence  so  given  is  evidence  as  between  the 
plaintiifs-pre-emptors,  and  the  mortgagee,  and  not 
evidence  between  the  parties  to  the  instrument. 
Nor  in  such  a  case  can  the  fact  that  the  mortgagor 
is  a  co-defendant  affect  the  admissibility  of  the 
evidence,  for  iu  giving  that  evidence  the  roortjzagor 
gives  it  only  as  a  witness  for  the  plaintiiTs  and  not 
as  between  himself  and  his  co-defendant,  the 
mortgagee.  But  while  we  hold  that  Partap  Singh's 
statement  when  he  was  examtntd  as  a  witness  for 
plaintiffs,  is  not  inadmissible  in  evidence,  we  are  not 
disposed  to  attach  any  weight  to  it.  He  is  plainly 
hostile  to  defendant  No.  2,  and  as  we  shall  presendy 
show  wlien  dealing  with  the  question  wheiher 
defendant  No.  2  leally  paid  consideration  for  the 
deeds  in  his  favour,  he  is  a  person  upon  whose  word 
little,  if  any,  reliance  can  be  placed.  And  as  the 
admission  will  not  in  any  way  affect  bis  future 
interest,  as  it  can  be  withdrawn  whenever  Partap 
Singh  so  wishes,  it  cannot,  we  consider,  carry  that 
weight  which  the  learned  Judges  who  decided 
FiiTma  Nand  v.  Atrapnt  Hum  and  anothrr  (*), 
would  appear  to  attach  to  such  statements, 
(r)  Next,  Mr.  Lai  Chand  contends  that  the  alleged 
consideration     for   the     mortgage  deed     is   wholly 
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fictitious,  and  that  from  this  fact  grave  suspicion 
must  arise  as  to  the  deed  as  a  whole,  and  particularly 
as  to  its  character. 

We  are  not  quite  sure  that  we  understand  the  relevancy 
of  this  argument,  for  if  no  consideration  passed  from  the 
mortgagee  (or  vendee)  to  the  alienor,  the  result  would  be  not 
that  the  deed  was  one  of  sale,  but  that  the  transaction  which 
it  purported  to  evidence  was  in  reality  a  pure  gift.  But,  apart 
from  this  objection,  wo  do  not  agree  that  the  consideration 
has  been  proved  to  be  fictitious. 

The  consideration  is  alleged  to  consist   of  three  items,  vit. — 

(i)  Rupees  5,000  retained  by  the  mortgagee  in  deposit 
for  the  purpose  of  redeeming  plaintiffs'  prior 
mortgages  ; 

(m)  Rupees  1,000  "for  expenses  connected  with  the 
"  stamp  papers  required  for  the  present  deed  of 
"mortgage  and  the  deed  of  sale  for  Rs.  40,000, 
"  dated  this  day  as  well,  as  for  expenses  connected^ 
"  with  registration,  &c. ;"  and 

(tn)  Rupees  4,000  "caused  to  be  paid  to  B'shen  Singh 
"  on  account  of  the  ledemption  of  jewels  and  on 
"  account  of  the  debt  due  to  him  on  an  account 
"  book." 

Partap  Singh,  it  is  true,  has  sworn  that  he  received  nO; 
consideration  whatever  either  for  the  mortgage  deed  or  for  the 
sale  deed.  But  apart  from  the  fact  that  he  is  not  at  all  the  man 
to  make  a  free  gift  of  this  by  generous  nature  in  favour  oi< 
defendant  No.  2,  who  is  a  stranger  to  him,  the  evidence  prove* 
to  our  satisfaction  that  consideration  did  actually  pass  and  that 
Partap  Singh's  assertion  to  the  contrary  is  a  deliberate 
falsehood. 

Nothing  need  be  said  with  reference  to  item  (No.  i),  as 
defendant  No.  2  admits  that  the  Rs.  6,000  are  still  with 
him  and  have  not  yet  been  paid  to  plaintiffs.  As  regards  item 
(No.  n)  the  stamp  duty  on  the  two  deeds  amounts  to  Rs.  500, 
and  in  addition  to  this  amount  a  certain  sum  would  have  to  be 
paid  for  registration  dues  and  for  expenses  incurred  in  getting 
tlie  deeds  written  out.  Possibly  legal  advice  was  also  takes 
•nd  would  in  that  case  have  to  be  paid  for.  Then  as  the  deedf 
were  executed  in  Lahore  and  had  to  bo  registered  in  the  Gujran-^ 
wal .  1  Hstrict,  there   would  be  certain  travelling  expenees   to  b^ 
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defrayed.  Under  all  these  cii'cumstances  we  see  no  reason  to 
think  that  this  item  is  fictitious.  Rs.  500  of  it  were  certainly 
paid  as  the  stamps  on  the  deeds  testify,  and  in  all  probability  it 
was  agreed  that  another  round  sum  of  Rs.  500  should  be 
paid  to  cover  all  incidental  charges  and  expenses. 

For  item  (No.  m)  we  have  to  see  the  evidence  of  Partap 
igh  and  of  Bishan  Singh.  The  former  is,  as  the  record  shows, 
fir  from  well  disposed  towards  Muhammad  Uraar,  and  in  his 
evidence  he  assuredly  does  not  willingly  say  anything  which  is 
likely  to  hamper  the  present  plaintiffs  in  this  suit.  He  is, 
however,  obliged  to  admit  that  he  has  had  dealings  with  Bishan 
Singh,  that  his  debt  is  not  liquidated,  and  that  he  has  pledged 
his  jewels  with  Bishan  Singh.  So  far  as  it  goes,  this  evidence 
bears  out  the  allegations  of  defendant  No.  2,  and  these  allegations 
are  supported  by  the  deposition  of  Bishan  Singh  who  swears 
that  the  jewels  of  Partap  Singh  were  in  pledge  with  him  and 
his  brother  for  a  sum  of  Rs  4,000,  and  that  he  has  received  this 
mm  of  Rs.  4,000.  Air  Ishwar  Das  tried  to  discredit  this 
evidence  by  pointing  out  that  Bishau  Singh  owned  lund  jointly 
with  defendant  No.  2,  This  is  so,  but  it  is  to  be  remembered 
that  Bishan  Singh  paid  Rs.  2,800  for  the  land  in  question  and 
tiiat  even  Partap  Singh  has  to  admit  that  his  jewels  were  at  one 
time  in  pledge  with  Bishan  Singh.  Unless  Bishan  Singh  had 
actually  been  paid  the  debt  due  by  Partab  Singh  it  is  scarcely 
likely  that  he  would  have  come  forward  and  sworn  that,  that 
ddtt  had  been  duly  satisfied.  At  all  events,  we  are  satisfied  that 
•Hram  of  some  Rs.  4,000  was  due  to  Bishan  Singh,  and  that  it 
t  been  paid  off  by  Muhammad  Umar  on  behalf  of  defendant 
Ho.!. 

(d)  It  is  then  urged  that  the  terms  of  the   mortgage  deed 
are   of   such   a    nature   that   the   only     reasonable 

1~  inference  is  that  the  transaction  v\a.s  intended  to   be 

'ix.  a   sale  and  not  merely  a  mortgage.     The  particular 

terms  to  which  reference  is  made  are,  firstly,  that 
relating  to  the  period  for  which  the  raortgnge  is  to 
subsist,  namely,  40  je&Ts;  secondly,  that  relating 
to  the  interest  payable  ;  thirdly,  the  condition  as  to 
the  right  of  the  mortgage  to  effect  iniprovements, 
And  fourthly,  the  *'  Conditonal  sale  "  condition. 

The  mortgage  was,  no  doubt,  to  be  for  a  period  of  40  years, 
nd  it  may  be  conceded  that  a  period  of  40  years  is,  in  the  case 
f  taortgages  of  agricultural   land  in  this  Province,  a    somewhat 
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long  period.  But  it  is,  on  the  other  hand,  bv  no  means  an 
unprecedented  period  (see  Chowdliri  Asa  N.md  v.  Mamiin  and 
others  (^)  and  Milkhi  v.  Fattu  {^),  and  it  is  to  be  noted  that  in  this 
particular  instance  the  actual  period  of  mortgage  would  only 
be  some  21  years.  Defendant  No.  2's  mortgage  could  not  practi- 
cally take  effect  until  after  the  expiry  of  the  term  of  mortgage 
in  favour  of  plaintiffs,  and  as  the  latter  was  for  a  period  of 
26  years,  leckoning  from  July  1891,  the  mortgage  in  favour 
of  defendant  No.  2  would  in  point  of  fact  extend  only  from  1917 
to  1938.  Taking  all  the  facts  into  consideration,  we  do  not 
consider  that  the  length  of  the  period  of  mortgage  asBists 
Mr.  Lai  Chand's  argument. 

It  is  next  urged  that  the  conditions  as  to  the  payment  of 
interest  are  unduly  onerc/us  and  that  they  not  only  bind  the 
mortgagor  to  pay  at  the  high  rate  of  Re.  I  per  cent,  per  men$em, 
but  also  oblige  him  to  pay  interest  on  that  part  of  the 
consideration  money  which  was  to  remain  in  deposit  with  the 
mortgagee.  This,  however,  is  not  our  reading  of  clause  (2)  of  the 
mortgage  deed.  Obviously  defendant  No.  2  could  not  obtain 
poBsession  of  the  land  until  after  the  expiry  of  the  term  of 
plaintiffs'  mortgage,  and  the  agreement  between  him  and 
Partap  Singh  was  that  until  possession  was  obtained  by 
redemption,  z'.e  ,  until  plaintiffs'  mortgage  was  redeemed,  interest 
was  to  be  paid  at  the  rate  of  8  annas  per  cent,  yer  mensem  on 
the  remaining  half  of  the  (Is.  10,000.  If  the  mortgagee  paid 
off  plaintiffs'  mortgage  and  obtained  possession,  the  net  pro6ts 
of  the  land  and  interest  on  the  other  half  of  the  consideration 
money,  viz.,  Rs.  5,000,  were  to  be  set  off  against  each  other 
and  interest  on  the  remaining  half  of  the  mortgage  money,  vii., 
Rs.  5,000,  was  to  be  paid  at  the  rate  of  8  annas  ptr  cent,  per 
mensem  ;  if,  on  the  other  hand,  the  mortgagee  be  paid  the 
Rs.  5,000,  but  failed  to  obtain  possession,  the  mortgagor 
was  to  pay  interest  at  the  rate  of  Re.  1  per  4ent.  per  mensem  on 
the  etitite  amount  of  the  mortgage  money,  viz.,  Rs.  10,000. 
The  clause  read  as  a  whole  seems  to  us  to  bear  this  meaning,  and 
if  our  construction  be  correct,  it  cannot  be  said  that  this  condition 
is  in  any  way  unreasonably  onerous. 

By  clause  (4)  of  the  deed  the  mortgagee  is  authorised  to 
effect  any  kind  of  '*  improvement  to  the  land,"  and  it  is  provided 
that  the  money  spent  by  liim  on  effecting  such  improvements 
shall  be  repaid  by  the  mortgagor  at  the  time  of  redemption.  This 
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is  a  very  ordinary  pi-ovision  in  mortgage  deeds  in  this  Province 
Tsee  Punjab  Eecnrd,  1895,  page  475),  and  -.ve  do  not  think 
that  any  argument  can  be  based  upon  it.  The  same  remark 
applies  to  the  "  conditional  sale  "  clause,  and  we  need  only  add 
that  if  the  intention  of  the  parties  was  to  make  the  terras  of  the 
so-called  mortgage  so  stringent  and  so  onerous  that  redemption 
was  to  be  rendered  impossible,  it  was  scarcely  necessary  to 
tppend.  to  the  deed  a  clause  of  this  kind.. 

In   addition    to  the  arguments  urgfid  by  Mr.    Lai  Chand  in 

apport  of  his  contention  we  have  to  consider  the  grounds  upon 
n-hich  the  Disti-ict  Judge  arrived  at  the  conclusion  that  the 
ieed  was  in  truth  one  of  sale  and  not  of  mortgage.  These 
.'rounds  are  set  out  at  pages  52  and  53  of  the  new  paper  book. 

In   the  first  place  the  District  Jadge  remarks    that  the  land 
mortgaged    is   very    nearly   one-fourth     in   qiiai  ipared 

^ith  the   quantity   of  the   land    sold    and    I  he    mortgage  money 

lis.  10,000)  is  exactly  one-fourth  of  the  amount  of  the  sale  money 

Rs.  40,000).  Prima  facie  this  appears  to  be  the  case,  and 
; he  argument  that  both  documents  should  therefore  be  regarded 
^8  of  the  same  njitnre  is  certainly  plausible.  On  the  other  hand, 
it  is  to  be  remembered  that  the  quantity  of  land  mortgaged  is 
somewhat  in  excess  of  that  sold,  and  though  this  excess  is  not 
■very  great  (the  area  of  the  mortgaged   land  exceeding   the   area 

f  the  land  sold  by  about  82  ghumaos),  the  value  of  the  82 
;humaoi  would  be  much  more  than  tho  value  of  the  part  of  the 
'hnmilat  ahadi  and  the  other  accessary  rights  sold  under  the 
Iced  of  sale.  But  our  principal  reason  for  not  attaching  any 
-Teat  weight  to  this  argument  is  that  at  the  time  of  execution  of 
•  he  sale  deed,  tho  subject  matter  of  the  sale  was  not  the  actual 
land  itself  with  a  right  of  immediato  possession  but  merely  the 
right  to  redeem  that  land  19  yeats  afterwards.  Thus  not 
nn\y  would  the  vendee  have  to  wait  a  lotig  time  before  he  could 
hope  to  get  possession  of  the  land  (the  mortgagor  being  expressly 

iebarrcd  from  redeeming  at  any  earlier  date  from  ihe  plaintiffs), 
Dut  ho  would  have  to  piy  off  everything  due  to  the  mortgagors 
under  the  terms  of  their  mortgage  when  the  time  for  redemption 
actually  arrived.  And  in  the  meantime  he  would  be  receiving 
no  interest  himself  on  the  money  which  formed  tho  consideration 
uf  his  deed  of   sale.     There  is  thus,  we  think,  a  very  considerable 

iifference  between  the  rights  and  liabilities  of  defendant  No.  2 
under  the  respective  terras  of  the  two  deeds,  and  consequently 
no  valid  argnmont  can  be  based  on  the  seeming  similarity  of  the 
couBideration  for  the  mortgage  with  the  consideration  for  the  sale. 
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The  second  ground  we  have  already  touched   upon,   and   we 
would   only   point   oat    here  that  the  District  Judge's  construc- 
tion of   para.    2   of   defendant's   mortagage   deed  is  incorrect. 
What   the   parties    clearly    intended    was   that   the    mortgagor 
was  not  to  pay  any  interest   on  the  Rs.    5,000   kept  in  deposit, 
but   that  if  the  mortgagee  succeeded  in  redeeming  the  land   and 
obtained   possession,  the  net  profits  of  the  land  should  be  set  ofi 
against  interest   on   that  amount.     On  the   remaining  Rs.  5,000 
interest     was    to     be   paid   during   the   time   of   mortgage   at 
the  rate   of   annas  8  jer    cent.     If,   however,    it  should  happen 
that     the    mortgagee     paid   up    the   Rs.    6,000   which    he   had 
in  deposit,  but  failed  to  obtain  possession  (and  under  the   terms 
of    the   plaintiffs'  mortgage  deeds    he  would  not  be   entitled   to 
possession   until    1917  A.  D.),  the  mortgagor  would  have  to   pay 
interest  on  the  "  entire  amount  of  the  mortgage  money  "  (i.  e.,  on 
the   two   sams   of    Rs.    5,003)    at   Re.    I  per   cent,  per  mensem 
until   the   debt   was    paid  up.     In  other   words,  in  the  event  of 
this   contingency   happening,  the  mortgagor  Avould  have  to   pay 
interest  at   the  rate  of  8  annas  per  cent,  "per  mensem  on  the  two 
sums   of   Rs.   5,000.     Moreover,   the    District  Judge   has    lost 
sight   of  the  fact  that  until  simple  interest  was  in  default   there 
could  be  no  question  of  compound  interest  being  payable,  and  it 
is   scarcely  fair  to  the  mortgagee  to  assume  as  against  him   that 
the   amount   of  simple  interest  would  not  be  duly   paid   by   the 
mortgagor. 

And  with  reference  to  the  learned  Judge's  remarks  that  the 
whole  of  the  harden  was  thrown  on  the  land,  the  mortgagor  not 
being  made  personally  liable,  it  is  only  necessary  to  say  that  the 
mortgage  being  one  by  way  of  conditional  sale,  the  personal 
liability  of  the  mortgagor  could  obviously  not  have  been  stipulated 
for. 

We  have  fully  discussed  the  tJdrd  ground  an  1  need  say 
nothing  farther  with  regard  to  it. 

As  to  the  fourth  ground,  Mr.  Muhammad  Shafi  points  out 
that  inasmuch  as  the  entire  holding  was  a  joint  one  and  in  the 
possession  of  plaintiffs-mortgagees,  it  was  hardly  possible  for 
Sardar  Partap  Singh  and  defendant  No.  2  to  be  m'ore  explicit 
than  they  were  when  executing  the  mortgage  deed  in  question. 
All  that  could  be  done  under  the  circumstances  was  to  state  that 
the  772  ghumaos  formed  part  of  the  khatas  Nos.  1  —371,  compris- 
ed in  302  plots,  which  belonged  to  Sardar  Partap  Singh,  and  of 
which   he   had   sold  2,758   ghumaos  and  4    kanals,  and   merely 
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mporarily  alieDated  the  remaining  portion.     The  fact-a  being  tis 
j     above   stated,   we   think    that    this   explanation  is   a    perfectly 
i'?a8onable  one. 

The  fifth   ground   assigned  by  the  Disliict  Judge  is,  in  our 

inion,  baaed  on  a  wholly  erroneous  conjecture.     The  argument, 

I    as   we  understand  it,  is  that  defendant  No.  2  misread  the  mort- 

'    '/age  deeds  in  favour  of  plaintiffs,  and  for  the  figures  and  words 

J,95S  gh'tmaos  4   k.inals  "   incorrectly    read    "  2,758    ghumaos 

kanals  ";  that  he  had  found  out  that  the  total  area   of   Sardar 

i''artap  Singh's  land,     as     measured   at    the     last     Settlement, 

was  8,530  gr/i?t»naos;    and   that   he    wished    in   any   case    (even 

if  plaintiffs    succeeded   in     wresting     from    him   by    right   of 

pre-emption  the   area   sold   to     him)   to   at    all  events   secure 

the   remaining     772     ghnmaos.     The    whole   of    this   reasoning 

is   founded   on    the   assumption  that  the  defendant,  Muhammad 

Umar,  misread  the  plaintiffs'   documents,   but   this   assumption 

we  regard   as     wholly   unjustified.     In    the     first     place    both 

documents  are  perfectly   clear   and   could  not   well  be  misread 

even  by  the  most  careless  readei*.     Secondly,  in   the  second   (or 

additional)  mortgage  in  favour  of  plaintiffs  the  area   is  stated  not 

only   in   letters   but  also    in   ordinary    Urdu    num*3rals.     And, 

lastly,  in   each   case  the    whole   area   of   the   holding    is   given 

as   5,917   ghumaos,   half  of    which,    namely,    2,958   ghumaos   4 

kanaU,  is  stated    to   be   mortgaged    to   plaintiffs.     VVe   do   not 

think,   therefore,    that   defendant   could   possibly    have  made  a 

mistake  such  as  this,  for  even  if  it  be  assumed  that  he  had   only 

copies  of  plaintiff's  mortgage  deeds  befoi-e  him  and  that  in   e:icli 

ease  the  copyist  had  most  unaccountably  fallen  into  the  error  of 

misreading  the  Arabic  equivalent  for  "  2,958"  (when  that  Arabic 

equivalent    was   expressed   so  clearly  in  the  original  deeds),  it  is 

not  explained  how  he  could  have  been  mistaken  as   regards   the 

half  of   5,9 1 7   ghumaos   and   as   regards    the     Urdu   numerals 

representing  the  figui'es  2,958. 

Taking  then  everything  into  consideration  we  do  not  find 
that  either  the  terms  of  the  mortgage  deed  itself  or  the  other 
circumstances  to  which  plaintiffs  refer  in  support  of  their  con- 
tention arc  such  as  to  warrant  us  in  holding  that  they  have 
succeeded  in  discharging  the  onus  of  proving  that  the  deed 
was  not  in  truth  what  it  purports  to  be.  We  hold  therefore  that 
the  de(j<l  in  (jut'stion  was  one  of  mortgage  and  not  of  sale. 

he  second  question  with  which  we  have  to  deal  in  this 
twofold   uatu  irst  place  we  have  to 
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decide  whether  plaintiffs  are  entitled  to  claim  a  right  of  pre- 
moitgagc  bj  custom  when  no  such  right  was  claimed  by  them 
in  their  plaint.  The  plaint,  it  must  be  admitted,  does  not 
allege  a  right  of  pre-mortgage  by  custom,  and  the  sole  ground 
upon  which  para.  4  of  that  document  is  based  is  that  the  deed 
of  mortgage  was  in  reality  a  deed  of  sale  executed  in  the  guise 
of  a  mortgage  "  to  keep  off  pre-emptors."  The  learned  counsel 
for  appellant  urges  that  under  these  circumstances  the  plaintiffs 
should  not  be  allowed  to  say  that,  even  if  the  mortgage  deed 
truly  represents  the  actual  transaction  between  Sardar  Partap 
Singh  and  Muhammad  Umar  they  (the  plaintiff's)  can  establish  a 
right  of  pre-mortgage  by  custom.  For  this  contention  a  number 
of  authorities  were  cited  by  Mr.  Muhammad  Shafi  who  referred 
as  especially  to  the  ruling  of  their  Lordships  of  the  Privy 
Council  to  be  found  at  pages  711  and  712  of  7'ifca  Bam  v.  The 
Deputy  Commissioner  of  Bara  Banki  (^).  In  this  case  their 
Lordships  refused  to  listen  to  a  ground  which  was  raised 
for  the  first  time  in  appeal  and  which  had  not  been  referred  to 
in  the  plaint  or  pleadings  or  put  in  issue  between  the  parties. 
Here,  however,  the  question  was  distinctly  put  in  issue  and 
evidence  (with  which  we  shall  presently  deal)  given  in  respect 
of  it,  and  we  know  of  no  authority  that  goes  the  length  of 
holding  that  in  such  a  case  the  plaintiffs  should  be  precluded 
from  basing  their  claim  upon  a  ground  which,  though  not 
referred  to  in  the  plaint,  was  clearly  and  in  express  terms 
put  in  issue  at  the  very  commencement  of  the  suit.  The  parties 
were  from  the  outset  fully  aware  of  the  case  which  they  had 
respectively  to  support  and  to  meet,  and  the  omission  in  the 
plaint  to  claim  a  right  of  prc-mortgago  by  custom,  however 
much  such  omission  may  tell  against  the  existence  of  the  alleged 
custom,  cannot,  in  our  opinion,  debar  the  plaintiffs  from  claiming 
on  that  ground  when  (as  here)  the  omission  was  rectified  at  a 
very  early  stage  of  the  case. 

We  have  next  to  consider  whether  iu  the  village  of  Manan- 
wala,  in  the  Gujranwala  District,  there  exists  a  custom  which 
recognises  a  right  of  pre-mortgage.  Such  a  custom  cannot  be 
presumed  to  exist  under  Section  9  of  the  Punjab  Laws  Act, 
1872,  and  it  is  not  denied  by  the  learned  pleaders  for  the 
plaintiffs-respondents  that  the  burden  of  proving  its  existence 
rests  in  the  first  instance  upon  their  clients.  Bat  they  contend 
that   the  custom  is   sufficiently    proved   in   this   case,   and   in 
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support  of  their  contention  loly  npon  an  entry  in  the  Wajib-ul- 
are  of  the  Settlement  of  1856  which,  they  Uf^e,  is  perse  sufficient 
proof  of  the  custom,  regard  being  had  to  the  ruling  of  the  Full 
Bench  in  Dilstikh  Ram  v.  Nathu  Singh  (').  Admittedly,  there 
is  no  other  evidence  upon  the  record  in  support  of  plaintiffs 
contention. 

In  Dilsukh  Ram's  case  the  facts  were  that  in  the  \\  ajib-nl- 
arz  oi  1842  it  whs  stated  in  substance  that,  ihoi-e  had  been  no 
mortgage  or  sale  in  the  village  of  Sadhaura  Khnrd  iu  the  Delhi 
tahsil  up  to  1842,  but  that  every  co-sharer  was  thenceforward 
at  liberty  to  mortgage  or  sell  his  share  for  necessity  or  to  pay 
arrears  of  Government  revenue,  provided  he  first  offered  it  to 
certain  persons  specified  in  the  entry.  This  provision  was 
confirmed  by  an  entry  in  the  Wajih-ul-ar:  of  the  Settlement  of 
1880,  which  ;iI>o  stated  that  up  to  that  date  there  had  been  no 
mortgage  or  sale  in  the  village. 

In  delivering  the  judgment  of  the  Full  Bench  Sir  M. 
Plowden,  S.  J.,  observed  that  "  these  entries  in  a  Wajib-ul-arz 
**  are  merely  prima  facie  evidence  of  the  truth  of  the  statements 
•*  they  contain.  "  "  It  may,"  he  added,  "  be  conceded  that  local 
*•  castom  cannot  be  created  by  agreement ;  and  it  is  open  to  any 
•' person  to  show  that  any  existing  custooi  has  been  incorrectly 
"represented  in  a  (Vajib-iil-arz  hy  others,  or  even  by  himself. 
**  He  is  not  estopped  from  showing  what  the  truth  is  ;  but  the 
"  omts  of  showing  that  it  was  or  is  different  from  what  is  stated 
"  by  common  consent  is  fairly  placed  upon  him."  Thus,  then, 
according  to  the  ruling  of  the  Full  Bench,  the  entry  in  a  Wajib- 
ul-ars  is  /  lima  Jaci9  proof  of  the  existence  of  a  custom  of  pre- 
emption, even  in  those  cases  where  the  entrj*  itself  states  that 
no  sale  or  mortgage  has  occurred  in  the  village  up  to  date. 

It  has  also  been  held  by  this  Court  in  more  than  one  case 
that  the  force  of  a  Wajib'til-arz  as  evidence  of  custom  is  not 
confined  to  a  limited  period  only,  and  also  that  the  mere  fact  that 
a  provision  in  Wujib-ul-arz  is  not  rop^ated  iu  the  Wajib-td-arz  of 
a  subseqQent  Settlement  is  not  sufficient  to  rebut  the  presumption 
in  favour  of  the  correctness   of    the   previous   entiy.     Mastn    v. 

in  the  present  case  the  entry  iu  the  WajiL-id-arz  of  1856    is 

to  the  effect  that  in  the  village  of   Mananwala  no   land    of   any 

:oprietor  has  been  sold  or  mortgaged,  and  that  if  in   the  future 
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any  proprietor  ^vi^ihes  to  sell  or  mortgage  his  estate,  he  must 
first  offer  it  to  his  near  collatei'als  residing  in  the  village  and 
then  to  the  village  proprietoi's  according  to  the  degree  of  their 
rights  on  a  reasonable  valne  to  be  fixed  by  the  panchayat  of  the 
zamindars  of  the  neiglibouring  villages. 

The  entry  in  the  Wajih-nl-arz  of  the  Settlement  of  1S68  is 
set  out  at  page  16  of  the  supplementary  paper  book,  but  it  is  not 
quite  accurately  translated,  the  word  "  rules  "  in  the  first  line 
not  representing  the  original  words  in  vernacular  "  Kanun 
Sirkar,"  i.e  ,  "  the  law  of  the  land." 

It  is  clear  that  these  entries  are  not  consistent,  and  we  have 
consequently  to  decide  as  to  the  respective  weight  to  be  attached 
to  them.  The  earlier  entry,  it  will  be  observed,  expressly  states  that 
no  sale  or  mortgage  had  taken  place  up  to  date,  and  as  it  is  the 
existence  of  a  custom  which  has  to  bo  proved,  the  learned  Judges 
who  decided  the  case  of  U<nra  v.  Hara  (^)  were  possibly  not 
altogether  unjustified  in  remarking  that  "  it  is  somewhat 
*'  difficult  to  conceive  the  existence  of  a  custom  where  not  only 
"is  no  instance  of  the  exercise  of  that  custom  alleged,  but 
"  where  it  is  expressly  mentioned  that  there  never  has  been  an 
"  instance  and  that  only  if  such  a  case  arises  in  future  will  a 
"  certain  procedure  be  followed."  But  conceding  that  the  ratio 
decidendi  in  Dilsulcs  case  is  to  be  found  in  the  peculiar  nature 
of  proprietary  right  in  respect  of  agricultural  land  in  this 
Province  and  in  the- inherent  right  of  the  alienor's  a^'nates  to 
prevent  an  alienation  except  to  one  of  their  own  body,  and  that 
consequently  the  assertion  of  a  custom  of  pre-emption  in  villages 
where  in  point  of  fact  no  alienations  had  hitherto  taken  place,  is 
not  so  self-contradictory  as  might  at  first  sight  appear,  it  is  yet 
to  be  remembered  that  a  custom  of  pre-raortgage  is,  comparatively 
speaking,  rare  even  in  villages  where  the  general  agnatic  principle 
is  otherwise  fully  recognized  and  given  effect  to.  It  was  doubtless 
for  this  reason  that  the  Legislature  while  laying  down  that  the 
custom  of  pre-emption  must,  in  villages,  be  presumed  to  exist  in 
respect  of  sales  of  land,  abstained  from  enacting  a^  similar 
presumption  in  respect  of  mortgages.  Without  pressing  this 
discussion  further,  we  have  only  to  say  that  in  our  opinion  tho 
rule  in  Dilsuhh's  case  cannot  be  extended  to  cover  an  entry  in  a 
Wajil)  nl-arz  which  is  inconsistent  with  an  entry  in  tho 
'Wajih-'ul-n^z  of  a  later  Settlement.  Tho  i^espectivo  values  of 
these  two  ;  iitries  must  be  decided  (in  tho  absence  of  direct 
—  ^^^  ^^  ^  ^^^  ^^^^ 
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evidence  of  any  value)  by  reference  to  general  considerations. 
Looking  at  the  question  in  this  light,  we  find  on  the  one  hand 
that  the  agnatic  theory  does  not,  per  se,  necessitate  a  finding  that 
the  custom  of  pre- mortgage  does  exist  in  every  village  where 
that  theory  is  in  other  respects  fully  recognized  ;  on  the  other 
hand,  that  it  is  well  known  that  the  Urdu  pliraseology  of  earlier 
Wajih-ul-arzs  were  the  handiwork  of  petty  oflScials  then  recently 
imported  from  the  Regnlation  Provinces  to  the  newly  annexed 
Punjab  (see  ilakha  v.  Kami  and  another  (0).  Under  these 
circumstances  we  think  that  greater  weight  should  (other 
considerations  apart)  be  attached  to  the  later  entry,  especially 
when  (as  here)  that  later  entry  is  in  accord  with  the  customs 
generally  prevalent  in  the  villages  of  the  Province.  We  hold, 
therefore,  that  the  entry  in  the  Wajih-ul-irz  of  1868  (which  it  is 
to  be  noted  was  signed  by  Sardar  Jamiyat  Singh,  the  ancestor 
of  plaintiffs)  is  entitled  to  greater  weight  than  can  be  given  to 
the  earlier  entry,  and  that  under  the  terras  of  the  later  entry  the 
plaintiffs  are  not  entitled  to  claim  that  the  custom  of  their  village 
recognizes  a  right  of  pre-mortgage,  such  custom  not  being  one 
that  can  be  presumed  under  the  "  Kanun  Sirkar  "  to  exist  in  this 
village.  Onr  conclusion  is,  we  consider,  .supported  by  the 
decisions  of  this  Court  in  the  cases  of  Euldii  v.  Sharaf  (Civil 
Appeal  Xo.  991  of  1896)  decided  by  Chatterji  and  Robertson, 
Judges,  on  the  loth  April  1899,  and  of  Wuzir  Bakhsh  v.  Karam 
Dad  (Further  Appeal  No.  S9  of  1900)  decided  by  Maude,  Judge, 
on  the  19th  May  1900. 

As  a  result,  therefore,  we  hold  that  the  mortgage  deed  of 
the  15th  April  1898,  executed  by  Sardar  Partab  Singh  in  favour 
of  defendant  No.  2,  was  no  less  in  fact  than  in  name  a  mortgage 
deed,  and  that  plaintiffs  have  failed  to  prove  tha*  they  are  by 
castom  entitled  to  a  right  of  pre-mortgage  in  respect  thereof. 

(3)  The  third  question  before  us  for  decision  is  whether 
plaintiffs  by  any  conduct  on  their  part  have  waived  their  right 
of  pre-emption  or  estopped  themselves  from  suing  to  enforce  that 
right  as  against  defendant  No.  2  r 

From  what  has  been  said  above  it  is  obvious  that  tins 
qaestion  can  arise  only  in  respect  of  the  deed  of  sale  in  favour 
of  defendant  No.  2.  This  plea  of  waiver  ;uid  estoppel  is 
based  upon  the  cvidenoc  given  by  the  following  witnesses  called 
by  defendant  No.  2,  vit.,  Sardars  Hira  Singh,  Gnrdit  Singh, 
fiarnam   Singh,   Sardar   Richpal   Singh    and    Sardar    Shih  Deo 

(»)  47  P.  ft.,  1903,  Not*. 
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Singh.  The  story  as  told  hy  these  persons  may  briefly  be  thns 
summarised  :  Sardar  Richpal  Singh,  Risaldar-Major,  having 
safely  returned  from  active  service  in  the  frontier,  gave  a  feast  to 
the  brotherhood  in  the  village  of  Mannnwala  on  the  26th  January 
1898.  Among  otheis  present  on  the  occasion -were  Sardar  Kirpal 
Singh  (plaintiff)  and  Sardar  Partap  Singh,  defendant  Ko.  l,and 
according  to  the  witnesses  above  named,  the  latter  publicly 
announced  his  intention  to  sell  his  land  and  openly  asked 
plaintiffs,  who  were  mortgagees,  whether  they  were  willing  to 
purchase  the  same.  On  plaintiffs  replying  that,  they  did  not 
intend  to  purchase  it,  Sardar  Partap  Singh  is  said  to  have 
remarked  that  ho  would  sell  the  land  to  defendant  Ko.  2  to 
whom  also  he  owed  money.  The  story  then  |roc'eeds  that  a  few 
days  subsequently  to  the  feast  defendant  No.  2  informed  plain- 
tiffs that  Sirdar  Partap  vSingh  has  offered  to  sell  the  land  to  him, 
and  that  plaintiffs  answered  "  yes,  it  is  all  right  you  can 
purchase."  Clearly  if  this  story  is  trae,  plaintiffs  would  be 
estopped  from  now  suing  to  enforce  their  admitted  right  of 
pre-emption  as  against  defendant  No.  2.  We  are,  however, 
unable  to  accept  this  story  as  true,  and  this  for  many  reasons. 
In  the  first  place  the  witnesses  who  depose  to  the  above  effect 
are  without  exception  inimical  to  plaintiffs.  Sardar  Hira  Singh 
adoait.s  that  he  is  the  brother  of  Sardar  Richpal  Singh  ;  that  he 
has  on  a  previous  occasion  given  evidence  against  plaintiffs  ;  that 
plaintiffs  caused  his  "  attachment  for  arrears  of  revenue  "  ;  and 
that  a  charge  of  theft  was  preferred  against  him  by  (as  he 
then  stated)  the  tenants  of  Sardar  Kirpal  Singh,  plaintiff.  He 
adds  that  he  does  not  know  whether  in  that  case  he  stated  that 
the  case  had  been  "  got  up  "  by  Sardar  Kirpal  Singh. 

Gurdit  Singh  has  had  considerable  litigation  with  plaiutiffs, 
both  in  the  Civil  and  the  Revenue  Courts,  and  in  each  case  has 
been  unsuccessful.  Ho  naively  admits  thai  he  might  have 
signed  mahzamania  against  Sardra-  Kirpal  Singh  which  was 
forwarded  to  the  Commissioner  ;  that  he  gave  evidence  against 
Nura,  a  servant  of  plaintiffs,  and  that  he  owes  Ks.  2,500  to  Sardar 
Kirpal  Singh.  Harnam  Singh,  in  cross-examination,  states  that 
be  is  a  relation  of  Sardar  Ikbal  Singh,  and  that  he  gave  evidence 
on  behalf  of  that  person  in  a  case  against  plaintiffs,  and  that 
his  father  also  gave  evidence  in  that  case  against  plaintiffs.  He 
also  admits  that  he  urged  his  own  right  in  the  mahzarnama  to  the 
Commissioner.  Sardar  Itichpal  Singh  confesses  that  he  had 
a  (jase  about  partition  with  Sardar  Kirpal  Singh  "  about  six  yeari 
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^-?o,"  and  that  Sardar  Kirpal  Singh  lodged   a  criminal  complaint 
sraJnst   hira   ten   years   ajro.     His  statement    that  his  complaint 
s-as  compromised  and  that  he  Is   on    irood   terms  with    plaintiffs 
iinst   be   taken   cum    grano  «iJi'*.      Disputes    of    this    kind    are 
ot  ao    easily     forgotten  in   this   Provinen.      The  last    witness, 
^hth    Den     Singh,    has    also  .  had    'n     rerv   recent  case 
againsT      plnintiffs    which    came    np    to    this    Oonrt    and  was 
dismissed.     He    forther    admits     that    he     gave    evidence     on 
behalf   of   Sardar  Ikbal  Singh  in  the   case  which  the  latter  insti- 
tntei  against  plaintiffs,  and  that  about  six  months    previonsly  to 
his  giving  evidence  in  this  case  plaintiffs  had    Ferved  him  with  a 
notice  in  respect  of  a  mortgasre  whir^h  he   had  effected  infavonrof 
one  Mohan  Lai.     Obviously  this  evidence  emanates    from  sources 
which  cannot  bs  relied  upon.     Nor   are  the   probabilities   of   the 
case  in   favour   of    the   story.     It   is   admitted    that     plaintiffs 
are,  and  have  for  some  time  past  been,  af^tively  engaered   in    buy- 
ing  up   land   in  this  vill»Gre.     They  are  said  now  to    own  14,000 
out  of  the  totnl  area  of  24,000  ghumaos,  and  it  is  incredible   that 
they  would  willinsrly  have  consented  to  snrrenderingr   fheir  rierhte 
of  pre-empt'on  in  t^^io"'-  of  th"  lan'1    t  ^w    in     d'spnto.  ard    the 
story  of  the'r  wa'vp"  becnnnes  th"  mor^  fstrangrp  wlipn  t>p  waiver 
is  alleged  to  have  been  in  favnnr  of   on**   who    wa.s    resrarded   by 
them  as  a   rival  and   an  eiemv.     Admittedly  Mnhammad  TTmnr 
bad  supported  (if  not  instigntf^rl)  J^ardar    Partan    J^infrh    on    the 
occasion    when    that    extraordinary  person   sned  Sarflar    Kirosl 
Sinoh  for  pre-emption  in  respeet  of  the  sale  of   land  by   Rardar 
Jiwan  Singh,  and  hnman  nature  being  what  it  is,  we  fan    hardly 
believe  that  this  nnpleasiint  incident    had    in    a    few   yoars   been 
forgotten  by  plaintiffs.     Mr.    Muhammad  Shaft's   explanation  is, 
that  at  this  very  time  Sardar  Kirpal  Singh  was  himself  in   need 
of  money   and    was    therefore    nnable  to  pni-chase  the  land,  and 
he  refers  to    two  bonds,  pritited    at    pag<'S    18    and    19   of   the 
present  paoer   hook.     These   two   bond.^   are    dated    the     '271  h 
January    l^^'^S,    and  it   mny   be  admitt-ed  that  they  are    genuine. 
But  though  Sardar  Kirpal  Singh  may  have  borrowed    money    at 
that   dat*',    it  does    not    follow    that   a    man  of    his  position  and 
TQeans  could  not   with    ease  h.iv.  I'aised  a    mnch   larger  sum  had 
he  so  wished,   and  we  cannot  regard    this  fact   as  alone  sufficient 
to  prove    that  he  waived    his   right  of  pr»>-empti<)n    in  favour   of 
a    person   whom   he    must   1  ave    considered    as     a     dangerous 
interloper.     It    i-;    !\lso  a    point    against   defendant   No.   2    that 
be    neither  gave   evidence    himself    in   support   of     his   story 
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nor  cross-examined  Sardar  Partap  Singh  upon  this  point.  Mr. 
Muhammad  Shafi  retorted,  as  against  this  evidence,  by  pointing 
out  that  Sardar  Kirpal  Singh  had  also  refrained  from  going 
into  the  witness  box.  But  there  is  this  difference  (and  it  is 
a  vital  one)  between  the  two  cases,  that  the  burden  of  proving 
the  truth  of  the  allegation  rested  with  defendant  No.  2,  and  that 
plaintiff  might  well  have  contented  himself  with  showing  the 
inherent  weakness  of  the  case  as  put  by  the  opposite  party.  In 
point  of  fact  plaintiffs  gave  certain  evidence  to  prove  that  Sardar 
Kirpal  Singh  was  not  present  at  the  feast  given  by  Sardar 
Richpal  Singh,  and  that  they  have  also  put  in  certain  documents 
to  prove  that  two  of  the  alleged  guests  were  not  present  on 
that  occasion.  We  do  not  attach  any  weight  to  this  rebutting 
evidence,  nor  do  we  feel  called  upon  to  decide  whether  or  not  the 
documents  in  question  are  admissible  in  evidence,  for  it  is  clear 
to  us  that  neither  the  evidence  of  defendants'  witnesses,  nor  the 
probabilities  of  the  cnse  are  such  that  we  can  hold  that  plaintiffs 
waived  their  right  of  pre-emption  or  estopped  themselves  from 
preferring  the  present  suit. 

(4)  The  last  question  which  we  have  to  decide  is  as  to  the 
amount  which  plaintiffs  must  pay  before  they  can  exercise 
their  right  of  pre-emption. 

Upon  our  findings,  as  above  stated,  plaintiffs'  right  of 
pre-emption  extends  only  to  the  land  sold  to  defendant  No.  2, 
and  we  have,  therefore,  to  consider  whether  the  price  stated  in 
the  deed  of  sale  was  or  was  not  fixed  in  good  faith.  In  other 
words,  is  the  consideration  stated  in  that  deed  genuine  or 
fictitious  ?  In  our  opinion  it  is  genuine  and  our  reasons  are  as 
follows  : — 

In     the    first   place    plaintiffs    themselves   never  seriously 
disputed  the  bond  fides  of   the   transaction    in   this   respect.    In. 
para.   9   of   their    plaint    it    is   admitted    that,    so   far   as    the 
"plaintiffs     have     enquired     into   the     bond    fiies   of  the  sale,-, 
*'  transaction,     they     have     come   to   know    that    at   the   most 
"  Rs.   40,000   or   less  than   that   has    been    paid."     And   on   a ; 
subsequent  occasion  their  pleader  stated  that  "  plaintiffs   have- 
"  no  objection    to  raise  as  to   tlie  Rs.  40,000,  the   value  entered. 
"  in  the  sale  deed,  provided  the   defendant    closes    his   evidence., 
"  to-day.   They  do  not  also  raise  any  contention  as  to  whether  or, 
"  not   the   defendant   vendee   has    paid   any  part   of     the   said.» 
amount"  (see  page  31  of  the  original  paper  book).     Under  thesida 
circa mstancea  it  is  not  surprising   that  defendant   No.  2  did   no&i 
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ttempt  to  adduce  more  than  prima  fac>e  evidence  in  support  of 
is  contention  that  the  consideration  was  genuine. 

Keeping  this  fact  in  mind,  we  proceed  to  consider  the  items 
f  which  that  consideration  consi-ts.  Thr.^^o  are  stated  to  be  as 
illows  : — 

(a)     Dae  on  a  registered  deed  of  morteaee, 

dated  I9th  April  189>         ...  Rs.  17,300. 

(fc)  Paid  to  Mahtab  Singh  .  n  a  bond        1,000. 

(c)  Paid  to  Bishan  Singh  on  a  bond         1.700. 

(rf)   Kept   in    deposit    for    the   purpose   of 

i-edeeming  plaintiffs' mortgages  ...  „  20,000. 
The  last  item  of  Rs.  20,000  has  admittedly  not  been  paid 
by  defendant  No.  2,  as  plaintiffs'  mortgages  are  not  redeemable 
Qutil  the  year  1917  A,  D.  The  Jirst  item  (Rs.  17,800) 
is  claimed  by  defendant  No.  2  ander  a  registered  agreement 
dat^d  19th  April  1892,  and  printed  at  page  2  of  the  supplementary 
paper  book.  It  appears  that  sometimes  in  1891  or  1892  Sardar 
Jiwan  Singh,  brother  of  Sardar  Partap  Singh,  sold  the  half 
share  of  the  joint  holding  to  Sardar  Kirpal  Singh,  whereupon 
Sardar  Partap  Singh,  probably  at  the  instigation  of  defendant 
No.  2,  brought  a  suil  against  the  vendee  for  pre-emption.  The 
funds  to  carry  on  this  litigation  were  supplied  by  defendant  No.  2, 
upon  the  terms  and  conditions  stated  in  the  deed.  The  question 
before  us  now  is  whether  Sardar  Partap  Singh  did  or  did 
not  receive  the  loan  of  Rs.  10,000  therein  mentioned.  The 
probabilities  would  certainly  suggest  that  he  did,  for  there  can 
be  no  doubt  that  defendant  No.  2  was  mainly  instrumental  in 
having  that  suit  instituted  and  that  he  was  most  anxious  that 
the  then  plaintiff  should  succeed  in  his  case.  It  is  clear  also  from 
tiie  very  terms  of  the  deed  (see  para.  4)  that  defendant  No.  2  had 
reason  to  suppose  that  Sardar  Partap  bingh  was  not  as  keenly 
iDterested  in  the  litigation  as  he  was  himself,  and  that  conse- 
qaently  it  would  be  necessary  to  keep  him  in  good  temper  by 
pecuniary  assistance.  The  evidence  of  Sardar  Partap  Singh  in 
tke  suit  clearly  shows  that  his  heart  was  not  in  the  case  and 
Hifti  he  was  fighting  it  (or  rather  appeared  to  be  fighting  it) 
solely  to  oblige  Muhammad  Umar.  It  is,  therefore,  highly 
tmlikely  that  he  received  no  consideration  whatever  for  his 
agreement  as  he  has  .stated  when  giving  evidence  in  the  present 
case.  But  in  addition  to  this  improbability,  we  have  his  express 
admission  in  the  former  suit  that  he  had  actually  received  the 
Bik    10,000    "  aa    a  debt  "   (e»ee  his  evidence   at    page  15   of  llie 
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supplementary  paper  book).  This  admission,  it  seems  to  us,  is 
worth  far  more  than  the  man's  present  denial,  and  it  is  to  be 
noted  ihat  it  was  made  by  Sardar  Partap  Singh  as  a  witness  for 
the  then  defendant,  Sardar  Kirpal  Singh,  We  see  no  reason, 
therefore,  to  reject  this  item  as  unproved. 

Aorording  to  the  terms  of  the  registered  agreement  of  the 
17th  April  1892,  the  money  advanced  by  Muhammad  Umar  was 
to  be  recoverable  only  if  Sardar  Partap  Singh  failed  to  succeed  in 
the  pre-emption  suit  through  his  own  negligence,  dishonesty, 
bad  faith  or  default  in  prosecution.  The  District  Judge  in  his 
judgment  observes  that  "  there  is  nothing  to  show  that  Sardar 
"  Partap  Singh  acted  dishonestly  or  negligently  in  the  conduct 
"of  the  pre-emption.  "  A  reference,  however,  to  the  judgment 
delivered  by  Lala  Gopal  Das  makes  it  abundantly  clear  that 
there  had  in  fact  been  very  gross  dishonesty  and  bad  faith  on 
the  part  of  Sardar  Partap  Singh. 

"Regarding  the  second  issue,"  remarks  Lala  Gopal  Das, 
"  two  letters  (exhibits  A  and  B)  have  been  produced  in  order  to 
"  prove  that  the  plaintiff  himself  (t  e.,  Paitap  Singh)  negotiated 
"  the  contract  of  sale.  At  first  the  plaintiff  denied  having  written 
"  these  letters  to  Kirpal  Singh,  the  purchaser-defendant,  bat 
"  after  Sant  Ram,  plaintiffs'  own  Munshi,  bad  deposed  that  he 
"  had  written  these  letters  at  the  bidding  of  his  master,  the 
"  plaintiff  admitted  that  he  might  have  got  these  letters  sent  to 
*'  Kirpal  Singh.  The  letter  markt  J  A  is  signed  by  the  plaintiff 
"  in  Gurmuhhi,  and  although  he  docs  not  admit  the  signature  to 
"  be  his,  I  feel  satisfied  that  it  is  his  signature,  and  the  manner 
"  in  which  plaintiff  has  given  his  evidence  there  can  be  no  doubt 
"  that  he  has  perjured  himself  on  certain  principal  points  in  a 
"  most  shameful  manner." 

It  is  argned  that  even  admitting  that  Muhammad  Umar 
paid  Partab  Singh  a  certain  amount  to  enable  hiin  to  conduct 
the  litigation,  it  is  not  proved  that  actually  Rs.  10,000  were 
advanced.  We  have,  however,  the  admission  in  the  former  case 
by  Partap  Singh  that  ho  had  received  Rs.  10,000,  and  after  all  this 
is  the  best  evidence  on  the  point,  especially  as  the  statement 
was  obviously  made  at  the  instance  of  Sardar  Kirpal  Singh  who 
had  called  Partab  Singh  as  a  witness.  We  hold,  therefore,  that 
Muhammad  Umar  has  succeeded  in  showing  that  the  sum  of 
Rs.  10,000  was  advanced  to  Partab  Singh  in  1892  and  the  balance 
of  'is.  7,300  was  due  by  way  of  interest  under  the  terms  of  the' 
registered  agreement, 


&Kr.  1904.  3  CIVIL  JCDGMENTS-So.  7S.  '301 


The   second  item  (Rs.  1,000)  is  said   to   have  been  paid   to 

Mabtab    Singh    by    Mahamtnad    Umar   on     behalf   of    Sardar 

Partab  Singh.     The  last  named  person  has  admitted  in  this  case 

that  he  "  owes  "  Mahtab  ."^iugh  "  nearly    Ks.  400   ur   Rs.  50)  ". 

He  would  not  give  a   direct  answer  to  the  qnestion    whether   or 

not  hti  had  executed  a  bond  for  Rs.  1,000  in    favour   of   Mahtab 

Singh,  but  he  had  to  admit  that  the  latter  "  might  "  have   added 

interest  to  the  principal  amount  and  "  got  the  bond  (for  Rs.  1,000) 

executed    by     me."     Knowing    Partap    Singh's   character   fur 

veracity,  we  have  little  hesitation  in    saying  that  Partab   Singh 

must  know  perfectly  well  that  a  bond  for  Rs    1,000  was  executed 

by  him  in  favour  of  Mahtab  Singh.     Then  we  have  the  evidtuc& 

of  this  same    Mahtab    Singh    (page  7   of   supplementary    paper 

book).     He  states  that  the  bond  for  Rs.  1,000  was  duly  paid  off ; 

that  he  returned  the  bond  to  Partap  Singh,  and    that  in  addition 

he  gave  a  receipt,  dated  14th  April  1897,  to   the   efftct   that   he 

had  received  Rs.  1,000  from  Muhammad  Umar  in  satisfaction  of 

the  bond.     This  receipt  will  be  found  set   out  at  page  6   of   tiie 

■ame  paper  book.  Mahtab  Singh's  evidence  stands  uncontradicted, 

Aud  it  was  not  in   any   way    shaken  in  cross-examinaliun  ;  taken 

in  conjunction  with   Partap  Singh's    owu   evidence,   given    with 

obvious  reluctance,   it  proves  that   the   sum   of    Kb.    1,000   was 

actnally  paid  by  Muhammad  Umar. 

Kor  the  third  item  we  have   the   evidence  of    Biehcn    Singh 
(page  13  of  the  supplementary  paper  book),    'ihis  witness  swears 
that  he  has  been  paid    this   sum    of    Rs.  1,700,     and    as   Partap 
Singh  admits  that  he  has  had  dealings   with    Bishen    Singh  and 
*•  owes "  him  some    Rs.     600   or  Rs.    700,   we     see     no    reason 
for  supposing  that  Bishen    Singh  is   lying   when    he  states   that 
his  debt  has  actually  been  paid  off.     As  already  i-emarked,  we  do 
not  think  that  it  has   been  proved  that  Bishen    Singh  is  a    mere 
agent  or  servant  of  defendant  No.  2,  and    as   his  evidence   upon 
the  point  now  before    us    is   clear  and    precise   and   apparently 
given  against  his  own   interests,  there  is  no   ground,   in  the  total 
absence  of  any  rebutting  evidence,   for  x-cjecting   it.     We   hold, 
therefoi-e,  that  the  price  stated  iu  the   sale  deed,    W*.,  Rs.  40,000, 
was   fixed   in  good   faith,   and   that    it     has  been   satisfactorily 
established  that  defendant  No.    2   actually    paid    Rs.  20,000   to 
Sardar  Partap  Singh  as  consideration  for  the  sab*.    Even    before 
•H  Lala  Ishwar  Das    was  compelled  to  admit  that  it    was    in    the 
highest  degree  improbable  that  Sardar  Partap  Singh  had  made  a 
"  gift  to  VInhammad  Umar  ;  th^  he   most 
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have  received  something  by  way  of  consideration.  If  so,  why 
should  we  assume  that  the  direct  evidence  adduced  in  support  of 
defendant  No.   2's   allegations  is  perjured  ? 

For  the  reasons  given  we  are  of  opinion  that  plaintiffs  are 
entitled  to  pre-empt  the  land  sold  by  Partap  Singh  to  defendant 
No.  2,  but  that  tlie  decree  should  be  made  conditional  on  their 
paying  the  sum  of  Rs.  20,000,  which  we  find  to  have  been 
actually  paid  by  defendant  No,  2  to  the  vendor.  For  defendant 
No,  2  Mr.  Muhammad  Shafi  further  contends  that  (1)  interest 
on  this  sum  of  Rs.  20,000  should  be  granted ;  and  (2)  that 
compensation  in  respect  of  the  items  (c),  (d)  and  (e),  specified  in 
issue  12  (numbered  in  this  judgment  as  issue  11),  should  also  be 
allowed. 

As  regards  the  second  part  of  the  claim  we  are  of  opinion 
that  it  is  clearly  untenable.  All  that  plaintiffs  as  pre-emptors 
have  to  pay  to  the  vendee  is  the  amount  actually  paid  by  the 
latter  to  the  vendor,  and  ou  payment  of  this  amount  they  are 
entitled  to  take  over  the  bargain  as  it  stands.  The  stumps  and 
trees,  the  compensation  to  be  received  from  Government, 
and  the  produce  of  the  25  ghumaos  of  land  excluded  from 
plaiatiffs'  mortgages,  all  formed  part  of  the  bargain,  and  it  was 
for  these  and  for  the  purchase  of  the  equity  of  redemption  that 
the  vendee  paid  the  vendor  Ks.  20,000.  All,  then,  that  the 
pre-emptors  have  now  to  pay  is  this  sum  of  Rs.  20,0*" 0, 
that  being  the  amount  for  which  all  these  various  rights  were 
sold  to  Muhammad  Umar. 

As  to  interest,  it  must  be  remembered  that  defendant  No.  2 
bought  the  laud  with  his  eyes  open  and  was  fully  aware  of 
the  risks  that  he  ran  at  the  hands  of  pre-emptors.  We  have 
found  that  the  latter  did  not  consent  to  the  sale  to  defendant 
No.  2,  and  we  see  no  good  ground  for  compelling  them  to  pay 
interest  on  the  consideration  money  for  the  sale. 

Both  parties  have  failed  as  regards  ])art  of  their  respective 
oases,  and  we  think  that  under  all  the  circumstances  the  fairest 
coarse  to  adopt  would  be  to  leave  th«  parties  to  bear  their  own 
costs  both  in  the  lower  Ooni't  and  in  this  Court,  and  we  direct 
accordingly. 

We  so  far  accept  this  api>eal  as  to  direct  that  plaintiffs' 
suit  for  pre-emption  in  respect  of  the  772  ghumaos  of  land  mort- 
gaged to  defendant  No.  2  be  dismissed,  and  that  in  respect  of 
the  sale  of  the  2,758  ghumaos  4,  kanuls  of   laud,  together  with   all 
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;  rights  appertaining  thereto,  as  specified  in  the  heading  to  the 
j  plnint,  the  plaintifrs  be  granted  a  decree  for  posse'sgion  as  owners 
,  by  right  of  pre-emption  subject  to  the  condition  that  they  shall 
'  within  two  months  from  this  date  pay  defendant  No.  2  or  into 
[Court in  his  favour,  the  sum  of  Rs.  20,000  ;  iu  default  of 
such  payment,  the  suit  to  stand  dismissed  in  its  entirety. 


No.  79. 

Before  Mr.  Justice  Anderson  and  Mr.  Justice  Rattigan. 

;  BHAGWAN  DAS,— .Objector),— APPELLANT, 

Venus 

THK  COLLECTOR  OF  LAHORE,— (Dkfkndamt),— 
:'  RESPONDENT. 

Civil  Appeal  No.  868  of  1901. 

;,  Limitation  Act,  1877,  Section  12 — Applicability  of,  to  applicition  under 

i^Section  18  (I)  of  the  Land  AcquifiHoi  A:',  ISdi—Ded'ictian  of  time  requisite 
i,/or  obtaining  copy  nf  aioard. 

Hell,  that  3ecti'jn  12  of  the  Limitation  Act,  1877,  does    not  apply   in 

coinputin;»  tho  periods  of  limitation  prescribed    for  an    application    under 

►Section  IS  (1)  of  the  Laid  Acquisiiiou    Act,  lH9t,    and  therefore  the    time 

j.rcqtiiaito  fur  obtaining  a  copy  of  the    award  cannot  bo  deducted  in  comput- 

>inj»  the  pjrioda  laid  do-vn  by  sub-3.iction  2  of  Section  18  of  that  Act. 

Nigaha'ja  V,  Bulla  il'^d    ('),    Umia   S'litkar    L'lkh-niram   v.    Chhotala 
\\Vsjirain  (*),  fMliihb  li  v.  Nirm  ('),  L-nrkms  B'l'ish  Ro>j    v.    Ranjeet    Ram 
Panivj  {').Rinjan.  v.  itahbub  Chaid  (*),  and  Sadho   Singh  r.    Massammat 
fKi-sknce  ('),  referred  to. 

First  appeal  from  the  deereo  of  A.  Ketninqton,  Esquire,  Bivibional 
Judge,  Lahore  Dicision,  dated  29th  Jtdy  1901. 

Grey  and  Dani  Chand,  for  appellant 
Turner,  Goveraraent  Advocate,  for  respondent. 
Tho  judgment  of  the  Court  was  delivered  by 

\  Rattigan,  J. — This  is  an   appeal  under    Section    o4   of   tho 

I  Land  Acquisition  Act  of  1894:  from  an  award  of    the    Divisional 

i  Judge,  Lahore,  whereby  the  award  made  by  the  Collector  was 
confirmed  and  the  claim  of  the  objector  dismissed.  This  claim 
I  was  dismissed  on  the  ground  J.hat  the  application  to  the  Collector 
I  under  Section  18  of  the  Act  was  not  made  within  the  period  of 
I  six  weeks  prescribed  by  sub-section  (2)  (6)  of  that  section. 


(»)74P.  R.,  IS90. 

(•)  /,  L.  R,  /  Bom.,  19. 

(»)  I.  L.  B.,  VI  Bom.,  719. 


(♦)  20  \V.  R.,  375. 
(•)  65  P.  R.,  1897. 
(•)    3  4U.,  H.  C.  K.,  318. 


Appellate  Side. 


7fh  June  1904. 
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The  admitted  facts  of  tlie  case  are  as  follows : — Notice  of 
the  Oollector's  award  was  given  to  the  present  appellant, 
Bhagwan  Das,  on  the  206h  March  1901,  and  there  is  on  the 
file  a  written  application,  dated  2nd  May  1901,  in  which  tlie 
Collector  is  asked  by  the  said  person  to  refer  the  matter  under 
Section  18  of  the  Act  for  the  determination  of  the  Court.  It 
may  be  assumed  that  this  application  was  presented  to  the 
Collector  on  the  date  which  it  bears.  Clearly  on  the  face  of  it 
the  application  was  not  made  within  the  prescribed  period  and 
is  barred.  It  is,  however,  urged  on  behalf  of  the  objector  that 
this  period  of  six  weeks  can,  and  indeed  should,  be  extended, 
under  Section  12  of  the  Limitation  Act,  1877,  by  the  number  of 
days  required  to  obtain  a  copy  of  the  award.  If  the  objector  is 
legally  entitled  to  this  extension  of  time  it  is  not  denied  by  tbe 
learned  Government  Advocate  that  the  application  is  within 
time,  Inasmuch  as  a  copy  of  the  award  was  applied  for  on  the 
28th  March  1901  and  was  not  ready  for  delivery  until  the  3rd 
April  1901.  Thongh  ready  on  the  date  last  mentioned,  the  copy 
was  not  taken  over  by  the  objector  until  the  10th  April,  but 
as  the  delay  in  taking  delivery  was  due  apparently  to  the 
remissness  of  the  objector  himself,  he  can  only  claim  that  the 
period  from  the  28th  March  to  the  3rd  April  should  be  excluded 
from  the  total  period  of  six  weeks.  Bat  even  so,  if  this  exclusion 
can  be  made,  the  application  under  Section  18  would  be  in  time, 
and  the  question  which  we  have  to  decide  is  whether  Section  12 
of  the  Limitation  Act  is  applicable  under  the  circumstances  of 
the  present  case. 

Upon  the  principle  laid  down  in  the  ruling  of  the  Full  Bench 
of  this  Court  in  the  case  reported  as  Ntgahaya  v.  Ballu  Mai  (^), 
we  have  no  doubt  that  (other  considerations  apart)  the  general 
provisions  of  the  Limitation  Act  may  bo  applied  in  computing 
the  period  of  limitation  prescribed  by  the  Land  Acquisltiw 
Act.  This  point  was  conceded  in  the  lower  Court  by  Mr. 
Robinson,  Government  Advocate,  who  then  appeared  &f 
Government,  but  before  us  the  learned  OfiScIating  Government 
Advocate  was  not  prepared  to  go  so  far.  According  to  Mr. 
Turner,  all  that  the  Full  Bench  decided  was  that  Section  5  of 
the  Limitation  Act  applied  in  computing  the  periods  of  limitation 
laid  down  in  the  Registration  Act.  This,  no  doubt,  is  strict]^ 
correct,  but  it  is  at  the  same  time  quite  clear  that  the  princijiXi 
embodied    in   the  decision   was   intended   to     be    of    general 
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applicability,  and  Air.  Justice  Rivaz  in  his  judgment  expressly 
stated  it  as  his  opinion,  nnd  the  other  learned  Judges  in  no  way 
disagreed,  that  not  only  Section  5  but  also  Sections  12, 14  and  18 
f  the  Linilation  Act  are  rightly  applied  (in  the  absence  of  any 
other  objection  of  a  special  natuie)  in  the  computation  of  periods 
of  limitation  prescribed  by  Local  and  Special  laws. 

But  while  it  is  clear  that  in  the  absence  of  any  special  reason 
to  the  contiary,  the  general  provisions  of  the  Limitation  Act  enn 
be  applied  in  this  manner,  it  is  of  course  necessary  in  every  case 
to  see  whether  those  sections  are  in  teims  applicable  to  the 
peculiar  circumstances  of  any  particular  case.  In  other  words, 
ivhile  there  is  no  a  j^tiori  objection  to  applying  the  general 
provisions  of  the  Limitation  Act  in  the  ctmputation  of  periods 
of  limitation  pretciibed  by  Special  or  Local  Acts,  there  may  yet 
be  special  reasons  why,  in  the  case  of  a  particular  Act  or  of  a 
particular  section  thereof,  these  general  provisions  should  not 
and  cannot  be  applied.  And  in  the  present  case  we  have  to 
see  whether  an  application  under  Section  18  of  Act  I  of  1894  can 
in  terms  come  within  the  purview  of  Section  12  of  the  Limitation 
Act. 

Under  Section  18  (1)  of  the  Land  Acquisition  Act,  1894 — 
**  Any  person  interested  who  has  not  accepted  the  award  may, 
"  by  written  application  to  the  Collector,  require  that  the  matter 
"  be  referred  by  the  Collector  for  tl;e  deterniiiiation  of  the 
•*  Court,"  etc. 

Section  12  of  the  Limitation  Act  runs  thus  : — 

"  In  computing  the  period  of  limitation  prepciibed  for  any 

"suit,  appeal  or  application,  the  day  fum  which    such  period   is 

*to  be  reckoned  shall  be  excluded." 

"  In  computing  the  period  of  limitation  prescribed  for  an 
"appeal,  an  application  for  leave  to  »j)peal  as  a  pauper,  and  an 
**  application  for  a  review  of  judgment,  the  day  on  which  the 
"judgment  complained  of  was  pronounced,  and  the  time 
requisite  for  obtaining  a  copy  of  the  decree,  sentence  or  order, 
**tppealed  against,  or  sought  to  be  reiewed,  shall  be  excluded." 

"Where     a  decree   is    appealed    against   or   sought   to   be 
["reviewed,     the    time   requisite   for   obtaining   a   copy   of   the 
"judgment  on  which  it  is  founded  shall  also  be  excluded." 

*  *'  In  computing  the  period  of  limitation  prescribed  for  an 
'Application  to  set  aside  an  award,  the  time  requisite  for 
"  obtaining  a  copy  of  the  award  shall  be  excluded." 
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Of  these  four  paiagraphs  the  firi^t  is  admittedly  and  obviously 
of  general  applicability  so  far  as  applications  are  coucerend.  Bu 
in  the  present  case  the  mere  exclusion  of  the  day  on  which  notice 
of  the  Collector's  award  was  given  to  the  objector  would  no 
suffice  to  save  limitation,  and  it  was  therefore  necessary  foi 
Mr.  Grey  to  contend  that  an  additional  extension  of  time  wa« 
permissible  under  one  or  other  of  the  remaining  thret 
paragraphs.  We  have  given  the  learned  Counsel's  argument 
every  consideration,  but  while  reluctant  to  dismiss  a  claim  of  thi 
kind  now  before  us  on  the  technical  ground  of  limitation,  we  fine 
ourselves  compelled  to  hold  that  there  is  nothing  in  Section  12  oj 
the  Limitation  Act  which  can  rightly  be  applied  to  an  applica- 
tion under  Section  18  (1)  of  Act  I  of  1894.  Such  an  applicatioi 
is  neither  in  letter  nor  in  spirit  an  "  appeal,"  nor  is  the  Collectoi 
in  such  cases  an  appellate  authority  empowered  to  deal  witb 
his  award  on  appeal. 

Nor  again  can  it  be  said  that  an  application  under  Sectiot 
18  (1)  of  the  Land  Acquisition  Act  is  in  any  sense  an  applicatioi 
for  review  of  judgment,  for  not  only  is  a  Collector's  award  not  8 
*'  judgment,"  or  a  "  decree,  "  but — and  this  is  the  more  importan' 
objection — the  Collector  is  not  asked  to  review  his  award.  Al 
that  the  application  prays  for  is  that  the  matter  be  referred  t< 
the  determination  of  the  Court,  and  it  would  be  a  strange  misuw 
of  language  to  describe  an  application  such  as  this  as  either  "ar 
appeal  "  or  "  an  application  for  review  of  judgment." 

There  remains  for  consideration  the  fouith  paragiaj'h  oi 
Section  12  of  the  Limitation  Act.  Heie  again  we  find 
impossible  to  hold  that  an  application  under  Section  18  (1)  ol 
Act  I  of  1894f  falls  under  Section  12  of  the  Limitation  Act  a«  sii 
application  to  set  aside  an  award.  It  is,  according  to  the  plain 
langnage  of  the  sub-section,  nothing  of  the  sort.  The  perFor 
who  has  not  accepted  the  award,  no  doubt,  wishes  to  have  it  set 
aside,  but  he  is  compelled  for  this  purpose  to  adopt  the  proceduK 
laid  down  by  law  and  to  apply  to  the  Collectoi— not  to  set  asid( 
the  award,  for  this  is  a  power  which  the  provisions  of  the  Act 
do  not  confer  upon  the  Collector — but  to  refer  the  matter  to  the 
Civil  Court. 

Mr.  Grey  ingeniously   argued  that   inasmuch   as    the    very 
object  of  the  application  is  to  have  the  awaid   set   aside   and   as 
in  such  cases  the  application  is   in   realitj  one  made  to  the  Court, 
the  Collector  having  no  option  but   to  refer  the  matter  as  prayed,^ 
the  applicfLtion  is,  in  all  but  letter,  an  application  to  set  aside  an 
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award,  and  that  we  should  be  justified  in  so  holding  upon  the 
principle  that  Statutes  of  Limitation  being  restrictive  of  ordinary 
legal  rights  should  as  far  as  possible  be  construed  in  favour  of 
the  right  to  proceed. 

This  principle  is  well  recognised  (see  JJmea  Shankar 
Lakhmiravi  v.  ChhotaUl  Vajeram  (>),  at  page  22,  and  Lallubhai 
V.  Narun  (-)  at  page  724),  but  it  can  be  applied  only  in  cases  of 
doubt  and  of  ambiguity  of  language.  When,  however,  as  here, 
the  words  of  the  Statute  are  perfectly  plain,  we  have  the  highest 
authority  for  holding  that  a  so-called  "  Equitable  construction  " 
is  not  permissible,  no  matter  what  the  apparent  hardship  may 
be.  "  The  Statute  "  I.e.,  of  Limitation — say  their  Lordships  of 
the  Privy  Council  in  Luchmte  Bvxsh  Hoy  v.  Eutijeet  Ham 
Pan Juj/  (')  at  pagfs  376   and   377  "ATms^   receive   a    cot.strudion 

"  according  to  its  plain  uords It   has  been    said  that   this 

*'  case  ought  to  be  decided  upon  an  equitable  construction,  and  not 
"  upon  the  strict  words  of  the  Statute;  but  their  Lordships  think 
*'  Statutes  of  Limitation,  like  all  ethers,  ought  to  receive  such  a 
"  conntruction  as  the  language  in  its  plain  meaning  imports. 
*'  Stattites  of  Limitation  are  in  their  nature  strict  and  inflexible 
"  enactments." 

Refeniug  to  this  well-known  passage,  Mr.  Justice  Chatterji 
has  observed :  "  By  the  teim  strict  construction  is  meant 
'•  nothing  more  than  the  words  of  a  Statute  should  be  fairly  and 
"  faithfully  interpreted,  so  as  not  to  include,  on  the  one  hand, 
"  cases  not  within  its  operation  according  to  the  plain  sense  of 
"  the  word?,  nor,  on  the  other,  to  exclude  those  clearly  wit  I- in  its 
"  operation"  (Rangan  v.  Mahliib  Chand  (*)).  And  it  is  haidly 
necessary  to  quote  authority  fc-r  the  proposition  that  a  Court  has 
no  power  to  extend  by  indulgence  the  period  of  limitation 
prescribed  by  law,  unless  indeed  that  power  is  in  express  terms 
conferred  upon  the  Court.  If,  however,  an  authority  for  this 
proposition  is  needed,  it  will  be  found  in  Sadhu  Singh  v. 
Mtissammat  Kithnee  (*). 

As,  therefore,  the  words  of  Section  18  (1)  of  Act  I  of  1894, 
and  of  Section  12  of  the  Liniiiu.icii  Act  are  perfectly  clear  and 
unambiguous,  and  as  in  their  plain  ordinary  sense  the  words 
employed  in  Section  12  of  the  latter  Act  cannot  be  construed  in 
such  a  forced  manner   us   to   cover   the   case   of   au    application 


(•)  I.  L.  R.,  /  B  m.,  10.  (')  20  W.  R.,  375. 

(»)  I.  L.  R,  17  Bo,,,.,  719.         (•)  55  P.  R.,  1897. 
C)  3  All.,  U.  C.  R.,  318. 
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under  Section  18  (1)  of  the  former  Act,  we  are  compelled  upon 
the  authorities  to  hold  that  the  application  of  the  2nd  May  1901 
was  at  the  time  of  presentation  barred  by  time  and  as  such  was 
rightly  dismissed  by  the   lower  Court. 

We  accordingly  reject  this  appeal  with  costs. 

Appeal  dismissed. 

No.  80. 

Before  Mr.  Justice  Eattigan. 

/  SUNDUR  SINGH— PLAINTIFF, 

Bbvbsimce  Side.  .|  ,  Versus 

L  .y'     KESAR  SINGH,-DEFENDANT. 

Civil  Reference  No.  32  of  1904. 

Jurisdiction  of  Civil  or  Revenue  Court— Suit  for  share  of  profits — Fart- 
nemhip  for  cultivation  of  land — Suit  by  a  co-sharer  for  share  of  profits — 
Punjab  Tenancy  Act,  1887,  Section  77  (3)  (k). 

A  suit  by  the  plaintiff  for  his  share  in  the  prodnce  of  certain  land 
owned  by  the  defendant  which  he  cultivated  in  partnership  with  the 
defendant  under  an  agreement  whereby  he  was  to  receive  one-fourth  of 
the  produce,  held  to  be  a  suit  by  a  co-sharer  for  a  share  in  the  profits  of  the 
holding  within  the  meauiug  of  Section  77  (3)  (fc)  of  the  Punjab  Tananoy 
Act,  1887,  and  was  cognizable  by  a  Revenue  Court.  , 

Case    referred    by  A,   E.    Martineau,    Esquire,    Divisional   Judge, 
Lahore  Division,  on  16th  March  1904. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the 
Court  delivered  by 

\Sth  June  1904  Rattigan,  J. — The  question  with  which  I  have  to  deal  in  Ihis 

1  eference  is  whether  the  present  suit  comes  within  the  puiview  of 
Section  77  (3)  (fc)  of  Act  XVI  of  1887  'r^  Admittedly  the  land  in 
dispute  belongs  to  defendant,  but  plaintiff  alleges  that  he  cul- 
tivated the  land  in  partnership  with  defendant  under  an 
agreement  whereby  he  was  to  leceive  one-fourth  of  the  pi-oduce. 
As  defendant  has  taken  the  whole  of  the  produce  and  refuses  to 
give  plaintiff  his  share,  the  latter  has  been  compelled  to  institute 
this  suit.  Is  this  a  suit  by  a  co-sharer  in  an  estate  or  holding 
for  a  share  of  the  profits  thereof  ?     In  my  opinion  it  is. 

The  term  "  co-sharer  "  is  not  defined  in  Act  XVI  of  1887,  but 
the  terra  "  holding "  is  defined  (Section  4  (9))  as  having  the 
meaning  assigned  in  the  Punjab  Land  Revenue  Act  to  that  \ovm, 
and  by  Section  3  (3)  of  the  last  mentioned  Act  "  holding  "  is 
defined  to  mean  "  a  share  or  portion  of  an  etsate  held  by  one  landr 
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owner  or  jointly  by  two  or  more  landowners."  It  would  follow 
from  this  that  the  persons  who  are  spoken  of,  in  clause  (fc)  of 
Section  77  (3)  of  Act  XVI  of  1887,  as  "  co-sharers,  "  are  the 
persons  who  jointly  hold  a  share  or  portion  of  an  estate,  that  is 
to  say,  the  joint  landowners.  Now  this  term  "landowner" 
includes  every  person  (other  than  a  tenant  or  assignee  of  land 
revenue)  who  is  in  possession  of  an  estate  or  any  share  or  portion 
thereof  or  in  the  enjoyment  of  any  part  of  the  profits  of  an  estate 
(Section  3  (2)  of  Act  XVII  of  1887  and  Section  4  (9)  of  Act 
XVI  of  1887),  plaintiff  by  virtue  of  the  agreement  under  which 
he  cultivates  (or  alleges  that  he  cultivates)  the  land  is  thus  a 
joint  landowner  io  the  holding,  and  as  such  he  is  a  co-sharer 
in  the  same.  Upon  his  allegations,  therefore,  the  suit  is  one  by 
a  co-sharer  for  a  share  in  the  profits  of  the  holding,  within  the 
meaning  and  for  the  purposes  of  Section  77  (3)  (k)  of  the 
Punjab  Tenancy  Act,  1887. 

As  the  parties  have  not  been  prejudiced  by  the  case  having 
been  tried  by  the  Munsif  as  a  civil  case,  I  direct  that  the  deci-ee 
of  the  Munsif  be  registered  as  the  decree  of  an  Assistant  Collector, 
Ist  Grade,  in  the  Lahore  District,  and  that  the  appeal  of  the 
defendant  to  the  Divisional  Court  be  returned  by  the  Divisional 
Judge  to  the  appellant  for  presentation  in  the  Court  having 
jurisdiction 


No.  81. 
Before  Sir  William  Clark,  Kt.,  Chief  Judge, 
and  Mr.  Justice  Robertson. 

MUHAMMAD  HASAN  AND  ANOTHER,— 
(Plaintiffs),— APPELLANTS, 

GHULAM  JILANI  AND  OTHERS,— (Defendanis),—  ] 

RESPONDENTS. 

Civil  Appeal  No.  591  of  1903. 

Suit  for  mesne  profits  accrued  betioeen  the  date  of  decree  and  of  delivery  of 
po$xe$tion — Suit   btscd  on  tioo  eauiCi  of  action^  one  cognt'tablt  by  Civil  Court 
tkt  other  cojniz  ible   by   Revenue  Covrt — Juritiictinn   of  Civil  or   Revenue 
Court— Punjab  Tenancy  Act,  1887,  Section  77  (3)  (Jk). 

Plantiff  stied  for  possessloa  of  certain  land  and  obtained  a  decree 
Against  defendants  1—3.  He  applied  for  execotion,  but  on  the  defendants' 
motion,  who  had  preferred  an  appeal  against  the  decree,  the  execution  was 
■ospeuded  on  their  furnishing  the  security  of  defendant  4,  for  the  due 
performance  of  such  decree  as  might  be  erentually  passed  in  appeal.  The 
was  taken  up  to  the   Privy  Coanoil,  but  the  judgm  ent-deb(on  losi  it 


>  Apprllatb  Sidv. 
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throughout.  The  plaintiff  nfter  obtaininp:  posaepsion  tf  the  property 
sued  the  defendants  for  the  profits  of  the  est.-ite  due  to  him  by  the  latter 
for  the  period  dnring  which  execution  was  stayed.  The  District  Judge 
declined  jurisdiction  on  the  ground  that  the  suit  being  one  by  a  co-sharer 
in  a  holding  for  a  share  of  the  profits  thereof  was  tojiiii^ablc  only  by  a 
Revenue  Court. 

Eeld,  that  the  suit  as  laid  was  neither  cognizable  exclusivly  by  a 
Civil  and  nor  by  a  Revenue  Court. 

The  claim  as  regards  defendants  1 — 3  was  a  claim  by  a  co-sharer  in  a 
holding  for  a  share  of  the  profits  thereof  and  was  cognizable  only  by  tho 
Revenue  Courts  under  clause  (fc)  of  Section  77  of  the  Punjab  Tpnancy 
Act,  while  the  claim  as  against  defendant  4  (the  surety)  having  been  based 
on  a  contract  was  cognizable  by  a  Civil  Court. 

Held,  further,  that  where  a  plaintiff  brings  a  suit  which  comprises 
two  claims  on  different  causes  of  action,  one  of  which  is  cognizable  by  a 
Civil  Court,  while  the  other  is  cognizable  by  a  Revenue  Court,  the  proper 
procedure  for  the  presiding  Judge  is  to  return  the  plaint  to  the  plaintiff 
for  amendment  by  striking  out  one  of  the  causes  of  action  and  bringing 
his  suit  in  the  Civil  or  Revenue  Court  or  suits  in  both,  as  he  may  think 
proper. 

Muitsfjmmat  Karmon  v  Jiivan  Mai  ('),  referred  to. 
Miscellaneous    appeil  from    the    order    of  Lallt    ILirnam    Vas, 
District  Judge,  Montgomerij,  dated  27th  March  1903. 

Ishwar  Das,  for  appellants. 
Ganpat  Rai,  for  respondents. 

The  judgment  of  the  Court  was   delivered  by 

lOth  June  1904,  Clark,  C.  J. — The  facts  arc   sufficiently  stated   iu  the   order 

of  the  District  Judge,  which  runs  as  follows  :  — 

"  In  this  case  the  first  point  for  decision  is  whether  tho  suit  is 
"  cognisable  by  a  Revenue  Court  or  Civil  Court.  The  defendant 
"  has  pleaded  that  ifc  is  a  revenue  suit  under  Section  77  (k)  of  the 
"Tenancy  Act.  The  facts  are  that  plaintiff  No.  I  sued  for 2,000 
"(/feumoos  out  of  4,000  ^^M»nao3  or  half  of  land  in  chak  Mchdi 
"Khan  and  obtained  a  decree  on  3Lst  October  1892.  He 
"  applied  for  execution  but  defendants  appealed  and  had  the 
"execution  postponed.  The  appeal  went  up  to  the  Privy 
"  Council  and  the  plaintiff  obtained  possession  on  26th  February 
"  1900.  The  plaintiff  and  his  brother  have  now  sued  for  produce 
"  and  other  proBts  of  the  land  from  Kharif  1892  to  Kliarif  1899, 
"i.e.,  from  the  date  of  tho  decree  to  tho  date  of  taking 
"  possession.    By  obtaining  a  decree  for  possession  of  half  the  land 


(')  19  P.  R.,  1892. 
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"  the  plaintiff  no  doubt  became  a  co-sharer  in  an  estate  which 
*'  became  joint  by  virtue  of  the  decree,  and  this  being  a  claim  for 
"  plaintiff's  share  of  produce  of  the  estate  for  the  period  when 
"  the  estate  was  joint,  I  have  no  hesitation  in  holding  that  the 
"suit  lies  to  the  Kevenue  Court  and  the  Civil  Court  has  no 
"  jurisdiction  to  try  it. 

"  Plaint  returned  for  presentation  to  Revenue  Court  having 
"  jurisdiction.  Plaintiffs  to  pay  defendants'  pleader's  fee,  Rupees 
"  25." 

It  is  only  necessary  to  add  that  the  execution  of  the  decree 
against  defendants  1 — 3  was  stayed  on  their  application,  on 
their  furnishing  the  security  of  defendant  4  for  the  due 
performance  of  such  decree  as  might  be  eventually  passed  against 
defendants  1 — 3. 

For  plaintiff  it  is  argued  that  the  suit  is  based  on  a  special 
agreement,  which  defendants  1—3  as  principals  and  defendant 
4  as  security  entered  into  with  plaintiff  as  a  condition  for  the  stay 
of  execution  of  decree,  by  which  they  agreed  to  pay  plaintiff  the 
produce  of  the  land  for  periods  during  -which  execution  was 
stayed  in  case  the  first  Conrt's  decree  was  upheld  in  appeal,  and 
that  the  suit  is  therefore  a  civil  suit  based  on  agreement. 

We  are  unable  to  look  upon  the  stay  of  execution  on 
furnishing  security  for  due  performance  of  the  decree  that  may 
be  eventaally  passed  as  being  a  fresh  agreement  by  the  judg- 
ment-debtors to  pay  produce  of  the  land  subsequent  to  the  decree. 
The  decree  itself,  both  of  the  first  and  Appellate  Court,  is  a 
decree  for  possession  alone  and  makes  no  order  as  to  subsequent 
share  of  profits.  Plaintiff's  right  to  them  rests  on  the  title 
established  by  the  decree,  but  not  on  the  decree  itself.  The  claim, 
therefore,  as  regards  defendants  1 — 3  is  a  claim  by  a  co-sharer 
for  the  share  of  the  profits  of  an  estate— 77(fc),  Punjab  Tenancy 
Act,  1887 -and  a  revenue  suit. 

The  claim  as  against  the  surety,  defendant  4,  is  a  claim 
based  on  contract  and  a  civil  suit. 

The  question  then  arises  how  should  the  claim  be  dealt 
with,  it  would  obviously  be  convenient  that  the  whole  claim 
should  be  tried  against  all  the  defendants  in  one  suit,  but  unfor- 
tunately the  law  does  not  permit  of  this  being  done,  it  would 
perhaps  have  been  possible  in  the  Punjab  Tenancy  Act  to  give 
the  Chief  Court  power  to  authorise  either  the  Revenue  or  the 
Civil  Court  to  determine  such  cases,  but  this  has  not  been  done. 
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It  is  necessary  therefore  to  split  up  the  cluim,  and  bring  so 
much  of  it  as  is  a  revenue  suit  in  the  Hevenue  Court  and  so 
much  as  is  a  civil  suit  in  the  Civil  Court. 

This  was  the  course  pursued  in  Mvssammat  Karmon  v.  Jiwan 
Mai  (I),  a  suit  for  possession  and  mesne  profits  where  the 
suit  for  possession  had  to  be  brought  in  the  Civil  and  for  mesne 
profits  in  the  Revenue  Court,  also  in  Civil  Refeifiice  No.  56  of 
1896  unreported.  This  was  a  suit  for  aiTears  of  rent  under  a 
lease  for  Rupees  5,490,  annual  rent,  the  property  rented  being 
partly  shops  and  partly  agricultural  land.  The  question  was 
discussed  whether  the  Civil  Court  could  deterniine  the  part  of 
the  claim  relating  to  land,  and  it  was  held  that  it  could  not ;  that 
it  was  necessary  to  determine  how  much  of  the  rent  was  for 
shops  and  how  much  for  land,  and  that  the  claim  for  rent  of 
shops  must  he  heard  in  the  Civil,  and  for  rent  of  land  in  the 
Revenue,  Court. 

It  will  be  necessary,  therefore,  for  the  plaintiff  in  this  case 
to  amend  his  plaint,  and  bring  his  suit  either  in  the  Civil  or  the 
Revenue  Court,  or  suits  in  both,  according  as  the  jurisdiction 
lies.  His  claim,  as  at  prasent  brought,  lies  neither  in  the  Civil 
nor  in  the  Revenue  Court. 

The  appeal  will,  therefore,  be  dismissed,  except  as  regards 
the  order  as  to  costs.  The  parties  will  bear  their  own  costs  in 
both  Courts, 

Appeal  dismissed. 


No.  82. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr. 

Justice  Beid. 

SHAH  RAHMAN,— (Plaintiff),— APPELLANT, 

Reference  Side.  <  Versus 

ISMAIL  KHAN,— (Dkfendant),— RESP0NDP:NT. 
Civil  Reference  No.  3  of  1904. 

Suit  for  money  due  as  compensation  for  the  aiduction  of  n  wtina^i— 
Consideration,  legality  oj— Contract  Act,  1872,  Section  23. 

Held,  that  a  promise  to  pay  a  s?um  of  money  as  compensation  for  the 
abduction  of  a  woman  is  enforceable,  provided  the  abduction  does  not 
oonstitate  a  non-com po a ndable  offence. 

(')  19P.  B.,  1892. 
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Kahna  v.  Kahn  Singh  (>),  Kalla  Mai  v.  Dina  (-),  Woiiri  Hal  v. 
Ballia  (=»),  Srirangachariar  v.  Rarnasaini  Ayyavgar  (*),  and  Gohardhan 
Das  V.  Jai  Khhen  Das  (*),  referred  to. 

Case  referred  by  Sardar  Baltcant  Singh,  District  Judge,  Miantoali^ 
on  SOth  April  1903. 

This  was  a  reference  to  the  Chief  Court  made  by  the  District 
Judge  of  Mianwali  to  determine  whether  a  promise  to  pay  a 
sum  of  money  as  compensation  for  the  abduction  of  a  woman  is 
enforceable  having  regard  to  the  terms  of  Section  23  of  the 
Indian  Contract  Act. 

The  order  of  reference  was  as  foUowp  : 
There  is  a  custom  in  this  district,  especially  in  Bhangi  Khail,   provid- 
ing that  if  any  person  abducts  a  virgin,  a  married  woman  or  a   widow,   he 
should  pay  Es,  2i5  (or  more  or  less)  than  that  to  the  relations  (icurtsa) 
of  her  husband  and  her  parents   as  compensation.     The    details  of  the 
custom  are  given  in  para.  51  of  the  Riwaj-i-am  of  Tahsil  Isa  Khail.    Accord- 
ing to   this  custom  when  aay  one  abducts  a  woman,  the  relations   of   the 
woman  cause  the  person  who  has  abducted  her,  or  some  one  else  to  enter 
into  an  oral  agreement  in  respect  of   compensation,  or  cause   him   to 
execute  an  agreement.  Sometimes  suits  are  brought  in  Civil  Courts  on  the 
basis  of  such  agreement,  ifec,  in  the  Court  of  non-payment  of  money.     But 
there  is  always  a  difference  of  opiuiou    among  the  Judges  of   Civil  Courts 
in  regard  to  these  agreements.    Some  Courts  pass  decrees  considering   the 
matters  to  relate  only  to  compensation,  while  others  holding  such   agree- 
ments to  be  against  public  policy  .ind  morality  under  Section  23  of  the 
Indian  Contreict  Act  have  dismissed  the  claims.  Some  instances  bearing  on 
the  subject  and  cited  in  the  said  Riwaj-i-am  are  forthcoming  in  the  file  of 
the  cisa  of   Kajal  Khan  v.  N-idir-ud-din,  Sec,  rflsiJeuts  of  B-iti    Sar,    claim 
for  Us.  316  decided  on  7th  April  1902.     In  that  case,  a  decree   was   passed 
by  the  Mnnsif  and  it  was  upheld  by  the  Appellate  Court  (Divisional  Judge). 
But  some  cases  have  been  dismissed  and  copies  of   the  judgments   passed 
in  those  cases  are  also  attached  to  the   file.    The  present  snit   is  of  a 
similar    nature.    The  claim    was  considered  by  the   first    Court  to  be 
against  public  policy  and   waa  dismissed.     In   reality  this  claim  is  for 
compensation,  and  in  my  opinion  aach  a  claim  can  be  brought.     But  so 
long  as  this  point  is  not  positively  settled  by  the    Chief  Court,   there   will 
always   be  a  difference   of  opinion  among  the  Judges  of  the   subordinate 
Courts.  It  is  not  proper  that  there  should  be  difference  of  opinion  among 
Judicial  Officers  on  one  and  the  same  point.     Therefore  I  am  of  opinion 
that  the  point  as  to  whether  such  an  agreement  is  against  morality   and 
public  policy,  or  whether  it    is   valid   as   being    an  agreement  to  pay 
compensation,  should  be  decided  by  the  Chief  Court. 

(»)  100  P.  R.,  1879.        (»)  128  P.  R.,  1869,  F  B. 
(»)     50P.  B.,  1880.         i*)   I.  L.R.,XVU I  Had.,  IS9, 
(»)/.!.  R.,  XXH  All.,  22i. 
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The  judgment  of  the  Chief  Court  was  delivered  by 
22nd  April  1904.  Reid,  J.— The  question   referred  is   whether  a  promise  to 

pay  a  sum  of  money  as  compensation  for  the  abduction  of  a 
woman  is  enforceable,  having  regard  to  the  terms  of  Section  23 
of  the  Contract  Act.  Kahna  v.  Kalu  Singh  (^),  Kalla  Mai  v. 
Di'na  (*),  and  Waziri  Mai  v.  BalUa  {^),  are  not  on  all  fours,  as 
they  djeal  with  suits  to  recover  money  paid  to  a  person  who  has 
failed  to  perform  the  consideration  for  the  payment.  The  case 
before  us  is  one  of  compensation  for  an  act  already  done  and,  in 
our  opinion,  the  sum  promised  is  recoverable  by  suit  if  the  abduc- 
tion did  not  constitute  a  non.compoundable  offence.  The  tendency 
of  the  promise  is  not,  as  in  the  1889  case,  to  subordinate  and 
postpone  the  interests  of  a  minor  to  those  of  the  guardian. 

If  the  abduction  in  question  constituted  a  non-compoundable 
offence  the  promise  to  pay  is,  in  our  opinion,  not  enforceable, 
the  consideration  for  the  promise  being  obviously  the  stifling  of 
criminal  proceedings.  Srt'rangachanar  v.  Ramasami  Ayyangar  (*) 
and  Qobardhan  Das  v.  Jai  Kishen  Das  ('),  are  authority  for 
holding  that  such  consideration  is  unlawful  within  the  terms 
of  Section  23  of  the  Contract  Act. 


No.  83. 

Before  Sir  William  Clark,  Kt,  Chief  Judge, 
and  Mr.  Justice  Reid. 

MUKANDA  MAL  AND  OTHERS,— CREDITORS, 

Reference  Side.  ^  Versus 

TARA   SINGH   AND  ANOTHER-JfJDGMENT-DEBTORS. 

Civil  Reference  No.  5  of  1904. 

Ajiypcal—Piriod  of  limitation  for  an  appeal  vnder  Section  588  (17)  of 
the  Code  of  Civil  Procedure— Piinjah  Courts  Act,  1884,  Section  43  (1)  (h). 

Held,  that  the  period  of  limitation  for  an  appeal  to  a  Divibional  Com  t 
under  Section  588  (17)  of  the  Code  of  Civil  Procedure  is  that  prtscTibtd  ly 
Section  43  (1)  (l>)  of  the  Punjab  Courts  Act,  viz.,  60  days, 

Cai-e  referred  hy  E.  Scott  Smith,  Esquire,  Divisional  Judge, 
Jhelum  Division,  on  9th  Febrttary  1904. 
The  judgment  of  the  Court  was  delivered  by 

20th  April  1904.  Reid,  J. — The  point    referred  is  the  period  of  limitation  for 

appeals  under  Section  588  (17)  of  the  Code  of  Civil  Procedure  to 
the  Divisional  Court. 

(')  lOG  P.  R.,  187'J.  (')  128  P.  R.,  1881),  F.  B. 

(')    60  P.  R.,  1880.  (♦)  /,  L.  li.,  XVIll  Mad.,  189. 

(»)  I.  L.  R,,  XXII  All.,  224. 
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Under  Section  589  (a)  of  the  Code  such  appeals  lie  to  the 
JJistrict  Court  where  the  order  was  passed  by  a  Court  subor- 
dinate to  that  Court,  and  by  Notification  No.  9-iO  of  the  24th 
'ctober  1888,  at  page  92  of  the  Rales  and  Orders  of  this  Coui-t, 
the  Local  Government  declared,  under  Section  23  (6)  of  the 
Courts  Act,  that  for  the  purposes  of  Section  589  (a)  the  Divisional 
Court  should  be  deemed  to  be  the  District  Court. 

Section  43  (1)  (6)  of  the  Courts  Act  provides  60  days' 
limitation  for  appeals  which  lie  to  the  Divisional  Court  and,  in 
oar  opinion,  the  fact  that  appeals  which  lie  to  District  Courts  in 
Bcgulation  Provinces  lie  to  Divisional  Courts  in  this  Province 
docs  not  affect  the  period  of  limitation  provided  for  appeals 
which  lie  to  Divisional  Courts. 

Our  aoswer  to  the  reference  is  that  the  60  days'  rule  applies. 

No.  84. 
Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr.  Justice 
Anderson. 


BUTA,— (Defendant),— APPELLANT,  \ 

Versus  > 


Appellate  Side. 


PAKMA  NAND  AND  OTHERS,— (Plainjiffs),— 
RESPONDENTS. 
Civil  Appeal  No.  828  of  1904. 

Limitation  Act,  1877,  Sections  5,  22 — Application  for  leave  to  appeal 
in  forma  pauperis — Rejection  of  application — Extension  of  time  granted 
for  payment  of  Court-fees — Payment  of  Court-fees  after  period  of  limituliun  — 
Sufficient  cause  for  not  filing  appeal  tvithin  time — Payment  of  principal — 
Fads  of  such  payment  mtwt  appear  in  writing  of  person  making  the  payment. 

An  application  for  leave  to  appeal  in  forma  pauperis  was  presented 
by  the  appellant  within  the  prescribed  period  of  limitation.  After  inquiry 
as  to  the  alleged  piiupcriBm  the  Judge  rejected  the  petition,  but  granted 
him  two  months'  time  to  pay  the  Court-fee.  The  Court  fees  was  duly  paid 
within  the  jieriod  allowed  by  the  Judge  and  the  appeal  was  admitted.  Ou 
the  date  of  hearing  the  respondent  pleaded  limitation,  as  at  the  time  the 
Court  fees  was  paid  the  appeal  was  beyond  time. 

Heti  that  the  appeal  was  not  barred  by  limitation.  The  prosecution 
of  an  application  for  leare  to  appeal  as  a  pauper  was  sutticieut  cause  within 
the  meaning  of  Section  5  of  the  Limitation  Act  for  not  presenting  the 
Appeal  in  time. 

Mtusammat  Intitain  Begam  v,  Mmsammat  Waziraji  {^),  Raja  Bam  V. 
Tilok  Chand  (»),  Jumnabai  V.  Visaondas  Button  Oumd  (»),  and  Bai  Ful  v, 
Desai  Manorbhai  Bhavani  Das  (♦),  cited  and  followed. 

<•)  47  P.  B.,  1899.        (')  /.  £.  B.,  XKI  Bom.,  6/b. 
(")  69  P.  R.,  1903.        (•>  /.  L.  R.,  ZXll  Bom-,  849. 
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Bishnath  Prasad  v.  Jagarnath  Prasad  (*),  Alhasi  Begam  v.  Nanhi 
Begam  (-),  Ecshav  Ram  Chandra  Deshpande  v.  Krishriarao  Vinkatish 
Inanidar  ('),  and  Aubhoya  Churn  Dey  Roy  v.  Bisscssivari  (*),  not  followed. 

To  satisfy  the  conditions  of  Section  20  of  the  Indian  Limitation  Act, 
it  is  not  necessary  that  the  writing  evidencing  the  payment  should  contain 
an  explicit  statement  in  the  hand-writing  of  the  person  making  the  same 
that  it  is  a  payment  made  in  part  payment  of  the  debt.  It  is  sufficient  if 
it  is  in  fact  a  part  payment. 

Mandardhar  Aith  v.  The  Secretary  of  Stcd"  for  India  in  Council  (**), 
Diwan  Buta  Singh  v.  HuJcam  Chand  C^),  cited  and  followed. 

Sardar  Bachittar  Singh  v.  Jagan  Nath  (J ) ,  Mukhi  Haji  Rahmutulla  v . 
Coverji  Bhvja  (*),  Jonhi  Bhaishankar  v.  Bai  Farvati  ("),  Mackenzie  v. 
Tiruvengadathan  ('"),  and  Jada  Ankama  v.  Nadimpalle  Rama  ('  ^),  referred 
to. 

First   appeal  from    the   decree  of    Bai   Bahadur  Lala  Buta  Mul, 
District  Judge^  Lahore,  dated  2lst  February  1901. 

Herbert,  for  appellant. 

Beechey  and  Dhanpat  Rai,  for  respondents 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the 
Court  delivered  by 

22nd  April  1902.  Anderson,  J.— An  application  was  put  in  a  few  days   before 

hearing,  requesting  that  security  for  costs  might  be  taken  from 
appellant.  The  order  passed  on  this  by  the  Judge  in  Chambers 
was  that  counsel  must  be  prepared  to  argue  the  appeal  on  the 
day  fixed,  and  that  the  application  was  put  in  at  a  late  stage. 

Appellant's  counsel  does  not  admit  the   fact   of   appelliiDi 
fixed  residence  being  out  of  British  India,  and  \vu  do  not  think  thi8 
question  should  now  be  gone  into  when  the  appeal   is  ready   for 
hearing  and  rule  accordingly. 

A  preliminary  point  was  taken  by  respondent  that  as  Buta's 
application  for  leave  toappeal  as  a  pauper  was  rejected  on  24th 
July  1901,  and  no  fresh  appeal  on  proper  stamp  was  filed  within 
limitation  calculated  from  the  date  of  the  decree,  there  is  i  - 
appeal  before  the  Court,  and  if  it  can  be  held  that  there  is  such 
an  appeal  it  is  time  barred. 

The  order  passed  on  24th  July  1901  was  as  follows  :  — 

'*  In  the  face  of  the  report  it  is  impossible  to  admit  the 
'*  appeal  in  forma  pauperis.  The  applicant  will  be  allowed  two 
"  months  from  date  to  file  the  appeal   on  proper  stamp." 


(1)  I.  t.  B.,  XI II  All,  305..  («)  124  P.  R.,  1894. 

(«)  I.  L  B.,  XVIII  All,  206.  r)lP.  B.,  1897. 

(»)  I.  L.  R.,  XX  Bom.,  508.  (")  /.  L.  R.,  XXIII  Gale ,  546 

(*)  I.  L.  R.,  XXIV  Calc,  889.  («)  J.  L.  R„  XXVI  Bom\  246* 

(»)  6  Calc,  W.  N.,  218.  (»")/.  L.  R.,  IX  Mad.,  271. 

{^^)LL.R.,  VI  Mad.,  281. 
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On  10th  September  in  compliance  with  this  order  (the 
nellant)  tendered  the  proper  stamp  and  asked  that  a  date  for 
irins;    might  be  fixed.     On  30th  October  1901  the  same  Judge, 

before  whom  the   application  for  leave  to  appeal  as  a  pauper 

had  been,  admitted  the  appeal. 

Mr.  Beechey  contends  that  a  copy  of  judgment  and  of 
decree  and  a  fresh  memorandum  of  appeal  should  have  been  filed 
within  the  time  allowed  by  the  Court  if  the  order  of  24th  July 
be  treated  as  extending  the  time  and  cites  J5/s7in^^^  Prasad  v. 
Jagarnath  Prasad  (^),  Abbasi  Begam  v.  Nanhi  Begam  (*),  Keshav 
Bam  Ghanira  JOeshpande  v.  Erishnarao  VenJcatish  Inamdar  (*), 
Aubhoya  Churn  Bey  Hoy  v.  Bissessioari  (*),  as  authority  for  the 
view  that  paying  in  the  Court-fee  could  not  be  held  to  relate  to 
the  memorandum  of  appeal  which  accompanied  the  application 
for  leave  to  appeal  as  a  pauper  so  as  to  convert  that  memorandum 
into  a  good  appeal  within  time. 

Mr.  Herbert  relied  on  the  provisions  of  Section  5  of  the 
Limitation  Act  and  pointed  out  that  his  client  in  simply  filing 
stamp,  as  ordered  by  the  Judge,  did  all  that  was  necessary,  as 
the  Judge  had  by  implication  intimated  that  he  would  treat  the 
appeal  as  regularly  filed  provided  stamp  was  paid  in  and,  in  fact, 
did  so.  He  further  pointed  out  that  the  ruling  in  Bishnnth 
"Prasad  v.  Jagarnath  Prasad  (^),  was  not  followed  by  this  Court 
in  Mussammat  Intizam  Begam  v.  Mussammat  Waziran  ('),  and 
in  Raja  Ram  v.  Tiloh  Chand  (^),  where  full  stamp  was  paid 
daring  an  enquiry  as  to  alleged  pauperism  in  a  suit,  limitation 
was  allowed  to  plaintiff.  The  views  expressed  by  Farran,  C.  J., 
in  Jumnabai  v.  Visson  Das  Button  Chund  ('),  and  Bat  Fnl  v, 
Desai  Manor bhai  Bhavani  Das  ('),  are  in  accordance  with  the 
above.  In  the  latter  case  it  was  ruled  that  the  Judge  when 
disposing  of  the  pauper  application  may  still  treat  the  appeal  as 
existing  if  the  appellant  desires  to  continue  it.  This  was  very 
mach  the  case  here.  Bat«,  when  he  found  he  would  have  to  pay 
the  Court-fees  probably,  asked  for  some  time  to  be  allowed 
him  and  intimated  his  intention  of  going  on  with  the  appeal. 
In  such  a  case  as  the  present  wo  think  it  would  be  harsh  io 
refuse  an  extension  of  time  under  Section  5  of  the  Limitation 
Act  and  to  lay  down  that  the  appellant  had  failed  to  satisfy  tho 
Court  that  he  was  deserving  of  some  consideration. 


(>)  /.  L.  R.,  XIII  All.,  305.  (»)  47  P.  B.,  1889. 

)  I.  L.  R.,  XVIII  All.,  20G.  («)  59  P.  R.,  1903. 

' )  /.  L.  R.,  XX  Bom.,  508.  (')  /.  i.  B.,  XXI  Bom.,  676. 

I  /.  i.  li.,  XXIV  Calc,  889.  (•)  I.  L.  R.,  XXII  Bom.,  849. 
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The  unpublished  ruling  in  the  case  of  Mussammat  Murad 
Bihi  V.  Manohar  Lai  atid  others,  Civil  Appeal  1645  of  1898,  cited 
by  Mr.  Beechey  is  distinguishable  from  the  present.  There  this 
Court  declined  to  interfere  with  the  Divisional  Judge's  order 
rejecting  an  appeal  as  time  barred  on  the  ground  that  suflScient 
cause  had  not  been  shown  for  extending  time  under  Section  5. 

We  are  therefore  of  opinion  that  we  should  hold  that  there 
is  an  appeal  before  us  for  decision,  and  that  it  was  the  intention 
of  the  Judge  in  Chambers  to  extend  time  under  Section  5,  and  we 
accept  and  concur  in  his  view. 

The  main  question  for  decision  in  the  appeal  is  whether 
the  first  ground  taken,  viz.,  that  the  suit  is  barred  by  limitation, 
can  be  sustained. 

The  suit  was  on  book  accounts,  and  the  allegation  is  that 
defendant  on  4th  August  1896  admitted  due  a  balance  of 
Rs.  11,187  and  made  certain  repayments  in  part  up  to  27th 
November  of  the  same  year  for  which  credit  has  been  given,  the 
amounts  being  entered  in  plaintiffs'  account  book  by  the 
defendant  himself.  Certain  other  payments  in  kind  made  up  to 
May  1897  have  not  been  so  credited  in  the  account  as  there  has 
up  ^^  date  been  uo  settlement. 

At  an  early  stage  in  the  case  Buta  was  shown  the  entries 
of  repayment  in  the  account  alleged  to  be  in  his  hand-writing 
and  after  some  prevarication  denied  this  to  be  the  fact.  As  the 
suit  was  not  filed  till  29th  November  1899,  it  is  important  for 
plaintiff-respondent  to  show  that  he  is  entitled  to  claim  limitation 
with  reference  to  the  provisions  of  Section  20,  Limitation  Act,  in 
virtue  of  these  entries,  and  it  is  greatly  to  Buta's  interest  to 
impugn  at  least  the  fact  of  the  entries  being  made  a  t  the  time 
alleged. 

Mr.  Herbert  has  argued — (a)  that  the  payments  were  not 
made  by  Buta  himself ;  (6)  that,  if  made,  they  were  not  made 
on  27th  November  1896 ;  (c)  that  it  has  not  been  satisfactorily 
shown  that  either  or  both  are  in  Buta's  hand-writing  ;  (d)  that 
these  payments  do  not  constitute  part  payments  as  contemplated 
by  Section  20  of  the  Limitation  Act,  as  they  do  not  purport  to  be 
such,  which  is  an  essential  of  the  proviso  contained  in  the 
section;  (e)  assuming  the  above  four  points,  should  all  be  decided 
against  the  appellant,  the  suit  would  still    be   barred,  as  it  has 

not  been  shown  that  Buta  actually  made  llic  payrccnts  himself 

mid  that  they  were  not  made  by  an  agent. 
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We  are  satisfied  that  the  payments  parportinpr  to  have  been 
made  are  part  payments  in  Bata's  own  hand  and  under  his 
\,'nature  and  this  really  settles  the  case.  It  is  not  necessary 
mat  the  writing  should  contain  an  explicit  statement  that  it  is 
a  part  payment,  but  it  must  be  clear  that  it  is  one.  Here,  as  the 
debit  sideshows,  a  balance  of  Us.  11,187  against  Bnta  and  credit 
was  being  given  him  for  the  payments  entered  on  27th  November, 
't  is  evident  that  these  are  regarded  as  part  payment. 

Mr.  Herbert  has  cited  Diican  Buta  Singh  v.  Eukam  Chand  ('). 
Sardar  Ba^^hittar  Singh  V.  Jagan  Nath  and  another  (*),  Mukhi 
Haji  Uahmuttulla  v.  Coverji  Bhuja  ('),  and  Joshi  Bhoishanhar  v. 
Bai  Parvati  (*)  page  251,  in  snpport  of  Ihe  contention  that 
the  writing  must  on  the  face  of  it  show  itself  to  be  a  part 
payment,  but  according  to  our  view  of  the  construction  of  Section 
20  of  the  Limitation  Act  no  more  is  required  tlian  that  the  fact 
of  payment  must  appear  in  the  handwriting  of  the  person  making 
the  same,  and  it  must  be,  in  fact,  a  part  payment.  The  ruling  in 
Diwan  Buta  Siitgh  v.  H»kfi"\  Chnnd  (•),  lajs  down  nothing 
different  from  thi?,  nor  do  apy  of  the  rulings  referred  to  bv 
ooonsel,  unless  perhaps  Mackenzie  v.  Tirttvengadathan  (*),  where, 
at  page  272,  an  obiter  dictum  occurs  which  lends  colour  to 
Mr.  Herbert's  contention.  The  previous  rnling  mVada  Attkarra  t. 
Nadimpalle  Rama  (*),  was  not  discussed  therein  and  the  learned 
Judges  laid  down  the  proposition  that  the  writing  had  to  be 
signed  which  goes  farther  than  the  text  of  the  penultimate 
clause  of  Section  ^0. 

In  Mandardhar  Ailh  v.  The  Secietnry  of  State  for  India  in 
Council  (^),  in  discussing  a  similarqnestion,  B:inerjee,  J., observed 
(page  22.3)  :  "  Where  the  payment  that  is  relied  upon  by  the 
"creditor  expressly,  and  on  the  face  of  it,  shows  that  it  is  a 
"  payment  in  full,  it  may  not  answer  the  description  required  by 
**  the  second  paragraph  of  Section  20  of  the  Indian  Limitation 
"Act;  but  where  the  writing  evidencing  the  payment  does  not 
"say  any  such  thing  expressly,  I  do  not  think  it  can  be  said 
••that  it  would  not  come  within  the  scope  of  Section  20  unless  it 
•'expressly  says  that  it  is  part  payment  The  question  whether 
"a  j>ayment  is  part  payment  or  payment  in  full,  will  have  to  be 
•'determined  by  the  Court;  and  the  d.t.i  ruination  of  that 
** question  will  depend  upon  whether  mor<  was   not   due 


(»)  124  P.  R.,  1894.  .  ^'.  *..  ^^n  Sf,»i.,  246. 

(•)     1  P.  B.,  1807.  r;  /•  ^'-  ^-^  '^  ^"rf.,  JJ7I. 

;       {•)!  L  R.,  XIUI  Calc,  546,  P.  B.        (•)  /.  L.  R.,  VI  Mad.,  281. 
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"  at  the  date  of  the  payriiBiit."  We  think  the  above  puts  the 
matter  in  a  very  clear  light  and  sliows  how  flimsy  the  contention 
of  appellant  i.s.  P3ad  he  been  able  to  show  against  hia  own 
handwriting  that  payments  were  not  really  made  nor  credits 
given  on  27th  November  1896,  there  might  have  been  more  to  say 
for  him,  bat  it  appears  to  us  that  he  had  really  no  answer  to  the 
claim  and  only  hoped  by  ingenious  quibbling  to  stave  off  the 
evil  day  of  payment. 

The  rulings  in  Ganga  Prasad  v.  Ram  Dayal  (')  and 
ShanJcar  v.  Mukta  (^),  quoted  by  Mr.  Herbert  for  the  view  that 
a  balance  struck  affords  no  cause  of  action  without  including 
the  original  transaction,  have  not  been  hitherto  fully  accepted  by 
thi.*!  Court  and  the  point  was  not  taken  in  the  Court  below.  We 
are  not  prepared  to  go  into  it  now. 

On  the  whole  case  we  see  no  reason  to  doubt  the  correctness 
of  tlie  District  Judge's  decision,  and  we  accordingly  dismiss  the 
appeal  with  costs. 

Appeal  dismissed. 

No.  85. 

Before  Mr.  Justice  RoherUon  and  Mr.  Justice   Bennie, 

FAZAL  AND  OTHI<:RS-(Pr,AiNTiFFs),— APPELLANTS, 

Appellate  Side.  <  Versus 

KHAN  MUHAMMAD  AND  OTHERS,- (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  1123  of  1900. 

Custom — Alieviition — Gift  ly  sonless  proprietor  to  son-in-law  in  ilie 
presence  of  brothers  ani  brothers'  sons — Janjuhas  nf  the  Jhcluin  District — 
Burden  of  proof . 

Found  that  by  custom  among  Janjuhas  of  the  Jhelum  District,  a  sonless 
proprietor  is  competent  to  make  a  gift  of  his  property  in  favour  of  a 
tosi'lpnt  Ron-in-law  in  the  presence  and  without  the  consent  of  hisbrothertl 
ar.d  brctliors'  sofis. 

Shcr  J(tn<j  V.  Ghnlam  Mohi-nd-din  (^),  Hassan  v.  Jahana  (*),  Sob'ilam  v. 

Mussamx.nt   Snifaraz  (°),    Ditta   v.   Mufsair,mat  Fazlan  {"),  apfiTovcA  and 

followed. 

Muhaiinnad  Beg  v.  Bahadur  ('),  Muhnmmad  Khan  v.  DuUa  (*),  QttQOf 
V.  Sham  Jhis  ('),  and  Bainji  Lai  v.  Tej  Earn  ('"),  referred  to. 


( ' )  I.  L.  R.,  XXIII  All.,  502.  (0)     35  P.  B.,  1897. 

(-)  1.  L.  tl.,  XXII  Jlnm.,  51.3.  C)    23  P.  R.,  1896, 

C)  22  P.  R.,  190-i.  (")    57    P.  R.,  1896. 

(♦)  71  P.  R,  1004..  D  107  P.  R.,  1887,  V.  B. 

(«)  122  P.  ft.,  1881.  ('")    73  P.  R.,  1895,  P.  B, 
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Further    appeal  from   the    decree    cf    Qazi    Muhammad    Aslam, 
Divisional  Jjcdge,  Jhdiivi  Bivisixu,  dated  6th  October  1900. 
Mabammad  Shah  Nawaz,  for  appellants. 
Xanak  Cliand,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Rennie,  J. — The  facts  of  the  case  are  snflBciently  given  in  the  I'Slh  August  1904. 
idgraents  of  the  lower  Courts. 

We  concur  with  the  lower  Courts  in  holding  that  A  lam 
Sher  lived  with  his  father-in-law,  Sharaf  Khan,  who  was  also 
his  father's  brother.  The  land  now  in  dispute  was  mutated  in 
his  favoar  by  two  mutations,  dated  1879  and  1896,  respectively, 
and  there  seems  every  reason  to  suppose  that  he  has  been 
managing  the  land  ever  since.  It  has  been  obj<  cted  that  Sharaf 
Khan  had  a  previous  son-in-law,  Hashara  Ali,  another  nephew, 
residing  with  him,  but  it  is  quite  clear  that  Hasham  Ali  had 
long  ceased  to  reside  with  him,  and  that  since  1879  at  least, 
Alam  Sher  alone  was  residing  with  Sharaf  Khan.  The  point 
is  not  of  great  importance  as  it  hasjbeen  decided  in  Ditta  and 
others  V.  Mtissammat  Fazlan  and  others  (^),  that  there  is  nothing 
to  prevent  a  man  having  two  resident  sons-in-law  at  the  same 
time.  A  fortiori  there  is  nothing  to  prevent  it  where  the  first 
resident  son-in-law  has  left  his  father-in-law's  house. 

In  using  the  term  resident  son-in-law  we  are  assuming  that 
this  term  carries  the  peculiar  status  that  is  mainly  to  be  found 
in  the  Gujrat  District,  that  is  to  say,  that  by  living  with  his 
iather-in-law  he  and  his  wife  and  childern  acquire  a  right  of 
succesaion  to  his  father-in-law's  estate. 

We  are  of  opinion,  therefore,  that  if  this  peculiar  institution 
exists,  Alam  Sher  has  qualified  for  succession  under  it. 

The  next  point  we  may  consider  before  coming  to  the  main 
Jjasne  is  the  nature  of  the  alienations  whereby  Alam  Sher  became 
possessed  of  this  property.  There  was  a  gift  in  1879  followed 
Jjy  mutation,  and  there  was  what  purported  to  be  a  will  in  1885. 
Bat  as  this  also,  in  1886,  was  followed  by  mutation,  we  may 
take  it  that  both  the  alienations  were  in  the  natare  of  gift.";. 

The  question,  therefore,  for  our  consideration  is,  whether 
amongst  Jaujuhas  of  the  Jhelam  District  gifts  in  favour  of  sons- 
in-law  are  valid  in  the  pri'scuce  of  brothers  and  brotliers'  sons, 
and,   if  so,   under  wliat   circumstances  ?    We  are  of  opinion  that 
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gifts  to  daughters  nnd  sons-in-law  stand  on  tlie  same  footing, 
and  that  snch  gifts  are  intended  to  benefit  the  daughters'  sons, 
as   has  actually  occurred  in  this  particular  case. 

The  first  point  we  may  notice  is  the  delay  on  plaintiffs'   part 
in  asserting  their  i-ight?. 

These  mutations  were  made  in  1879  and  1886.  The  donor's 
brothers,  Fazal  Khan,  one  of  the  plaintiffs,  and  Dadan  Khan, 
father  of  two  other  plaintiffs,  objected  at  the  first  mutation,  but 
having  done  so  took  no  other  steps  to  aesert  their  rights.  It  has 
been  nrged  that  according  to  the  view  then  taken  of  the  law 
they  were  not  boand  to  sue  for  a  declaratory  decree.  Yet  even 
after  the  donor's  death,  in  1888,  the  plaintiffs  did  nothing  for 
nine  years.  Meanwhile  in  1882  and  1887  tlcy  joined  Ah'm  Sher 
in  suing  third  parties  and  in  18S6  they  joined  him  in  making  a 
mortgage  in  favour  of  .one  Sukh  Dial.  On  those  occasions  Alam 
Sher's  father,  Ali  Mardan,  was  also  a  party,  so  that  the  plaintiffs 
could  have  been  under  no  misapprehension  as  to  the  nature  of 
Alam  Sher's  claim.  No  explanation  has  been  given  of  the  delay 
in  suing  after  Sharaf  Khan's  death  whatever  might  be  the  case 
as  regards  bringing  a  declaratory  suit  during  his  lifetime,  and 
we  cannot  help  thinking  that  bat  for  certain  rulings  of  this 
Court  {noisMy  Muhammad  Beg  Y.  Bahadur  {^),  and  Muhammad 
Khan  V.  Dulla  and  another  i'^)),  the  present  claim  would  never 
have  been  heard  of. 

We  are  inclined,  however,  to  doubt  whether  the  plaintiffs' 
conduct  can  be  said  to  amount  to  acquiescence,  in  fact  we  think 
their  protest  at  the  first  mutation  may  be  said  to  negative  this. 
But  we  cannot  help  thinking  that  plaintiffs'  long  silence,  after 
succession  opened  out  to  them,  affords  reason  for  holding  that 
the  gifts  in  defendants'  favour  were  not  wholly  at  variance  with 
the  custom  with  which  they  were  familar.  In  any  case,  this 
may  be  regarded  as  fair  negative  evidence  of  the  custom  alleged 
by  defendants. 

In  this  connection  too  the  terms  in  which  Fazal  and  IJadau 
Khan  put  forward  their  objections  in  1879,  It  is  stated  in  the 
Tahsildar's  report  that  two  near  relations,  Fazal  Khan  and 
Dadan  Khan,  objected,  not  on  the  ground  that  Sharaf  Khan  could 
not  make  a  gift,  but  because  "  he  had  kept  them  in  his  house  for 
"  a  long  time,  and  it  was  their  own  right,"  meaning  apparently 
that  if  any  gift  was  to  bo  made  it  should  be  made  to  thorn. 


0)  23  P.  «.,  181^.        (^»)  -57  P.  R.,  1896. 
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As  to  the  burden  of  proof  we  accept  the  rulings  of  this  Conrt, 
'hijar  V.  Shatn  Das  (^),  which  laid  down,  for  the  Central 
Punjab,  that  in  cases  where  the  power  of  a  sonless  proprietor  to 
ilienatc  ancestral  land  without  necessity  is  in  dispute,  the  onus 
;>o6anJi  generally  lies  on  the  person  asserting  the  existence  of 
-uch  power,  and  with  Famji  Lai  v.  Tej  Ram  (•),  whereby  tKa 
initial  presumption  was  held  to  apply  equally  to  the  whole 
province.  But  in  a  recent  judgment  of  this  Conrt,  Sher  Jang  and 
therg  V.  Ohtdam  Mohi-ud-din  ('),it  has  been  held  that  this  initial 
presumption  in  the  cases  of  Muhararaadau  tribes  of  the  Jhelnni 
District  is  not  of  great  weight  and  may  be  very  easily  shifted. 

In  another  case  recently  decided  by  this  Court,  Basgtn  v. 
Jahana  (*),  the  exact  ciTfct  of  these  rulings  has  been  recently 
discussed  at  great  length,  and  it  would  seem  to  have  been  heW 
that  the  rule  laid  down  should  be  taken  to  mean  not  that  the 
plaintiffs,  who,  under  Section  102  of  the  Evidence  Act,  would 
fail  if  no  evidence  were  produced  on  either  side,  are  relieved 
tiom  the  necessity  of  proving  their  case,  but  that  what  these 
rulings  do  is  to  help  them  materially  in  proving  their  case  by 
strengthening  their  evidence  and  making  it  more  easily  acceptable 
than  it  otherwise  would  be. 

Looked  at  from  this  point  of  view  it  is  not  easy  to  see 
what  evidence  plaintiffs  have  produced  in  their  favour.  The  oral 
evideooe  is  of  little  value,  and  their  case  seems  to  rest  on  little 
more  than  the  production  of  rulings  in  Muliamniad  Beg  v. 
Bahadur  (*),  and  Muhammad  Khan  v.  lulhi  ayid  another  ('). 
These  do  not  refer  to  Janjnhas  and  so  are  not  applicable  as 
regards  the  customs  of  this  tribe.  The  Riwaj-i-am  of  the 
second  Settlement  adopted  by  this  village  as  applicable  to  itself, 
which  only  allows  sons  to  object  to  gifts  in  favour  of  daughters, 
is  wholly  against  them.  The  new  Riwaj-i-am  cannot  be  .said  to 
be  distinctly  in  their  favour  (see  Question  89  and  the  Answer 
given  to  it).  This  in  a  repetition  of  the  previous  Riwaj-i-am, 
but  the  tinal  sentence  is  to  the  effect  that  the  Janjohaa  of  Jhclotu 
do  not  assent  to  this  answer. 

The  answer  to  a  question  regarding  the  power  of  making 
wills  (Question  78)  is  equally  wanting  in  precision. 

On  the  other  hand  numerous  instances  of  gifts  to  daughters 
and   sons-in-law    have    been    referred   to    (sec   the   document 


(»)  107  P.  R.,  1887,  F.  B.  (•)  71  P.  R.,  1904. 
<»)  73  P.  R.,  1895,  F.  B.  {')  26  P.  B..  1906. 
(•)     2i  P.  R.,  1904.  C)  hi  P.  R.,  189«. 
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marked  B,  and  that  referred  to  as  the  Fard  Badr)  and  though 
these  do  not  appear  to  be  so  numerous  as  those  in  the  Papra  case 
(No.  1419  of  J899),  we  think  that  when  the  other  circumstances 
are  also  taken  into  consideration  they  are  sufficient  to  establish 
the  custom.  It  is  noteworthy  that  in  Sahalam,  v.  Mussammat 
Sarfarai  (^),  which  is  a  case  relating  to  Janjuhas,  and  which  has 
never  yet  been  dissented  from  as  regards  this  particular  tribe, 
the  custom  was  never  denied. 

On  the  question  of  custom,  therefore,  we  may  say  that 
though  we  do  not  find  much  trace  of  any  special  rights  of  the 
khnna-damad  as  such,  that  is  to  say,  of  the  kind  prevailing  in 
the  adjoining  District  of  Gujrat,  we  think  this  is  mainly  due  to 
the  fact  that  gifts  direct  to  daughters  are  freely  allowed  and 
that  it  is  unnecessary  to  create  the  artificial  position  occupied 
by  the  khana-damad  in  certain  other  Districts,  which  is  merely  a 
device  by  which  gifts  to  daughters  and  their  descendants  may 
be  made. 

"We  think  that  though  the  rule  is  too  broadly  stated  in  the 
old  BtwaJ'i-am,  it  shows  the  general  tendency  of  the  people, 
and  that  this  is  the  case  as  shown  in  the  new  Biwaj-i-am  by 
Question  89  and  its  answer. 

As  we  have  stated,  we  do  not  think  that  the  facts  in  this  case 
amount  to  acquiescence,  but  we  think  they  may  be  taken  as  good 
evidence  of  the  custom,  and  we  think  it  probable  that  this  suit 
has  only  been  brought  as  the  result  Qf  some  of  the  later  rulings 
of  this  Court.     We  accordingly  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


APFlLLAn  SiDB. 


No.  86. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Bennxe. 
OHUTTAN  AND  ANOTHER,— (Defendants),— APPELLANTS, 

Versus 

RAM  CHAND,-(Platntiff),— RESPONDENT. 
Civil  Appeal  No.  75  of  1901. 

Custom — Adoption — Adoption  of  a  brother's   daughter's   son— Brahmin* 
o/mauza  Chiragh  in  the  suburbs  of  Delhi— Burden  of  proof. 

Held,  in  asnifc  the  parties  to  which  were  Brahmina  of  mauza  Chiragh 
in  the  Buburbs  of  Delhi,  a  uon-agricultural  class  thongh  in  the  present  caBe 
holding  land  in  the  village,  that  the  plaintiff  had  failed  to  discharge  the 


(•)122P.ii.,  1884. 
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burden  which  under  the  circumstances  lay  upon  him  of  proving  that  the 
adoption  of  a  brother's  daughter's  son  was  invalid  by  custom. 

Held,  aUo,  following  Sohnun  v.  Ram  Dial  ('),  that  in  cases  where  the 
right  of  adoption  is  admitted  or  is  found  to  prevail,  the  onus  lies  upon 
'  hose  who  allege  that  a  particular  kind  of  adoption,  e.g.,  that  of  a  daughter's 
jr  sister's  son  cannot  be  made, 

Hukam  Singh  v.  Mangal  Singh  (*),  and  Albel  Singh  V.  Vir  Singh  (*), 
cited. 

Bhagwan  Singh  and  othersY.  Bhagwnn  Singh  (♦),and  Ralla  v.  Budha  (•), 
referred  to. 

Further  appeal  from  the  dec^'ee  of  A.  Kensington,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  Sth  January  1901. 

Oertel  and  Roshan  Lai,  for  appellants. 

Lai  Chand,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

IIksnie,  J. — In  this  case  the  parties  are  Brahmins  of  Delhi,    22nd  July  1904. 
and  their  relationship  is  shown  from  the  pedigree  table  given  in 
the  lower  Appellate  Court's  judgment. 

PlaintifF  seeks  to  set  aside  a  deed  of  gift  executed  by 
Chnttan,  defendant  No.  1,  in  favour  of  Misri,  defendant  No.  2, 
his  brother's  daughter's  son,  dated  11th  May  1899,  in  which  the 
donor  refers  to  the  donee  as  his  adopted  son. 

The  real  points  for  our  consideration  are  therefore — 
Firstly,  whether  Misri  was  adopted  by  Chuttan  ':' 
Secondly,  whether  that  adoption  is  valid  ? 

The  first  Court,  in  a  carefully  considered  judgment,  has 
held  the  factum  and  validity  of  the  adoption  proved  and 
dismissed  the  suit. 

The  lower  Appellate  CoQrt,  without  going  int*i  the  matter 
at  any  great  length,  has  found  against  the /ivcium  and  validity 
of  the  adoption  and  decreed  the  suit. 

As  regards  the  factum  of  the  adoption,  we  are  of  opinion 
that  it  has  been  sufficiently  established  from  the  evidence. 
Adoptions  clearly  have  taken  place  in  this  tribe,  as  there  is  a 
provision  in  the  Riwaj-i-am  relating  to  adoptions.  Consequently 
the  ceremonies  requisite  for  an  adoption  would  be  well-known  to 
Chuttan  and  he  would  be  careful  to  carry  them  out  with  the 
greatest  precision,  especially  if  he  anticipated   opposition  on   the 

(*)79P.  R.,  1901.  (»)  80  P.  R,  1885. 

(M  43  P  R.,  1886.  (*)  /.  L.  R,,  XXI  AIL,  412,  P.  C. 

(•)  60  P.  J?.,  1893,  F.  B. 
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part  of  his  agnates,  as  is  suggested  by  the  second  paragraph  of 
the  plaint.  It  is  extremely  significant  that  in  1897  Sukhdeo,  a 
witness  for  plaintiff,  in  a  mortgage-deed,  executed  by  him  in 
favour  of  Misri,  refers  to  him  as  Chnttan's  adopted  son,  which  he 
whould  hardly  have  done  had  not  Misri  been  recognised  as  such 
by  the  brotherhood.  Even  the  Divisional  Judge,  though  he  finds 
against  the  adoption,  is  inclined  to  think  that  Chuttan  "  brought 
•'  Misri  up  in  his  house  and  defrayed  the  expenses  of  his  mar- 
"riage."  After  the  statement  of  the  witness  Jhande,  he  could 
hardly  have  come  to  any  other  conclusion.  We  hold  the  factum 
of  the  adoption  proved. 

We  now  have  to  consider  its  validity.  The  lower  Appellate 
Court  seems  to  have  held  that  the  parties  being  cultivating 
Brahmins  are  governed  by  the  agricultural  custom  generally 
prevalent  in  the  Punjab.  We  do  not  think  the  matter  can  be 
disposed  of  in  this  summary  fashion.  The  parties  come  from 
Chirag- Delhi,  a  village  apparently  on  the  outskirts  of  Delhi, 
and  appear  to  be  priests  of  a  temple  known  as  Kalkaji,  though 
they  also  cultivate  land.  We  think  it  unlikely  that  such  persons 
would  be  governed  by  Jat  agricultui^al  custom,  and  unless  they 
have  a  custom  of  their  own  we  must  fall  back  upon  Hindu  law. 

We  think,  however,  there  is  good  evidence  of  a  special 
custom  here.  The  Biioaj-i-am  in  referring  to  adoption  and 
stating  who  may  be  adopted  gives  them  in  the  following  order : — 

*'  Awvjal  ristedarmn-i-ekjadcU,  khivah  aulad  duhhtari  agar  na 
^*ho  to  gothi." 

How  the  word  khwah  should  be  translated  in  this  connection 
is  not  quite  clear,  but  in  any  case  it  would  appear  that  daughters' 
sons  come  high  up  in  the  scale,  which  is  not  the  case  in  ordinary 
Jat  agricultural  custom  as  at  present  interpreted  by  this  Court, 
nor  in  Hindu  law  as  was  decided  by'  the  Privy  Council  in 
Bhiigivan  Singh  and  others  v.  lihagwnn  Stngh  ('). 

Then,  on  the  evidence,  it  is  quite  clear  from  the  witnesses 
on  both  sides  that  there  have  been  numerous  cases  of  succession 
of  daughters'  sons.  Chuttan  himself  has  given  several  instances, 
and  some  of  these  have  been  admitted  by  the  plaintiff's  own 
witnesses.  The  learned  pleader  for  the  respondent  has  obviously 
felt  a  difficulty  regarding  this  wholesale  succession  of  daughters' 
(*ouB  and  argues  that  inheritance  by  daughters'  sons  does  not 
necessarily  prove  adoption.     If  there  were  no  adoption   and   the 
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daughters*  sons  succeeded  by  the  good  will  of  the  agnates,  we  can 
only  say  that  this  ar ::ues  an  amount  of  self-abnegation  on  the 
part  of  the  agnates  v,  holely  foreign  to  our  previous  experience. 

The  course  of  ro  isoning  to  bo  followed  in  considering  the 
validity  of  this  adopion  would  appear  to  be  much  the  same  as 
that  followed  in  Soh  im  v.  Bim  Dial  and  others  (^),  where  the 
parties  were  also  lirr  hmins,  subsisting  on  birt,  and  not  depend«nt 
upon  agriculture  as    heir  profession. 

Xot  being  meml  ?rs  of  an  agricultural  tribe  or  community 
the  restrictions  laid  down  in  Ralla  v.  Budha  (*)  do  not  apply. 
Adoption,  however,  i-  admitted,  or,  in  any  case  has  been  found 
to  prevail  amongst  t'is  ti-ibe.  The  onus,  therefore,  lies  on  those 
who  allege  that  a  pa  ticular  kind  of  adoption,  e.g.,  that  of  a 
daughter's  or  sister" .  son,  cannot  be  made.  The  adoption  is  not 
one  in  the  dattaka  form,  i.e.,  according  to  the  strict  principles  of 
Hindu  law,  so  that  the  objections  to  a  daughter's  son  being 
adopted  by  a  Brahm  1  do  not  apply.  Plaintiff  must  therefore 
show  that  a  daughtc  'a  son  cannot  be  adopted. 

The  above  ren  ai-ks  are  practically  a  quotation  inutatis 
mutandis  irom  Soh'ji  v.  Bam  Dial  (^),  and  we  think  they 
apply  in  the  present  case. 

We  think  on  th  •  evidence  that  plaintiff  has  not  only  failed 
to  show  that  such  an  adoption  cannot  be  made  but  that  it  has 
been  proved  affirmatively  that  such  adoptions  are  recognised  and 
have  been  frequently  given  effect  to. 

The  only  other  \xnnt  for  consideration  is  whether  a  brother's 
daughter's  son  may  1)6  viewed  in  the  same  light  as  a  daughter's 
son.  The  position  i?  this  :  Neither  Chuttan  nor  Rura  had  any 
sons  and  there  was  only  one  daughter  between  them.  Consider- 
ing the  very  close  connection  between  brothers  in  this  country, 
may  we  not  regard  a  childless  man's  brother's  children  as  being 
mach  the  same  as  hia  own  ?  Such  has  undoubtedly  be^u 
held  to  ba  tho  oasa  in  several  rulings  of  this  Court — Eukam 
Singh  v.  Manjal  Singh  ('),  295  of  1899  (unpublished),  and  Albel 
Singh  v.  Vir  Hingh  (*  ). 

lu  the  latter  jad^'nunt    it  is  remarked  :  "  There    is   also  a 

•*  good  deal  of  evidence  to  show  that  tho  adoption  of    daughter's 

"and  siit'jr's  sou  his  freqaontly  boon  allowed,  and  the   ca««   of 

"  tho  adoption -^f  1  '"  '^'^  "'^  K  lighter's   son   appears   analogous 

"  to  these." 


(')  79  P.  jK,  1901.  (»)  43  P. «.,  1886. 

(»)  60  P.  K.    ^^'^''   ^\  P,.         (*)  80  P.  H.,  188». 
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To  sum  up,  we  are  agreed : 

(1)  that  the  factum  of  the  adoptioa  is  proved ; 

(2)  that  the  parties  are  not  governed  \)y  agricultural 
custom  nor  by  strict  Hiudu  law,  but  by  a  custom  of 
their  own,  which  is  to  some  extent  tinged  with 
Hindu  law ; 

(3)  that  amongst  them  the  adoption  of  daughters'  sons 
is  clearly  valid,  and  the  numerous  cases  of  succession 
of  daughters'  sons  is  only  to  be  accounted  for  by 
their  having  been  adopted  ; 

(4)  that  under  the  circumstances  a  brother's  daughter 
may  be  regarded  in  the  same  light  as  a  man's  own 
daughter. 

We  accordingly  accept  the  appeal  and  restore  the  tirst  Court  s 

order  with  costs  in  both  Appellate  Courts. 

Appeal  allotoed. 

No.  87. 

Before  Mr.  Justice  Robertson. 

SAJAN  RAM,— (Plaintiff), -PETITIONER, 

RiviMow  SiDB.   ^  v-^        Versus 

RAM  RATTAN  AND  ANOTHER,- (Defendants),— 

RESPONDENTS. 

Civil  Revision  No,  1794  of  1902. 

Civil.  Procedure  Code,  1882,  Sections  278— 283— Attachmcnt^ArpHcution 

by   third  party    for    removal  of  attachment— Default   of  claimant— Claim 

disallowed— Suit    by  claimant  to  estahliah  right  to   attached     property— 

Limitation— Limitation  Act,  1877,  Schedule  II,  Article  11. 

In  a  suit  brought  by  the  plaintiff  to  recover  possession  of  a  dwetling 
bouse  which  had  been  sold  at  an  auction  sale  in  execution  of  a  mouey 
decree  against  the  plaintiff's  brother  more  than  a  year  before  the  institu- 
tion of  the  suit,  it  appeared  that  in  the  course  of  the  execution  proceedings 
the  plaintiff  had  intervened  and  applied  to  have  the  attachment  removed 
on  the  ground  that  the  property  was  hia  and  not  of  his  brother,  but  that 
owing  to  default  of  prosecution  the  plaintiff's  claim  was  disallowed. 

Held,  that  th«  order  in  the  execution  i)rocecding3  dismissing  tlio 
plaintiff's  objections  to  the  attachment  on  account  of  default  of  prosecu- 
tion  was  not  a  judicial  investigation  under  Section  281  of  the  Civil  Pro* 
cedure  Code,  and  that  therefore  the  suit  was  not  barred  under  Article  11 
of  the  Limitation  Act. 

An  order  cannot  Ife  lield  to  be  an  order  under  Section  281,  Civil 
Procedure  Code,  unless  it  is  paasi^d  after  an  investigation  into  the  facta  of 
the  case  and  an  opinion  expressed  and  judgment  given  ou  the  raeritB. 
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Kallu  ilal  V.  Brown  (>),  Manisami  Reddi  t.  Arunachala  Reddi  (*), 
Chandra  Bhusan  Gangopaihya  v.  Bam  Kanth  Banerji  (»),  Sardari  Lai  t. 
Ambika  Pershad  (*),  and  Xaiiar  Singh  v.  Toril  Uahton  and  another  (•), 
cited  and  followed. 

Petition  for  revision  of  the  order   of  B.  H.  Bird,  Esquire,  District 
Jndge,  Jhang,  dated  12th  April  1902. 
Golak  Nath,  for  petitioner. 
Ram  Bhaj  Uatta,  for  respondents. 

The  facts  of  this  case,  so  far  as  they  are  necessary  for  the 
parpose  of  this  report,  are  as  follows  : — 

This  was  a  suit  to  recover  jwssession  of  a  dwelling  house 
on  the  ground  that  it  was  the  plaintiff's  sole  property.  One 
Bam  Rattan,  defendant  No.  1,  held  a  money  decree  against 
Lakhman,  defendant  No.  2,  and  in  execution  thereof  caused  the 
house  in  dispute  to  be  attached  and  sold  by  auction,  the  plaint- 
ME  intervened  and  applied  to  have  the  attachment  removed  on 
the  ground  that  the  house  was  his  sole  property,  but  owing  to 
default  of  prosecution  on  the  day  fixed  for  hearing  the  objection 
was  struck  off. .  The  house  was  subsequently  sold  and  defendant 
No.  1  having  purchased  it  himself  obtained  possession  some 
two  months  previous  to  the  present  suit.  Defendant  No.  2 
(purchaser)  pleaded  limitation  on  the  ground  that  the  suit  was 
inatituted  after  the  expiration  of  the  year  allowed  to  the  plaintiff 
to  establish  his  right  by  Article  11  of  Schedule  II  of  the  Limita> 
tioD  Act. 

The  judgment  of   the  learned  Judge  was  as  follows  :— 

Robertson,  J. — I  am   afraid  it  is   necessary  to  set   aside  the    g/i  Anrit    1904. 
jadgment  and  order  of  the   lower  Appellate  Court. 

No  order  uudci'  Section  2b I,  Civil  Procedure  Code,  has  boeu 
passed.  The  principal  authorities  on  this  point  are : — Kallu  Mai  v. 
Broten  (^),  Munlsani  Reddi  v.  Arunachali  lieddi  and  others  (*), 
Ohaudra  Bhtisan  iiangopadhya  v.  Ram  Kanth  Bauf^rji  {^),  Snrdari 
Lai  \.  Ambika  Tershad  (*),  and  KM ar  Singh  v.  Toril  Mnhlon 
and  another  (»).  It  is  clearly  laid  down  in  all  these  cases  that 
an  order  cannot  bo  held  to  be  an  order  under  Section  281,  Civil 
Procedoro  Code,  nnlesa  it  is  passed  after  investigation  and  an 
opinion  expressed  and  judgment  given  on  the  merits.  Their 
Lordships   of  the  Privy   Council   in    A' »' C'u/c  ,  page  621,    which 


{')  /.  L.  R.,  II r  AIL,  504.  ('•  /.  L.  R.,  XII  Calc.,  108. 

(•)  /.  T..R.X Vni  Had.,  26b.  (*)  I.  L.  R,  XV  Calc,  521  P  C. 

(•)  I  C   '       T.   ".  UM, 
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ja  Igment  has  been  raisunderstoodby  t,be  lower  Appellaie  Conrt, 
al?o  laid  this  down.  In  that  case  the  petition  for  rekase  from 
attachment  had  bfcn  actually  acoepied,  and  tbeir  Lordships  paid 
that  there  had  been  investigation,  but  that  the  Section  281  no- 
wl  ere  laid  down  how  far  the  investigation  must  go,  but  an 
investigation  theie  must  be  and  an  expression  of  opinion  on  the 
m'^rits  to  bring  the  order  within  the  purview  of  Section  281. 
Tj. is  judgment  is  fully  discnsred  in  Gale,  W.  N.,  where  it  is 
reoiarked  at  page  29  :  "  As  we  read  this  decision,  the  Judicial 
C(  mmittee  was  of  opinion  that  there  must  be  an  investigation 
of  the  claim,  whatever  the  extent  of  the  investigation  might  be, 
so  as  to  make  the  order  an  order  under  Section  280.  " 

The  facts  on  the  case  dealt  with  in  Kallar  Singh  v.  Toril 
M  ihfiiu  find    (ini'ther  ('),  are   almost  identical  with   those  in  thig 

ca  ;e,  as  also  tliose  in  Kallu  Hal  v.  Broum  ('*). 

The  order  of  the  lower  Appellate  Court  is  sat  aside  accord- 
ingly  and  the  case  returned  for  decision  on  its  merits.  Costs  of 
this  application  will  be  costs  in  the  cause. 

Application  allowd. 
(»)  1  Calc,  W.  N.  34.        (•)  I.  L.  R.,  Ill  All.,  604. 
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No.  88. 
Before  Mr.  Justice  Robertson  and  Mr.  Ju!<tice  Ronnie. 

PALA  MAL,— PLAINTIFF,  ^ 

Yersus  \  BEy*RENCE  Side. 

HARI  RAM  AND  OTHERS,— DEFENDANTS.  ^ 

Civil  Reference  No.  10  of  1904. 

Civil  Procedure  Code,  1882,  Section  2a7A— Agreement  for  iatixfuction  of 
:  judgment-delt  without  sanction  of  Court  —  Agreement  to  pay  more  than  the 
eeretal  amount — Agreement  void. 

Held,  thafc  under  tlio  second  clause  of  Section  257  A  of  tho  Code  of 
Ci?il  Proceduro  every  agreement  between  the  decree-holder  and  the 
judgment-debtor  for  the  satisfaction  o?  a  jiTlgmcntdcbt  which  provides 
for  the  payment  of  any  sum  in  excess  of  the  decretal  amount  is  void  for 
all  purposes  and  unenforceable  as  a  contract  unless  made  with  the 
■anction  of  the  Court  which  passed  the  decree. 

Viihnu  Vishicanath  v,  Hur  Patel  and  others  (*),  Ilecra  Xema  v.  Peitonji 
Dossahhoy  (-),  Tulcaram  v.  Ananthhat  (*),  Dan  Bahadur  Singh  v.  Anandi 
Prasad  (*),  Dalu  Mahcahi  v.  Palaldhari  Singh  ('),  and  Bhag  Chand  v. 
Radha  Kishan  (*),  cited  and  followed. 

SuJcha  Ram  v.  limed  ('),  Jhahar  Mahomed  v.  J^' . .  . „  c,onuhor  (*},  Eukum 
Chand  Oiical  v.  Taharunnessa  Bibi  (»),  Juji  Kamti  v.  Annai  Bhatta  ('  °),  and 
Tenltata  Subramania  Ayyar  v.  Koran  Kancn  Ahmad  (' '),  dissented  from. 

Durja  Prasad  Banerji  V.  Lalit  Muhon  Singh  Roy  (**),  Lalji  Singh  v, 
Oaya  Singh  (?*),  Thakoor  Dynl  Singh  v.  S'trju  Pershad  ifi'sser  (•*),  Dinonath 
Sen  V.  Guruchurn  Pal  ("j,  and  IVan  Erislo  Ghose  v.  Sujeeun  Singh  (>•), 
referred  to. 

Case  referred  ly  F.  Yeicdall,  Esquire,  District  Judge,  Amritsqr,   on 
2St7i  April  1904. 
Ram  Bha]  Datta,  for  plaintiff. 
Rcshan  Lai,  for  defendants. 

The  material  facts  of  this  case  and  the  question  referred  for  the 
decision  of  the  Chief  Court  sufliciently  appear  from  the  following 
judgments  :  — 

Rennie,  J.— This  ii?   a  reference   by    flic    District  Judge   of     29th  July  190i. 
Amritsar,  and  the  question  for  decision  is  what  interpretation  is 
to  be  put   on  tho  second   paragraph   of    Section    2o7  A,   Civil 
Procedure  Code. 


(')  I.  L.  R.,  XII  Bom..  499.  (')  1-  L.  R.,  XVl  Calc,  504. 
«)  I   L.R    XXII  Buvi.,  C93,  F.  B.         (>«)  I.  L.  R.,  XVl  I  Mud.,  382. 

(»)  LL.  R:  XXV  Bom.,  252.  (")  /.  t.  «.•  XXVIMad.,  19. 

V)  I  L.  R,  Xrill  All.,  435.  C^)  /.  L.  R.,  XXI'  Calc,  SO. 

(^)  J.  L.  i?..  XVm  All.,  479.  ('»)  /.  i.  «•.  XXVAll.,  317,  F.U. 

(•)  I.  L.  R.,  XXVI II  Bom.,  C2.  ('*)!.("  «•.  ^^  C«?c.,  22. 

(')  IG  P.  R.,  1900.  ('»)  14  B.  L.  R..  287. 

(•)  J.  L.  r...  XI  Calc,  071.  ('•)  18  ^y-  «•.  '-^79. 
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This  paragraph  runs  as  follows: — 

"  Every  agreement  for  the  Fatisfaction  of  a  judgment-debt, 
"  wliioh  provides  for  the  payment,  directly  or  indirectly,  of  any 
"  sum  in  excess  of  the  sum  due  or  to  accrue  due  under  the  decree, 
"  shall  be  void  unless  it  is  made  with  the  like  sanction,"  i.e.,  of  the 
Court  which  passed  the  decree. 

The  point  to  be  considered  is  whether  the  word  "  void  "  is 
to  be  taken  to  mean  "  void  "  for  the   purposes   of   execution,  or 

"  void  "  for  all  purposes. 

« 

The  District  Judge  was  inclined  to  follow  a  rnling  of  the 
Bombay  High  Court  (Full  Bench  decision)  reported  in  Eeera 
Nemn  X.  Pestonji  J^dftsnbhoy  ('),  following  two  Allahabad  deci- 
sions, Dan  Bahndtir  Singh  v.  Anandi  Prasad  C)  and  Dalu 
Mahvnhi  V.  Palakdhari  Singh  ('*),  but  has  been  deterred  from 
doing  so  by  a  judgment  of  this  Couit,  Siikhu  Ravi  v.  Timed  and 
an  ther  (*). 

Before,  however,  discussing  the  rulings  given  by  the 
difTerent  High  Courts  on  this  point  it  may  be  convenient  to  set 
forth  the  facts. 

Pala  Mai  held  a  decree  against  Labh  Singh.  Labh  Singh 
died  and  execution  was  taken  out  against  ceitain  persons  who 
were  said  to  be  his  leprosentatives  and  in  possession  of  his 
property. 

Execution  was  taken  out  for  Rs.  571  "  more  or  less,"  but 
the  Court's  officers  reported  that  Rs.  622-13-6  Avas  doe,  and  for 
that  sum  a  warrant  was  issued  on  the  9th  February  1903.  On 
the  back  of  the  warrant  there  is  an  endorsement,  dated  13th 
Februaiy  1908,  to  the  effect  that  the  judgment-debtors  had  signed 
an  acknowledgment  on  the  decree-holders'  books  admitting 
Rs.  022  13-6  as  due  and  agreeing  to  pay  eight  annas  per  cent,  per 
mensem  interest,  stating  that  Rs.  180  had  been  paid  and  that  the 
decree  had  been  sati>fied. 

On  the  18fh  Fubrnary  1903  the  decree-holder  ceitified 
satisfaction  in  tl.e  following  terms: — 

"  Whereas  the  judgment-debtors,  Hari  Ram  and  Shankar, 
"  have  given  an  acknowledgment  for  Rs  622-13-6,  includingprinci- 
"  pal  and  coits  with  interest  a  etighfc  annas  per  mensem,  the  matter 
"has  bjin  settled  on  this  basis,  Rs.  180  have  been  paid  and 
"  allowed   for  in  the  6ahi.   I  have  given  this  receipt  accordingly." 

{')I.L.  R.,  XXII  Bom.,  G93,  F.  B.         («)  f.  L.  /?.,  XFuTaIL^ 
D  /.  L.  U;  XVlll  All.,  Wo.  (')  IG  l\  B.,  mo.        '        ' 
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On  the  19tli  February  the  Court  ordered  the  case  to  be  filed. 

Meanwhile  the  parties  who  had  given  this  acknowledgment 
appealed  against  the  order  holding  that  the  sum  due  could  be 
realized  from  them  and  the  Appellate  Court  without  deciding 
whether  they  were  liable,  which  they  expressly  denied,  accepted 
the  appeal  on  the  ground  that  the  decree-holder  had  certified  to 
Court  that  there  had  been  an  adjustment,  though  this  adjustment 
had  been  repudiated  by  the  appellants.  The  Appellate  Court 
remarked : — 

"  It  is  practically  immaterial  now  what  order  is  passed. 
"  In  any  case  the  decree-holder  is  pi  ccluded  from  farther  executing 
"  his  decree  since  he  has  himself  cextifitd  to  the  executing  Court 
"  that  the  decree  has  been  adjusted.  It  is  therefore  unnecessary 
*' to  go  into  the  merits  of  the  appeal,  or  to  cause  enquiry  to  be 
"  made  as  to  whether  the  appellants  entered  into  the  alleged 
"  agreement,  and  it  makes  very  little  difference  whether  the 
"  appeal  is  accepted  or  dismissed." 

I  am  wholly  unable  to  agree  with  the  Divisional  Judge 
on  this  point.  The  adjustment  wns  a  mere  paper  adjustment, 
and  if  i-ecognized  left  the  appellants  in  a  worse  position  than 
before.  What  the  Court  should  have  decided  was,  whether 
the  appellants  weie  liable  and  whether  there  had  been  any 
adjustment  r*  It  is  this  inconvenient  action  of  the  Cuuits  that 
has  led  to  the  present  difficulty. 

The  plaintiff  sued  on  the  acknowledgment  in  the  l-ahi  in 
November  1903,  a  decree  was  passed  on  the  12th  March  1904. 
This  went  up  on  appeal  to  the  District  Judge  who  has  made  the 
present  reference. 

The  only  judgment  of  this  Court,  Sakha  Ram  v.  Umed  and 
another  (0.  o^  the  point  now  before  us,  is  that  meutioned  by  tho 
District  Judge  in  his  order  of  reference.  lu  that  case  the  parties 
were  unrepresented  and  the  point  was  not  argued.  Before  me 
it  has  been  argued  at  considerable  length  by  learned  counsel 
on  both  sides.  lu  that  judgment  the  view  was  taken  that  an 
agreement  made  in  contravention  of  tho  provi^ions  of  Section 
257A  was  void  ouly  for  tho  purpose  of  execution  proceedings 
and  not  void  for  all  purposes. 

Amongst  the  High  Courts  there  has  been  a  great  divergence 
of  opinion,  the  Calcutta  aud  Madras  Courts  favouring  the  view 
taken  in  S;khii  Titni  v.  Uned  and  an  ther  ('),  which  I  have  just 


(')  IQP.R.,  190<). 
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refen-ed  to,  the  Bombay  Court  adhering  fiimly  to  the  opposite 
view,  and  the  Allahabad  Court  speaking  with  a  somewhat  uncer 
tain  voice. 

Reviewing  the  various  rulings  in  order,  I  refer  first  to 
Jhabar  Mahomed  v.  Modan  Sonal/ar  (^).  This  judgment  is  very 
short  and  the  parties  were  uni'epresented.  In  this  the  Judges 
say  that  "  we  agree  with  the  Allahabad  High  Court,  that  th 
"  provisions  of  that  section  (257  A)  arc  only  intendedto  prevent 
"  any  binding  agreements  between  judgment-debtors  and 
"judgment-creditors  for  extending  the  time  for  en/ora'ng'  decreet 
"  fey  eicecution  without  consideration,  and  without  the  sanctioa 
"  of  the  Court. 

*'  Those  provisions  ai  e  not  intended  to  prevent  the  parties  from 
"  entering  into  a  fresh  contract  for  the  payment  of  the  judgment- 
"  debt  by  instalments  or  in  any  other  way;  and  any  such  fresh 
"  contract  of  course  could  only  be  enforced  by  a  fresh  suit." 

The  Allahabad  judgment  referred  to  hr.s  not  been  cited. 

This  case  was  followed  by  one  reported  in  Hukum  Chand 
Oswal  v.  Taharunnessa  Bibi  and  otlms  {^).  The  matter  appears 
to  have  been  fully  argued  and  the  Judges  following  their  previous 
ruling  and  distinctly  dissenting  from  a  Bombay  ruling  to  which 
I  shall  subsequently  refer  {Yislinu  Yislncanoth  v.  Hur  Patel  (^), 
held  that  the  word  "  void  "  -must  only  be  taken  to  mean  "  void 
"for  the  purposes  of  execution."  Their  line  of  argument  is  that 
taken  throughout  by  those  who  support  this  view,  viz.,  that  as 
Section  257  A,  finds  its  place  in  the  Civil  Pi-ocedure  Code  in  the 
Chapter  headed  "  Of  the  Execution  of  Decrees,"  under  the 
Division  E  "  Of  the  mode  of  Executing  Decrees,"  there  can, 
thciefoie,  be  no  reasonable  doubt  that  what  the  Legislature  had 
in  view  in  framing  that  section  was  simply  to  prohibit  the 
enforcement  of  an  agreement  of  the  kind  mentioned  therein,  il 
made  without  the  sanction  of  the  Court  in  execution  of  the 
decree,  that  it  could  never  have  been  intended  to  take  away  a  right 
which  parties  certainly  possess  of  entering  into  a  fresh  contract 
either  for  the  payment  of  the  judgment-debt  to  give  time  for 
puch  payment,  or  for  the  payment  of  a  larger  sum  than  thi^ 
covered  by  the  decree  if  it  be  for  proper  consideration. 

Durga  Prasad  Banerji  v.  Lalit  Molion  Singh  Boy  (*)  is  not 
exactly  in  point,  but  it  seems  to  me  to  reply  to  one  diflBcalty  I 

(1)  I.  L.  R.,  XI  Calc,  G7.1.  (')  I.  L.  R.,  XII  Bom.,  499. 

(*)  I.  L.  R.,  XVI  Calc,  50i.         (*)  I.  L  li.,  XXV  Calc,  8G. 
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have  seen  sagrgested.  It  has  been  said  that  all  that  the  Court 
can  execute  are  decrees  passed  bj  u  Court.  The  only  sections 
of  the  Civil  Procedure  Code  enabling  a  Court  to  vary  its  decrees 
after  passing  them  are  Sections  206,  210.  There  is  no  provision 
whereby  a  Court  may  vary  its  decrees  by  allowing  a  larger  sum 
than  that  originally  decreed.  Consequently  any  such  agreement 
as  is  referred  to  in  Section  257  A,  paragraph  2,  cannot  be  a 
decree  and  cannot  be  given  effect  to  in  the  execution  department. 
Therefore,  as  no  such  agreement  can  be  enforced  by  execution, 
the  word  "  void  "  ca  nuot  refer  to  such  agreement  as  it  is  sought  to 
enforce  by  execution,  and,  therefore,  must  refer  to  agi'eements 
it  is  sought  to  enforce  by  separate  suit.  This  judgment  seems 
to  hold  that  such  agreements  can  be  enforced  by  execution  if 
properly  sanctioned.  If  Section  210  be  read  with  Section  257  A, 
for  my  own  part,  I  see  no  diflBculty  in  reconciling  the  two.  The 
agreements  are  not  decrees  but  they  are  enforceable  as  decrees. 

As  to  the  Madras  rulings,  the  only  one  directly  in  point 
appears  to  be  of  Jt/Ji  Kamti  and  others  v.  Annai  Ilhatfa  ('). 
This  judgment  is  short,  but  the  samo  line  is  taken  as  in  the 
Calcutta  rulings.  Venkata  Subramania  Ayyar  v.  Koran  Kanon 
Ahmad  and  (titers  {^)  has  also  been  referred  to,  but  the  ruling 
is  not  exactly  in  point,  as  the  learned  Judges  there  held  that 
the  agreement  sued  on  was  one  by  which  the  judgment-debt  was 
not  extinguished.  But  certain  expressions  in  the  judgment 
clearly  show  the  view  the  Judges,  who  decided  that  case,  were 
inclined  to  take. 

•*  The  test  as  to  whether  Section  257A,  of  the  Code  of  Civil 
"Procedure,  operates  to  render  an  agreement  void  is  whether  the 
"  parties  agree  that  the  judgment-debt,  qua  judgment-debt,  shall 
**  be  put  an  end  to.  If  so,  the  section  does  not  render  the  agree- 
"  ment  void,  if  not,  it  does." 

I  now  come  to  the  Bombay  rulings.  They  are  consistently 
in  favour  of  interpreting  the  word  "  void  "  to  mean  •'  void  for 
**  all  purposes."  The  first  judgment  referred  to,  Vishnu 
Vishxcanath  v.  Ilur  Patel  and  others  {^)  is  very  short.  No 
reasons  are  given,  and  1  need  not  refer  to  it  further. 

The  next  is  the  Full  Bench  ruling  in  Heera  Nevia  v.  Pestonji 
Dossabhofj  (*).  The  matter  has  been  discussed  at  considerable 
length.     The   facts  are  on   all    fours   with   those  in  the  case 


(')  7.  L.  B.,  Xrn  Mad.,  3«2.         (')  /.  /..  R.,  XII  Bom.,  499. 

^^)  i.  L.  R.  XXVI  Mud.,  19.  (♦)  J.  L.  iJ.,  XXII  Bom.,  603,  F.  B. 
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now  under  reference.     I  give   the   following   extracts  from   the 
judgment  of  the  learned  Chief  Justice  : 

"  I  wish  to  express  my  full  concurrence  in  the  view  forcibly 
"  expressed  by  the  learned  Chief  Justice  of  Allahabad  in  the 
"  following  passage  : — 

"  '  Whore  the  Legislature  has  thought  fit  to  declare  an 
"  '  agreement  void,  unless  the  Legislature  expressly  limits  the 
"  '  application  of  its  euactment,  Courts  are  bound  to  give  effect  =; 
"  '  to  it.  There  is  no  such  limitation  to  be  found  in  Section  257  : 
"'A.' 

"  The  Legislature  evidently,  I  think,  judging  from  the 
"  section  which  they  framed,  considered  that  the  power 
*'  of  executing  a  decree  placed  the  holder  of  it  in  a  position 
"  to  exercise  undue  pressure  over  the  judgment-debtor  and 
"  enabled  him  to  obtain  terms  too  favourable  to  himself  from 
"  the  latter,  whose  interests  needed  protection  at  the  hands  of 
"  the  Court  which  passed  the  decree.  Therefore,  it  was  resolved 
"  to  enact  the  law  now  contained  in  Section  257A  of  the  Civil 
"  Procedure  Code  (Act  XIV  of  1882).  The  question  would 
"  naturally  then  present  itself :  In  what  enactment  should 
"  such  a  provision  of  law  find  place  ?  Not,  I  think,  in  the  Code 
"  of  substantive  law  relating  to  contracts.  That  Code  deals 
"  generally  with  void  agreements,  but  a  provision  that  a 
"  particular  agreement  shall  be  void  unless  approved  by  a 
"  Court  would  naturally  find  its  place  in  an  enactment  prescribing 
"  the  procedure  of  the  Court  rather  than  in  an  Act  dealing 
"  with  general  principles. 

"  I  may  add  that  the  facts 'of  this  case  show  the  undue  advau- 
"  tags  which  grasping  decree-holders  would  be  in  a  position  to 
"obtain from  their  judgment-debtors  in  the  absence  of  the  provision 
"  which  has  been  referred  for  our  construction.  It  would  be  of 
"  little  advantage  to  the  latter  to  be  protected  from  the  Court 
"  executing  the  decree  against  them  if  their  judgment-debtors 
"  could  obtain  the  full  fruits  of  their  undue  pressure  by  regular 
"  suit." 

The  next  ease  referred  to  is  Tukaram  and  others  v.  Ancntt 
Bhat  (^).  This  was  a  ruling  which  admittedly  did  not  apply 
to  the  second  paragraph  of  Section  257  A — (see  page  258),  and 
on  page  261  full  concurrence  appears  to  be  expressed  with  tlic 
conclusions  come  to  in  Ileera  Nema  v.  Festonji  Dossnhhoy  ('•'). 

(')  /.  0.  ft.,  XIT  Uoin.,  25:i.         (')  /.  L.  R.,  XXII  Bom.,  093,  F.  D. 
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I  now  proceed  to  consider  the  Allahabad  rnlings. 

The  first  referred  to  is  Lan  Bahadur  Singh  v,  Anandi 
jsid  {^).  In  the  course  of  that  judgment  the  Chief  Justice 
expressed  the  opinion  I  have  quoted  as  having  met  with  con- 
carrence  from  the  Chief  Justice  of  Bombay,  and  the  opinion 
expressed  in  Hukum  Chand  Osical  v.  Taharunnessa  Bihi  (*),  was 
expressly  dissented  from.  The  opinion  therein  expressed  was 
affirmed  in  Balu  MalicaM  v.  Palakdhari  Singh  (').  The 
judgment  is  short,  the  authorities  only  being  referred  to. 

The  correctness  of  these  two  judgments,  however,  appears  to 
have  been  doubted  in  a  later  ruling  reported  as  Lalji  Singh  v. 
Daya  Sitigh  (*),  Full  Bench,  where  the  Chief  Justice  after  a 
lengthy  judgment  appears  (see  page  327)  to  incline  to  the 
opinion  expressed  by  the  Calcutta  Court  as  to  the  interpretation 
to  be  given  to  the  word  "  void,"  and  Banerji,  J.,  was  clearly 
inclined  to  give  it  the  same  interpretation. 

It  must  be  conceded  that  so  far  as  the  weight  of  authority 
goes,  the  view  that  finds  the  most  support  is  that  the  word 
"  void  "  should  be  interpreted  as  void  only  for  the  purposes  of 
execution,  not  void  where  the  new  agreement  extinguishes  the 
decree.  But  at  tie  same  time  in  my  opinion  no  answer  has 
been  given  to  the  cogent  reasoning  of  the  Bombay  High  Court 
in  the  Full  Bench  ruling. 

The  main  argument  for  the  view  held  by  the  Calcutta  and 
Madras  Courts,  that  because  Section  257  A,  finds  its  place  in  the 
Civil  Procedure  Code  in  the  Chapter  headed  "  Of  the  Execution 
of  Decrees,"  it  was  merely,  therefore,  intended  to  prohibit  the 
enforcement  of  an  agreement  of  the  kind  mentioned  therein,  if 
made  without  the  sanction  of  the  Court  in  executiou  of  decree, 
seems  to  me  to  have  been  completely  answered  in  the  judgment 
of  the  learned  Chief  Justice  of  Bombay.  There  really  is  no 
other  argument  in  its  favour,  and  the  wording  of  the  section  is 
clear  enou^^h.  Reading  the  paragraph  carefully  there  is  nothing 
to  XDj  mind  that  warrants  a  Court  in  realiing  into  it,  what  has 
been   done  by  the  Calcutta  and  Madras  High  Courts. 

The  object  of  the  section  has  been  explained  by  the  Bombay 

Full  Bench  rnlin,^  and  its  ineffectiveness,  if  the  word  **  void " 

IS  to  be  taken  to  mean  only  void  for  purposes  of  execution,  has 

en  snfticientl}'   shown   by   the  judgment   from   which  I  have 

UniAde  an  extract. 


i,s  f  f*  ^'  ^^'^^^  ^"m  '^^S.         (')  /.  L.  R.,  Xrill.All,  479. 
(^)  I-  L.  R.,  XFI  Calc,  60i.  ( »)  /.  L.  R.,  XXV  AlU^  317,  F.  D, 
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I  would  therefore  answer  tliis  reference  by  holding  that  the, 
word  "  void  "  in  Section  26  7 A,   means  "  void  "  for  all  purposes. 

One  point,  however,  remains. 

The  agreement  runs  as  follows: — 

Lekha  IJari  Earn,  Shnnhor  Das,  bete  Bai  Chand  de,  Arora, 
Mumduwala,  Sambat  1959,  mitti  Phagan  2,  habut  decree  di  deone 
viaj  annas  eight  per  cent,  deone  mahino  eh  622-13-6,  eh  anna  mul 
ticJcet  da. 

This  seems  to  me  to  involve  an  agreement  to  do  two  things— 

(1),  to  pay  Rs.  622-13-6  ; 

(2),  to  pay  interest. 

In  giving  the  above  answer  I  would  add  that  in  my  opinion, 
following  Bhag  Chand  and  Bam  Chandra  v.  Badha  Kishan 
Mohanlal  Marwadi  (^),  the  agreement  is  "  void  "  for  all  purposes 
so  far  as  it  provides  for  the  payment  of  any  sum  in  excess  of  the 
sum  due  or  to  accrue  due  under  the  decree,  i.e.,  for  interest,  not 
in  so  far  as  it  merely  provides  for  payment  of  the  sum  due. 

The  sum  Rs.  622-]  3-6  is  admittedly  more  than  was  due 
under  the  decree,  but  if  this  was  merely  the  sum  found  due  by 
the  Court's  officials,  owing  to  some  mistake  in  calculation,  it 
would  seem  that  an  agreement  to  pay  this  sum  should  not  be 
regarded  as  an  agreement  to  pay  a  sum  in  excess  of  what  was 
due  under  the  decree,  provided  the  parties  at  the  time  honestly 
believed  that  this  was  the  sura  due  under  the  decree. 

In  my  opinion,  subject  to  any  other  defence  that  may  be 
raised,  such  as  coercion  and  so  forth,  a  decree  should  pass  for  the 
sum  that  would  have  been  actually  due  under  the  decree  had  no- 
such  agreement  been  executed. 

5/^  Aug.  1904.  Robertson,  J.— I  concur  with  my  learned    brother  that  the 

view  taken  by  the  Bombay  High  Court  Full  Bench  in  Beer  a  Nema 
and  others  v.  PestonjiBossahhoy  and  another  («)  is  the  correct  one,- 
and  that  the  reasoning  in  that  juclgment  is  incontrovertible.  Buli 
I  am  unable  to  concur  in  the  view  that  Section  267 A,  in  any 
way  overrides  Sections  210  and  206  of  the  Civil  Procedure  Code. 

Section  210.  specifically  lays  down  that  a  dectee  can  only 
be  altered  by  bringing  a  decree  into  consonance  with  the  judg- 
ment, Section  206,  or  by  fixing  instalments  under  Section  210. 
The  words  are  "  Save  as  provided  in  this  section  and  Section  206, 

(»)  /.  L.  B.,  XXVm  Bom.,  62.        (»)  /.  I,  B.,  XXII  Bom.,  693,  F.  B, 
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I    "  no  decree  shall  be  altered  at  the  request  of  parties."   My  learned 
brother  holds  that    while  no  decree  can  be  altered,  an    af^reement 
which  does  alter  the  decree  can  be  enforced  as  the  original  decree 
coald  have  been.     I  am  quite  unaware  of    any  authority  for  this 
view  a.s  a  general  statement.     Section  210  is  clear,  unambiguous 
and    pre-emptory.     I  think    there  is  no  justification  for  the  view 
that  Section  257  A  permits   the   substitution  of  an   agreement  by 
the  parties  for  the  original  decree,    and  makes  it  equally   enforce- 
able as  a  decree  ;  Section  210   does   not   mention   Section    257A. 
Nor  does  Section   2o7A  contain  any  snch  proviso.     It  is  clear, 
therefore,  to  me   that  no  agreement  which  provides  for  the   pay- 
ment  of   anything    in  excess   of   the   original    decree   could   be 
substituted  for  the  decree,  as  this  would  be  a  clear  contravention 
of  Section  210.     An  agreement  which    is  for   the  satisfaction  of 
the  decree  by   something  les^    than  is  decreed,   similarly   cannot 
be  substituted   for  the  original   decree,  but  it  can  be  given  effect 
to  by  means  of  Section  258.     Any  agreement  which  satisfies   the 
original  decree  in  whole  or  in  part  can  be  certified  under  Section 
258,  bnt  if   snch  adjustment  is   not  certified   and  the  decree  is 
left  standing,   the  Court  executing   the  decree  cannot  take   notice 
of  the  agreement  or  adjustment  in  the  judgment-debtor's  favour. 
The  whole   agreement  seems   to  me   perfectly  clear   and  logical. 
A' decree  has  been  obtained,  save  as  provided  by  Sections  206  and 
210,  that  decree  cannot  be  altered  at  the    request  of  parties.     If 
the  parties  desire  to  satisfy  that   decree  by  an  agreement  which 
doe*?   not  exceed   the  amount  of  the    decree  they   can  do  so,  and 
the  agreement  will   not  be  void,   but  unless  certified,  will  not  be 
noticed  in  the  judgment-debtor's  favour  by  the  executing  Ooart, 
but  if  the  agreement  substituted  for  the  old  decree  provides   for 
a  payment  of  anything  in  excess  of  the  decree,  such  an  agreement 
shall  be  void  for  all  purposes ;  it  will  not  satisfy  the  decree  which 
will  remain  alive  subject  to  other  considerations  and  it  will  not  be 
enforceable  as  a  contract.     Similary,  an  agreement  to  give   time 
made  without  the   Court's  con.sent  is  void.     This   has  been  held 
to  mean   "  time "    as   regards   execution   of  the   decree   which 
differentiates  the  matter  from  that   dealt  with  in  paragraph   (2) 
of  Section   257A,   and  I  do   not  propose  to   discuss  that   matter 
bere.     Bat  I  would   farther  observe   that   the   language  of  the 
section  appears   to  me  very   significant.     1 1  is  not  an  agreement 
for  the   satisfaction  of   the  decree   that    is   spoken   of,   it  is   an 
agreement  for  the  satisfaction  of  the  judgment-debt.     The  plain 
meaning  of  tb^  Section  257A,  second  paragraph,  would,  there- 
ffwe,  appear  to  be  that,  when  a  person  has  obtained  a  decree  for 
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his  claim,  any  agreement  made  by  Lim  for  the  satisfaction  of  the 
judgment-debt  otherwise  than  by  execution  of  the  decree,  or  the 
satisfaction  of  the  decree  as  it  stands,  shall  be  void  if  the 
agreement  is  for  a  payment  in  excess  of  the  decree,  unless  that 
agreement  is  made  with  the  sanction  of  the  Court  wliich  passed 
the  decree.  My  view  does  not  depend  upon  my  opinion  that  no 
such  agreement  could  be  substituted  for  the  decree  and  enforced 
as  the  original  decree,  but  is  much  strengthened  by  that  vie\» 
of  Section  257  A  as  it  stands,  whatever  we  may  imagine  th 
intention  to  have  been. 

My  view  of  the  scope  and  effect  of  Section  257 A,  Civil 
Procedure  Code,  is  this  : — 

The  first  clause  of  the  section  is  mainly  for  the  protection 
of  the  decree-holder.  He  has  put  the  Court  in  motion  and 
obtained  his  decree.  He  has  a  right  to  execute.  The  clause 
provides  that  he  shall  not  be  deprived  of  the  right  to  execute 
for  any  period,  i.e.,  shall  not  be  bound  by  an  agreement  to  give 
time,  unless  such  agreement  has  been  sanctioned  by  the  Court 
giving  the  decree.  The  substance  of  the  decree  is  in  no  way 
affected,  it  is  merely  provided  that  a  decree-bolder  having  got 
his  decree,  cannot  contract  himself  out  of  his  statutory  right 
to  execute  without  the  sanction  of  the  Court.  The  only  point, 
be  it  noticed,  with  which  the  Court  is  concerned,  qua  the  decree, 
is  the  agreement  to  postpone  execution. 

The  second  clause  of  the  section  is  concerned  with  the 
protection  of  the  judgment-debtor.  It  provides  that  the 
decree-holder,  having  got  his  deci'ee,  shall  not  use  it  against  the 
judgment-debtor  for  any  purpose  save  execution  and  adjnstmeut. 
Any  Agreement  therefore  to  adjust  a  judgment-debt  which 
provides  for  any  payment  in  excess  of  the  decree  is  void 
altogether  unless  assented  to  by  the  Court.  Even  if  sanction 
be  given  no  such  agreement  can  be  embodied  in  the  decree,  for 
it  clearly  involves  an  alteration  in  the  decree,  and  that,  under 
Section  210,  is  not  competent  to  the  Court;  a  decree  once  given 
can  only  be  altered  in  accordance  with  Section  200  or  210. 
Agreements  such  as  are  alluded  to  in  Section  257  A,  clau.sc  (2),  can 
only  operate  under  Section  258  qua  the  decree  to  adjust  it  in 
whole  or  in  part.  They  canr.ot  be  embodied  in  the  decree  so  08 
to  alter  it.  Section  210  forbids  this,  for  considerations  which 
are  easily  to  be  understood. 

I  am  aware  that  there  are  two  judgments  of  the  Calcutta 
High   Court  which   seem  in   some    degree  to  contemplate  an, 
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alteration  of  a  decree  in  accordance  with  an  agreement  under 
Section  2o7A,  bat  in  neither  of  them  is  the  question  discussed, 
nor  any  allusion  made  to  Section  210.  In  Dtirga  Prasad  Banerji 
and  others  v.  Lalit  Mohm  Singh  Hoy  (^),  it  is  remarked  :  "  Sec- 
"  tion  257A  refers  to  two  kinds  of  agreement?,  (1st)  *  agreements 
"to  give  time  for  the  satisfaction  of  a  judgment-debt,'  and 
"(2Dd)  'agreements  for  the  satisfaction  of  a  jadgment-debt.' 
"If  the  Court  does  not  sanction  them,  they  are  void.  If  the 
*  Court  sanctions  them,  they  may  be  carried  out  in  execution." 
The  question  is  not  discussed  nor  is  any  authority  given  for  this 
view.  In  Thakoor  Dyal  Singh  and  others  v.  Sarju  Pershad  Misser 
and  another  (^)  it  was  held  that  an  agreement  to  pay  a  higher 
rate  of  interest  than  that  entered  in  the  decree  could  be  carried 
out  in  execution,  the  parties  having  specifically  agreed  that  it 
should  be  realised  by  execution  rather  than  by  a  separate  suit, 
the  Court  which  would  try  the  regular  suit  being  the  same  as 
that  which  would  execute  the  decree.  Section  210  is  not  noticed, 
and  the  ratio  decidendi  are  not  easy  to  follow.  The  jadgment 
in  Sadasiva  Pillii  v.  Etvialinga  Pdlai  does  not  touch  the 
question  of  the  scope  of  Section  257A,  which  was  not  even  in 
force  when  it  was  delivered.  It  dealt  with  questions  of  estoppel, 
liability  under  a  decree,  and  the  power  of  the  executing  Court 
to  dispose  of  certain  matters  connected  with  mesne  profits  under 
Section  11  of  Act  XXIII  of  1861.  It  will  be  noticed  that  in 
Thakoor  Dyal  Singh  ('),  it  was  not  held  that  the  provisions  of 
Section  257A  gave  any  power  to  a  Court  to  alter  its  deci-ee  in 
accordance  with  an  agreement,  but  merely  that  in  a  particular 
case  where  the  parties  came  to  a  specific  agreement  that  a 
certain  sum  should  be  realizable  in  execution,  the  Court  could 
give  effect  to  that  special  agreement,  basing  these  decisions  on  a 
general  principle,  enunciated  by  their  Lordships  of  the  Privy 
Council  in  S'X'lasioa  Pillai  v.  Ramalinga  Pillai  to  the  effect  that 
parties  may  be  held  to  an  agreement  that  the  questions  between 
them  should  be  heard  and  determined  by  proceedings  quite 
contrary  to  the  ordinary  cursvs  curiae.  This  has  no  bearing  on 
the  scope  of  Section  257A,  Civil  Procedure  Code.  Binonath 
Sen  v.  Gunichurn  Pal  ('),  was  a  case  of  estoppel.  The  case  of 
Pran  Kristo  Ghose  v.  Sujeeun  Singh  and  another  (*)  was 
delivered  in  1872  before  Section  257  A  was  enacted,  but  it 
supports  my  view  regarding  the  incompetence  of  a  Court  to  alter 
a  decree  at  the  request  of  parties. 


0)1.  L.  R.,  XXV  Calc,  86.        (')  U  B.  L.  R.,  287. 
(»)  /.  L.  R.,  XX  Calc,  22.        (*)  1»  W,  «.,  279. 
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I  have  studied  all  the  authorities  but  have  not  discussed 
them,  as  they -have  been  already  noticed  by  my  learned  brother 
with  whose  final  conclusion  I  concur.  I  wish  to  draw  attention 
only  to  one  or  two  rulings. 

Ill  their  judgment  in  Lalji  Singh  v.  Gaya  Singh  and  others  (^), 
a  Full  Bench  of  the  Allahabad  High  Court  discussed  Section 
267A,  and  appeared  to  consider  that  a  Division  Bench  of  the 
Bombay  High  Court  in  their  judgment  in  Tukaram  and  others  v. 
Anant  Bhat  ("),  had  explained  away  the  view  taken  by  a  Fall 
Bench,  of  the  same  Court  in  Beera  Nema  and  others  v.  Festunji 
Dossahhoy  and  another  (^),  regarding  the  force  of  clause  (2)  of 
Section  257 A.  In  Tukaram  and  others  v.  Anant  Bhat,  while  differ- 
ing from  Mr.  Justice  Candy's  obiter  did  a  in  the  earlier  judgment, 
regarding  the  first  clause  of  Section  2o7A,  the  learned  Judges 
remarked : — 

••  Another  case  pressed  on  us  was  Heera  Nema  v.  Bestovji, 
"  heard  by  a  Full  Bench  of  the  Court.  It  is  important  to 
"  observe  what  precisely  were  the  questions  to  which  the  atten- 
"  tton  of  the  Court  was  directed,  and  what  were  the  facts  under 
"  which  fchey  arose.  A  suit  had  been  brought  in  the  Small  Cause 
"  Court  on  a  promissory  note,  which  was  given  together  with 
"  certain  cash  payments  in  settlement  of  a  decree.  The  decree 
"  was  satisfied  and  handed  over  to  the  defendants,  bat  the 
"  compromise  was  not  sanctioned  by  the  Court.  The  promissory 
"  note  carried  interest  at  3  per  cent,  per  mensem.  The  Chief 
"  Judge  of  the  Small  Cause  Court  feeling  doabts  as  to  the  law 
'♦referred  the  following  questions  to  this  Court :—(!)  Whether 
'*  the  promissory  note  falls  within  the  provision  of  Section  257A 
"  of  the  Code  of  Civil  Procedure  ?  (2)  If  it  does,  whether  it  is  void 
"  and  unenforceable  by  reason  of  the  provisions  of  the  section  ? 
"  Now  we  imagine  there  could  be  no  doubt  as  to  the  answer  to 
"  these  questions.  The  agreement  for  the  satisfaction  of  the 
•'judgment-debt  in  imposing  a  liability  to  pay  3  per  cent,  per 
••  mensem,  or  Rs.  36  per  cent,  per  annum,  clearly  provided  for 
"  the  payment  of  a  sum  in  excess  ot  the  sum  to  accrue  duo  under 
"  the  decree,  and  so  wc  find  Sir  Charles  Farran  says  :  '  in  this 
"  '  view  it  is  unnecessary  to  consider  the  argument  of  Mr.  Scott 
*'  '  that  the  agreement  was  also  an  agreement  to  give  time  for 
"  '  the  satisfaction  of  the  judgment-debt,'  In  fact  it  is  conceded 
"that   thero    is   nothing  to    bo  found    in  Sir   Charloa    Farran's 


(M  i.  L.  B.,  XKV  All.,  317,  F,  B.        («)  /.  L.  R.,  XXV  Bom.,  252. 
C)  I.  L.  B.,  XXII  Bom.,  (593. 


PEC.  1904,  ]  CIVIL  JUDGMENTS— No.  89.  333 

jadgment  to   support  the  present   appellants,   bnt  reliance   is 
'  placed  on    what  are    said  to  be  certain  obiter  dicta  in  the  judg- 

■  ment  of  Mr.   Justice   Uandy.     We  think   an   effect     is  sought 

■  to  be   extracted   from   the   learned    tTudge's   remarks   beyond 
'•  the  scope  of  his  intentions." 

It  is  clear,  therefore,  that  as  regards  the  scope  of  the  second 
lanse  of  Section  2o7A,  the  learned  Chief  Justice  and  Mr. 
'astice  Baity,  not  only  concurred  with  the  views  expressed  in 
Ueera  Nema  v.  Pestcnji  Dossabhoy,  but  considered  the  view  taken 
to  be  the  only  possible  one,  and  the  view  was  followed  again  by 
I  Bench  of  the  Bombay  High  Court  in  Bhagchand  and  Ram- 
handra  v.  Radhahisan  Mohanlal  Maricadi  Q). 

I  am  of  opinion,  therefoie,  that  under  Section  257A,  second 
lause,  every  agreement  for  the  satisfaction  of   a  judgment-debt 

A  hich  provides  for  the  payment,  directly  or  indirectly,  of  any 
um  in  excess  of  the  sum  due,  or  to  accrue  due  under  a  decree,  is 

.  oid  for  all  purposes,  unless  made  Avith  the  sanction  of  the  Court 

\s]iich  passed  the  decree. 


No.  89. 

liefore  Mr.  Justice  Robertson  and  Mr.  Justice  Hennie. 

BAHAR  BAKHSH,— (Defendant),— PETITIONEH, 

Versus 
INAYAT  ALI,— (Plaintiff),— RESPONDENT. 
Civil  Revision  No.  1313  of  1904. 

Arhitration — Atoard — Decree  of  Appellate  Court  in  accordance  with 
itcard— Finality  of  decree— Further  appeal — Civil  Procedure  Code,  1882, 
Sections  521,  522,  582. 

Held,  that  when  a  Court  of  first  instance  wrongly  sets  aside  an  arbi- 
11  award  and  passes  a  decree  against  the  terms  thereof,  and  a  Court  of 
1  dealing  with  the  merits  of  tlie  case  comes  to  the  conclusion  that  the 
I  was  not  open  to  any  such  objections  as  are  contemplated  by  Sec- 
jl'l  of  the  Code  of  Civil  Procedure,   and   upon  that   finding   passes   a 

lecree  strictly  in  accordance  with  (-he  terms  of  the  award,  such  appellate 
f  is  entitled  to  the  same  finality  as  a  decree  of  the  first  Court  would 
had  under  the  last  paragraph  of  Section  622,  and  cannot  be  made  the 

:^abject  of  a  further  appeal. 

Pureshnath  Dcy  v.  Sobin  Chunder  Dutt  (»),  Mothoora  Nnth  Tewaree  v. 
Brindalun  Tewaree  {\  Rughovbur  Dyal  v.  Maina  Koor  (♦),  &ndBykunt  Nath 
Hookerjee  v.  Prio  Nath  Ohoee  O  considered  and  dissented  from. 


Kkvision  Sidb, 
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Nawdb  V.  Ahmad  Khan  ('),  iHaurang  Singh  v,    Sadapal   Singh  ('■')    and 
Ghulam  Jilani  and  others  v.  Muhamtnad  Hassan  (^),  cited  and  followed. 

Petition  for  revision   (f   the  order    of     A.    Kensington,  Esquin , 
Divisional  Judge,  Lahore  Division,  dated  20th  February  1904. 

Lai  Chand  and  K.  0.  Chatterji,  for  petitioner. 
Grey,  Muhammad  Shafi,  Petman,  Gobind  Ram,aiid  Alnnad 
Dill,  for  respondent. 

The  jadgment  of  the  Court,  so  far   as   is   material    for   the  . 
purposes  of  this  report,  was  delivered  by 

22nil  July  1904.  Robertson,  J.— The  facts  in  this  case  are  given  in  the  judg- 

ments of  the  lower  Courts,  and  need  not  bo  repeated  at  length 
here.     Briefly,  it  appears  that  the  plaintiff   and  defendant  are 
related   to   each  other,  and  jointly  own  the  house  in  rogard  to  a^ 
portion  of  which  an  injunction  has  been  granted  by  the  lower 
Courts. 

When  his  mother  died  the  plaintiff  was  a  minor,  and  certain 
moveable  property  inherited    from  his  mother  was  stored  in  a  I 
room  in  the   joint    house.     The   defendant  was   then    plaintiff's  ^ 
guardian.     Later  on,  plaintiff  attaining  his  majority,  the   goods 
were  made  over  to  plaintiff,  they  v/ere  allowed  to  remain  in   the  - 
same  room,    but  the  key  of  the  only  lock  upon  it  was  made  over 
to  the  plaintiff,    who    was   clearly   put  in    pospession.     Shortly 
before  suit  a  dispute  occurred,  the  defendant  did  not  venture  to 
break  open  the  plaintiff's  lock  and  so  take  possession,  but  he  did 
obstruct   plaintiff  access  to   the  room,  and  he  further  put  a  lock 
of  his  own  on  to  the  door  so  that  plaintiff  could  not  get  access  to 
the  room.     The  plaintiff  then  came  into  Court  and  asked  for  an 
injunction   to  restrain    the  defendant  from  placing  any  obstruc- 
tion in  the  way  of  his  access  to  the  room  in  which  his  goods  were 
stored,  of  which  i^oom  he  was  joint  owner,  and  of  which   he   had 
possession   in   virtue  of  the  lock  upon  the  door.     This  claim  has 
been  represented  as  a  very  peculiar  one,  but  after  all  it  is  simple 
enough,  and  the  plaintiff  merely  asks  for  removal,  by  injunction,^ 
of   the   obstruction   to    the   access  to  which  he  is  entitled  to  bia| 
own  room  (as  co-sharer)  and  his  own  property. 

As  regards  the  facts  we  may  say  at  once  that  we  consider 
them  proved  as  stated,  and  that  there  is  no  ambiguity  as  to  the 
property  to  which  access  is  claimed,  or  as  to  the  relief  sought. 

The  first  point  which  we  had  to  decide  was,  whether  or  not 
an  appeal  lies  ?  The  whole  case  was  referred  to  arbitration  by  the 
^^  ^  ^^  ^^^  ^^^  ^  ^    o,  j^U.,  8. 

(8)  25  P.  B.,  1002,  P.C. 
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firpf  Oonrt.  The  important  part  of  the  award  is  given  at  page  5, 
'  There  should  be  a  decree  in  favour  of  plaintiff  that 
'■  he  can  remove  his  property  from  the  Jcotliri  (specified),  that 
*'  defendant  should  remove  his  lock  from  the  kothri  and  if  he 
"  refuses  to  remove  it  the  Court  may  make  him  remove  it,  and 
"  that  defendant  should  not  obstruct  him  from  removing  the  said 
property." 

After  the  award  came  back,  the  first  Court,  while  finding 
that  there  had  been  no  misconduct  on  the  part  of  the  arbitrators, 
on  varions  grounds,  recited  at  page  6,  line  20,  et  seq.,  of  the 
paper  bi>ok,  set  aside  the  award,  and  pi-oceeded  to  dismiss  the 
snit  on  the  merits  as  banned  and  not  maintainable.  An  appeal  was 
preferred  to  the  Divisional  Court,  and  the  learned  Divisional  Judge, 
differing  from  the  first  Court,  held  that  the  award  was  a  perfectly 
good  one,  and,  reversing  the  decree  and  order  of  the  first  Conrt, 
gave  a  decree  in  terms  of  the  award. 

There  can  be  no  doubt  that  if  that  decree  had  been  given 
by  the  first  Court  there  would  have  been  no  appeal.  The 
decision  of  the  Privy  Council,  reported  in  Gulam  Gilani  and  others 
V.  Muhammad  Hassan  (*),  is  an  authority  which  finally  settlesthat 
point.  But  it  is  contended  by  Mr.  Lai  Chand  that,  because  the 
orders  passing  a  decree  in  accordance  with  the  award  is  the  order 
and  decree  of  an  Appellate  Court,  ihat  it  is  liable  to  appeal.  Tn 
support  of  this  view  several  rulings,  all  of  the  Calcutta  High 
Court,  were  quoted  to  us.  These  all  appear  to  follow  one  old  ruling, 
reported  in  Pureshnath  Den  and  another  v.  Nohin  Chunder  Dutt  (•) 
in  that  judgment,  without  giving  any  reason  for  that  view,  the 
learned  Judges  say  that  they  are  clearly  of  opinion  that  a  decree 
of  an  Appellate  Conrt  in  accordance  with  an  award  reversing 
H  decree  Qf  th 3  first  Court  i=?  not  final.  Tlieysay:  "  The  provi- 
"sionsof  Section  325  apply  to  that  Court  only  by  which  the  case 
"  isreferi'ed  to  arbitration,  and  to  no  other  Court. "  In  Mothoora 
Sath  Tetcaree  v.  Brindahun  Tetearee  (*),  the  point  was  not 
discussed  at  all.  Tn  that  case  the  lower  Appellate  Court  had,  on 
appeal  against  the  final  decree,  reversed  an  interlocutory  order 
of  the  first  Court  setting  aside  an  award  on  the  ground  of 
misconduct,  a  second  appeal  was  preferred  to  the  High  Court 
challenging  the  District  Judge'."  competence  to  do  this,  and  the 
High  Court  merely  decided  that  the  order  of  the  lower  Appellate 
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Coart  was  competent.  In  Bughoobur  Dyal  v.  Maina  Koer  and 
awof^er  (^),  the  view  taken  in  Pnreshnath  Dey  and  another  v. 
Soht'n  Chundur  Butt  (^),  was  followed,  it  being  remarked  that 
Section  522,  Civil  Procedure  Code,  takes  away  the  right  of  appeal 
against  the  decree  of  an  original  Court  when  such  decree 
is  in  accordance  with  an  arbitration  award,  but  it  does  not  at  all 
refer  to  a  decree  of  a  similar  nature  passed  by  an  Appellate 
Court  reversing  the  decision  of  a  lower  Court  which  refused  to 
follow  an  award.  In  Byhunt  Nuth  Mooherjee  v.  PrionaOi 
Gose  (^),  the  point  was  not  discussed,  but  such  an  appeal  was 
admitted  and  discussed. 

We  confess  that  we  are  unable  to  follow  the  reasoning  of 
the  Calcutta  High  Court  in  this  matter.  The  object  of  the 
Legislature  in  this  connection  is  clear  to  establish  the  finality  of  | 
the  award  of  arbitrators.  Judgments  in  appeal  after  all,  all  refer  - 
back  to  the  original  suit,  and  appeals  are  merely  arrangements  for 
the  correction  of  the  mistakes  into  which  first  Courts  may  fall. 
The  basis  of  all  appellate  decrees  are  the  decrees  of  first  Courts. 
It  is  difficult  to  understand,  therefore,  on  what  principle  the  decree 
of  an  Appellate  Court,  better  equipped  presumbly  for  dealing 
with  the  question  than  the  first  Court,  correcting  a  refusal  of 
the  first  Court  to  grant  a  decree  in  accordance  with  an  award 
should  not  itself  be  final  when  the  decree  of  the  first  Court,  had 
it  gone  right  instead  of  wrong,  would  bo  so.  It  may  be  that 
under  the  enactments  such  a  right  of  appeal  is  given  ;  it  is  per 
se  obviously  quite  illogical.  The  grojinds  of  the  decision  in 
Pureshnnth  Bey  and  another  v.  Nobi7i  Chunder  Butt  (^),  was  that 
only  the  Court  making  the  reference  could  give  a  final  decree  in 
accordance  with  the  award.  The  ground  for  decision  in  Bughoohur 
Byal  V.  Maina  Koer  (^),  is,  i.e.,  that  the  right  of  appeal  is  not 
specifically  taken  away  in  the  case  of  Appellate  Courts.  But  in  | 
this  connection  the  legislature  was  clearly  concerned  rather  in 
conferring  finality  on  arbitration  awards  than  with  the  protection 
of  the  sacred  right  of  appeal. 

In  Nawab  v.  Ahmad  Khan  and  others  (*),  Plowden,  J.,  held 
clearly  that  the  decision  of  an  Appellate  Court  given  in  accord- 
ance with  an  award  of  arbitrators,  was  equally  final  with  that  of 
a  first  Court  under  similar  circumstances,  and  the  matter  is  fully 
discussed  by  Mr.  Justice  Mahmud  in  Naurang  Singh  and  others 
X.    Sadapal   Singh  C^),  a   judgment   in   the  reasoning  of  which 

~m  12  Cafe,  L.  B.,  5G1         ;(»)  22  W.  R.,  447. 
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we  f  ally  concur.  We  agree  that  the  provisions  of  the  whole  of 
Sections  521  and  522  of  the  Civil  Procedure  Code  are  applicable 
to  the  Court  of  first  appeal  by  reason  of  the  provisions  of  Section 
582,  Civil  Procedure  Code,  and  that  when  a  Court  of  first 
instance  wixsngly  sets  aside  an  arbitration  award  and  passes  a 
decree  against  the  terms  on  such  award,  and  a  Coart  of  appeal 
dealing  with  the  merits  of  the  case  comes  to  the  conclnsion  that 
the  award  was  not  open  to  any  snch  objections  as  are  contemplated 
by  Section  521  of  the  Code,  and  upon  that  finding  passes  a  decree 
strictly.  In  accordance  with  the  terms  of  such  arbitration  award, 
such  decree  of  the  Court  of  first  appeal  is  entitled  to  the  same 
finality  as  a  decree  of  the  first  Court  would  have  been  entitled  to 
under  the  last  part  of  Section  52*2.  A  farther  point  is  urged  upon 
us  in  this  connection,  as  concerns  this  Province.  It  is  pointed  out 
that  second  appeals  are  regulated  by  Section  40  of  the  Punjab 
Courts  Act,  which  lays  down  that  "a  further  appeal  shall  lie  . .  . 
"  on  any  ground  which  would  be  a  good  ground  of  appeal  if  the 
"  decree  bad  been  passed  in  an  original  suit,"  and  that  clearly  had 
this  decree  been  the  decree  passed  in  an  original  suit,  no  appeal 
would  lie.  Section  584,  which  governs  second  appeals  under  the 
Civil  Procedure  Code,  does  not  apply  to  appeals  to  this  Court. 
We  are  of  opinion,  for  the  reasons  given  above,  that  no  appeal  lies 
in  this  case,  and  decide  accordingly.  We  may  also  noiice  in 
passant  that  Section  582  of  the  present  Code  does  not  appear  in 
the  Civil  Procedure  Code,  Act  VIII  of  1859,  under  which  the 
Calcutta  ruling  in  Purethnilh  Dey  and  another  v.  Nobin  Ghunder 
Dutt  {^)  was  passed  in  at  all  the  same  form.  Section  358  of 
that  Code  is  not  nearly  co-e.xteusive  with  Section  582. 

Note. — The  rest  of  the  judgment  i^  uot  material   for   the    purposes   of 
this  report.— Ed.,  P.  R. 

(»)  12  W.  R.,  93. 


338  OlVlL  JUDGBlENTS— No.  90.  [  EecoJid  '^ 

Fall  Bench. 
No.  90. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  Mr,  Justice 
Chatterji,  CLE.,  Mr.  Justice  Anderson,  and  Mr. 

Justice  Robertson.  C 

i  SAHIB  DAD,- (Plaintiff),— APPELLANT, 

Versus 
RAHMAT  AND  OTHEaS,— (Defendants),— 
RESPONDENTS. 

Civil  Reference  No.  15  of  1903.  ) 

Punjab  Limitation  Act,  I  of  1000 -'  Application  of,  to  rights  acquired 
before  the  Act  came  into  force — Retrospective  enactment. 

Held,  that  the  Punjab  Limitation  Act,  I  of  1900,  does  not  affect  an| 
prescriptive  right  or  title  which  had  accrued  or  been  acquired  before  thai 
Act  came  into  operation. 

Queen  v,    Leeds  Bradford  Railway    Company    (*),    In  the   matter 
Ratansi  Kaliani  (*),  Delhiand  London  Bank,  Limited,  v.  Orchard  {'),Sitaran 
Vasudev    v.    Khanderav  Bdkrishna    {*),    Behary    Lai  v.    Qoherdhan    (•)! 
Khusalbhai  v.  Kahbai  ("),  Givish  Chandra  Btsw  v.  Apirba  Krishna  Das  ('jj 
Nursing  Doyal  v.  Hurryhur  Saha  (*),  Chowdhri  Narsing  Das  V.  Lala  Dhol 
Das  C*),  and  Lai  Mohun  Mukerjee  v.  Jogendra  OhunderRoy  ('"),  referred  to£ 

Ca?e referred  by  H.  Scott-Smith,  Esquire,  DivisionalJudge,  JheluM 
Division,  on  dOth  October  1903.  -A 

Gurcharan  Singh,  for  appellant.  H 

This  was  a  reference  under  Section  617  of  the  Code  ( 
Civil  Procedure  made  by  the  Divisional  Jadge  of  Jheluoi 
Division  to  determine  whether  the  Punjab  Limitation  Act,  I 
of  1900,  has  the  effect  of  barring  a  right  to  sue  which  might  bar 
held  to  have  already  vested  in  a  plaintiff  at  the  time  when  tl 
Act  came  into  force. 

The  facta  of  this  case  were  as  follows  :— 

One  Fazla  owned  156  kanals  1  marla  of  land  which,  by 
deed,  dated  loth  February  1886,  he  gifted  to  his  daughter, 
Mussammat  Budhi.  Mutation  was  effected  in  1887.  Mussammftt 
Budhi  died  in  November  1901,  and  mutation  took  place   in  Uifl 

(1)  L.  R.,  21  L.  J.  M.  0.,  193.  («)  /.  L.  R.,  VI  Bom.,  26. 

(2)  I.  L.  R.,  II  Bom.,  148,  F.  B.  (')  I.  L.  R.,  XXI  Gale.,  940. 
(»)  I.  L.  R.,  Ill  Gale,  47  P.  0.  J  («)  7.  L.  R„  V  Gale.,  897. 

L.  R.,  4  /.  .4.,  127.  («)  12  P.  R.,  1900,  F.  B. 

(♦)  I.  L.  R.,  I.  Bom.,  286.  (><>)  /.  £.  R.,UVCalc.,  838,P.  B 

C^)  /.  L.  U.,  ZZ  Cuic,  446. 
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name  of  her  son,  Rahmat,  defendant,   on  the  29th   November 
11901. 

Thereupon  the  plaintiffs,  as  collaterals  of  Fazla,  sued  for 
possession  of  the  land,  on  the  gronnd  that  the  latter  had  no 
power  to  make  the  gift.  Fazla  was  said  to  have  died  eight  or  ten 
years  prior  to  the  institution  of  the  suit  on  the  27th  August  1902. 

The  first  Court,  following  Nanai  v.  Devi  Ditta  (^),  and  the 
Panjab  Limitation  Act  of  1900,  held  that  the  suit  was  time- 
barred  and  dismissed  it. 

Against  this  order  the  plaintiffs  appealed  to  the  Divisional 
Judge,  who,  being  of  opinion  that  the  view  taken  by  the  first 
Coart  was  incorrect,  referred  the  question  to  the  Chief  Court. 

The  case  came  on  for  hearing  before  Anderson  and  Eobertson^ 
JJ.,  who  referred  the  point  involved  to  a  Full  Bench. 

The  OTder  of  reference  was  as  follows  : — 

ASDKRSON,  J.— This  is  a  reference  by  the  Divisional  Judge  of    1^'*  ^^h-  ^^^^* 
Jbelnm  as  to  whether  the  Punjab  Limitation  Act,  I  of  1900,  has 
the  effect  of  barring  a  right   to  sue  which  might  be  held  to  have  J  ^ 

already  vested  in  a  plaintiff  at  the  time  when  the  Act  came  into* 
force.  In  Ram  Ditta  v.  Tehlu  {-)  it  has  been  held  that  the  ActJ 
came  into  force  on  the  21st  June  1900. 


We  have  heard  the  case  argued  at  length  by  Mr.  Gur 
Cbaran  Singh,  but  unfortunately  there  was  no  appearance  for  the 
respondent.  We  understand  that  other  cases  involving  the  same 
question  have  been  referred  for  decision  to  the  Division  Bench. 

The  Divisional  Judge  has  fully  stated  the  facts  of  the  case 
giving  rise  to  his  reference.  The  alienation  in  dispute  was 
effected  by  a  full  proprietor  in  favour  of  his  daughter  in  1886, 
and  she  got  possession  in  1887,  and  has  been  succeeded  by  her 
•on.  The  donor  did  not  die  until  within  eight  or  ten  years  of 
the  time  when  suit  was  instituted  for  possession  in  disregard 
!  of  the  gift. 

The  first  Court  dismissed  the  claim  as  time-barred,  holding 
the  provision  of  the  Punjab    Limitation  Act  applicable. 

The  Divisional  Judge,  after  discussing  the  question,  gives 
bis  opinion  in  favour  of  the  view  that  the  Act,  as  worded,  does 
not  bar  the  right  to  sue,  which  had  vested  in  plaintiffs  before  the 
Act  oame  into  operation. 

(»)  23  P.  R.,  1902.        (»)  4  P.  Jt,  1902. 
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Briefly  put  the  qnestion  ig,  wliether  the  lacgnage  need  in  •! 
Section  1,   sub-section  3  of  Punjab  Act  No.  1   of  1900,  that  the 
Act  shall  come  into  force  at  once  can  be  regarded  as  intended  to 
have   retrospective  effect  in  barring  rights  to  sue  already  vested,  ■;. 
and   whether  this  is  sufficiently  clear  and  adequately   expresses  ■ 
the   idea  conveyed  by  the  phrase  used  in  the  opening  sentence  of 
clause   4   of   Punjab   General  Clauses  Act  1  of  1898  :  "unless  a,, 
"  different  intention  appears."  1 

In    an    English   case,   Qneen   v.    Leeds   Biadftrd   Bailu-ay} 
Company    (^),  where  discussion  arose  as  to  the  application  of  11 " 
and  12  Vict.,  c.  43,  s.  11,  which  limited  time  for  taking  summary 
proceedings  before  Justices  to  six  months  from  the  time  when  the  - 
matter  complained  of  arose,   it  was  remarked  by  Lord  Campbell 
as  follows  : — '*  If  the   Act  had   come  into   operation  immediately 
"  after   the   time   of  its  being  passed  the  hardship   would  have 
*'  been    so  great  that  we  might  have  inferred  an  intention  on  the 
"  part  of  the  Legislature  not  to  give  it  a  retrospective  operation, 
"  but    when    we  see  that  it  contains  a  provision   suspending  its, 
'*  operation    for  six  weeks,  that  must  be  taken    as  an  intimation| 
•  "  t  hat  the  Legislature  has   provided  that  as  the  period  of  timel 

"  within  which  proceedings   respecting  antecedent   damages   orl 
"  injuries  might  be  taken  before  the  proper  tribunal,"  ' 

In    the    Punjab   Limitation  Act  we  find  no  such  intimation, 
and  we  think,  considering  the  importance  of  the  question  raisedjj 
it  should   be   referred   to   a  Full    Bench   of   the   Court  and  we 
accordingly  refer  it. 

The  judgment  of   the  learned  Judges   who  constituted   the 
Full  Bench  was  delivered  by 

22nd  April  1904.  Robertson,  J.— The  point  refeired  to  us  is  one  of  considerable 

importance,  but  the  principles  open  which  it  has  to  be  dealt  with 
are  well  established,  and,  so  far  as  we  are  aware,  have  never  been 
controverted.  # 

1'he  facts  of  the  case  referred  are  stated  to  be  these.  Th^ 
alienation  in  the  case  in  dispute  was  effected  by  a  fall  lasAtf. 
proprietor  in  favour  of  his  daughter  in  1886,  and  she  obtained 
possession  in  1887,  and  has  been  succeeded  by  her  son.  The 
donor  died  within  twelve  years  before  the  euit  was  instituted,  on 
the  27th  August  1902.  The  first  Court  dismissed  the  claim  as 
time-barred,  holding  that  the  provisions  of  the  Punjab  Liroita4 
tion  Act  applied. 


(»)X.  E.,  21  L.J.  M.  C,  193. 
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The  learned  Divisional  Judge  inclined  to  the  opposite  view, 
r.d  has  referred  the  point  nnrier  Section  617,  Civil  Procedure 
ode,  to  this  Court  for  a  decision,  and  a  Division  Bench  of  this 
onrt  has  referred  it  to  ns. 

The  question  we  have  to  decide  is,  whether  in  this  case  the 
ight  to  sue  at  any  period  within  twelve  years  of  the  death  of  the 
donor,  which  occurred  hefore  the  Punjab  Limitation  Act  came  into 
force,  having  become  vested  in  the  plaintiffs,  his  right  to  sue  is 
governed  by  the  Punjab  Limitation  Act  or  not.  If  it  is  governed 
by  that  Act,  his  claim  is  clearly  time-barred,  if  it  is  not,  and 
the  claim  is,  as  regards  limitation,  to  be  governed  by  Act  XV 
of  1877,  then  it  is  not  so  barred. 

In  view  of  the  terms  of  Section  4  of  Punjab  General  Clauses 
Act  and  of  the  maps  of  authority  on  the  subject,  what  we  have 
to  decide  is,  whether  there  is  anything  in  the  Punjab  Limitation 
Act  which  clearly  and  unmistakably  indicates  that  that  Act  is 
to  have  retrospective  as  well  as  prospective  effect.  It  is  clear 
that  it  is  open  to  the  Legislature  to  give  retrospective  effect  to 
their  enactments,  and  to  take  away  vested  rights,  but  such  an 
intention  is  nevei  to  be  presumed,  and  is  only  to  be  held  to  exist 
when  it  is  clear  tliat  such  is  the  meaning  as  well  as  the  intention 
of  the  Act.  And  the  intention  must  be  expressed  in  clear 
terms  or  by  unmistakable  indications. 

In  this  conntction  it  is  important  to  consider  the  terms  of, 
and  the  biptory  of,  previous  legislation  on  the  subject  of  limitation. 

Ill  Act  XIV  of  1859,  Section  18,  it  is  laid  down  that  all 
suits  which  shall  be  institute  «J  within  the  period  of  two  vears 
from  the  date  of  the  passing  of  this  Act  shall  be  tried  and 
determined  as  if  this  Act  had  not  been  passed. 

In  Act  IX  of  1871,  Section  1,  it  is  provided  that  the  new  Act 
shall  only  apf)ly  to  suits  instituted  after  the  Ist  April  187H,  thus 
allowing  a  period  of  grace  of  about  two  years. 

Section  2  uf  Act  XV  of  1877,  the  Act  now  in  force,  also 
provides  a  period  of  grace  extending  in  some  cases  to  five  and  in 
others  to  two  years. 

'I  he  Imperial  Legislature  of  this  country  has,  therefore, 
dealt  with  the  matter  under  discussion  with  entire  consistency, 
and  with  complete  ace  nd  with  those  general  principles  of  equity 
and  justice  which  make  so  strongly  against  retrospective  or  ex 
post  facto  legislation. 
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What  conclusion  are  we  to  draw  from  the  absence  of  any 
similar  clauses  in  the  Act  in  question,  one  of  the  very  iSrst  passed 
by  the  Local  Legislative  Council  of  the  Punjab  ?  Certainly  it 
is  not  permissible  for  us  1o  assume  a  i^riori  that  a  deliberate 
departure  from  the  principles  so  clearly  laid  down  by  a  mass  of 
concurrent  authority  and  so  clcFely  followed  by  the  Imperial 
Legislative  Council  was  intended.  We  must  proceed,  therefore, 
to  consider  whether  the  Act  itpelf  does  clearly  state  in  precise 
terms  or  show  by  unmistakable  indications  that  its  provisions 
were  intended  to  have  retrospective  effect,  no  period  of  grace,  as 
in  the  case  of  similar  Acts  of  the  Imperial  Legislature,  having 
been  provided. 

It  is  unnecessary  to  quote  at  length  from  all  the  authorities 
brought  to  our  notice,  upon  this  and  kindred  points,  m.,  Nursing 
Doyal  V.  Hurryhur  Saha  (^),  Sitaram  Vasudev  v.  Khand  rav 
Balkrishna  ("),  In  the  m  after  of  the  petition  of  Eatansi  Kah'anji  (»), 
at  page  158,  Khusalbhai  y.  Kahhai  (*),  Chowdhri  Narstng  Dafi  v. 
Lala  Vholan  Das  (*),  Lnl  Mohon  Mrderjee  v.  Jogemha  Ghunder 
Boy  (°),  and  Delhi  on d  London  Bank,  Limited,  v.  Orchtrd  C). 

The  case  quoted  in  the  reference  of  the  Division  Bench  is, 
however,  very  much  in  point,  and  deserves  quotation. 

In  the  case  of  Q«ee«  v.  Leeds  Bradford  Bailtoay  Company, 
a  discussion  arose  as  to  the  application  of  11  and  12  Vict.,  c. 
43,  8.  11,  which  limited  the  time  within  which  certain 
summary  proceedings  could  betaken  before  Justices,  to  six 
months  from  the  time  when  the  cause  of  complaint  arose, 
this  being  a  restrictive  provision.  Lord  Campbell,  C.  J., 
said:  "Then  comes  the  question  whether  the  Act  has  a 
"  retrospective  operation.  If  the  Act  had  come  into  operation 
'*  immediately  after  the  time  of  its  being  passed,  the  hardship 
*'  would  have  been  so  great  that  we  might  have  inferred 
"  an  intention  on  the  part  of  the  Legislature  not  to  give  it  a 
"  retrospective  operation,  but  when  we  see  that  it  contains  a 
"  provision  suspending  its  operation  for  six  weeks,  that  must  be 
"  taken  as  an  intimation  that  the  Legislature  has  provided  that  as 
"  the  period  of  time  within  which  proceedings  respecting 
"  antecedent  damages  or  injuries  might  be  taken  before  the  proper 
"  tribonal."  In  the  Act.before  us  no  speciiic  period  whatever  haa 
been  provided. 

.     (')   I.  L.  B.,  V  Calc,  897.  {*)  I.  L.  i?.,  VI  Bom.,  26. 

(•)  J.  L.  R.,  I  Bom.,  286.  (»)  12  P.  B.,  1900,  F.  B. 

(»)  I.  L.  B.,  II  Bom.,  148,  F.  B.      (•)  /.  L.  R.,  XIV  Calc,  636,  P.  P. 
(')  I,  L.  R„  III  Calc,  47,  P.  0. 
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In  Ram  Ditta  and  another  v.  Tehlu  and  others  (^),  it  was 
held  that  the  Punjab  Limitation  Act  does  not  apply  to  a  snit 
instituted  before  the  date  of  enactment.  In  that  case  the  principles 
governing  the  question,  which,  though  not  identical  wilh  that 
before  us,  much  resembles  it,  were  very  fully  discussed,  and  we 
entirely  concur  in  the  views  expressed  therein.  It  is  remarked 
on  page  15  of  that  judgment  that  there  are  many  authorities  which 
hold  that  a  Law  of  Limitation,  unless  the  language  expresses  the 
contrary,  cannot  be  construed  to  destroy  vested  rights,  and  to 
inflict  hardship  or  injustice  not  within  the  contemplation  of  the 
Legislature,  and  it  was  further  laid  down  that  a  provision  in  a 
Limitation  Act  which  destroys  vested  rights  cannot  be  considered 
to  be  a  mere  question  of  procedure,  but  becomes  one  of  substantive 
right.     A  view  in  which  we  fully  concur. 

The  principle  of  the  non- retroactivity  of  Limitation  Acts 
was  discussed  at  great  length  by  Westropp,  C.  J.,  in  the  matter  of 
Ratansi  Kalianji  ('),  at  pages  171-172,  and  in  DelM  and  London 
Bank,  Limited,  v.  Orchard  (3),  Sitaram  Vasudev  v.  Khanderav 
Balkrishna  (*),  Behary  hall  v.  Goberdkan  (»),  and  Khusalbhai 
V.  Kahbai  (») . 

Extracts  from  Maxwell's  Interpretations  of  Statutes,  pages 
257,  258,  84,  230,  and  from  Mittra's  Law  of  Limitation,  pages 
208,  209,  210,  wore  also  read  to  us,  but  it  is  unnecessary  to 
quote  them  here. 

There  is  complete  unanimity  of  view  as  to  the  general 
principles  to  be  followed. 

But  in  this  case  we  are  not  left  to  general  principles  alone. 
We  hav^e  a  very  clear  guide  in  an  Act  passed  by  the  same  Legis- 
lative body  which  passed  the  Act  in  question. 

In  the  Punjab  General  Clauses  Act,  1  of  1898,    Section  4,  it 
is  provided  that  "  Where  this  Act  or  any  Punjab  Act   repeals 
any  enactment,  then,  unless  a  different   intention   appears,  the 
repeal  shall  not       ••♦••♦•• 
•        •        •         •        • 

(c)  affect   any  right,    privilege,    obligation   or    liability 

acquii-ed,  accrued  or  incurred  under  any  enactment 

so  repealed ;  or  •  •  •  • 

(c)  affect  any  investigation,  legal  proceeding   or  remedy 

in  respect  of  any  such   right,   privilege,   obligation, 

(')  4  P.R.,  1902.  (♦»  /.  L.  R.,  I  Bom.,  286. 

(«)  /.  L.  R.,  II  Bom.,  148,  F.  B.  (»)  /.  L.  R,  IX  Cilc. ,  446. 

(»)  L.  a.,  4  /.  A.,  127 i  I.  L.  «.,  (")  /.  L.  R.,  VI  Bom.,  26. 
Ill  Calc,,  47. 
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liability,    penalty,     forfeiture    or    punishment    as 
aforesaid." 
The  question,  therefore,  before  us   simply    is,  does   any   sue 
different  intention  appear  ? 

We   can   find    nothing  in  the  Act   indicative   of   any 
different  intention. 


iS 


It  is  no  doubt  enacted  in  Section  1  (2)  that  "  It  (th^ 
*'  Punjab  Limitation  Act)  shall  come  into  force  at  once."  But 
this  has  clearly  no  bearing  on  the  question  of  retroactivity.  It 
merely  provides  for  the  date  on  which  the  prospective  portioii 
shall  come  into  effect.  "  At  once  "  has  no  more  significance  in 
this  connection  than  the  clause  would  have  had  if  it  had  run: 
"  This  Act  shall  come  into  force  on  the  21st  June  1900, "  the  date 
on  which  it  did,  in   fact,  come  into  force.  ^ 

Authority  for  this  view  is  hardly  necessary,  but  this  point  has 
in  fact  been  discussed  in  Girish  Chundra  Basic  v.  Apurha  Krishna 
Dass  and  another  (^).  At  page  947  we  find  Gliose,  J.,  remarking^ 
"  The  Act,  no  doubt,  provides  that  it  shall  come  into  force  al 
"  once  ;  that  Section  310  A  is  to  be  inserted  in  the  Civil  Proceduri 
"  Code,  and  that  it  applies  to  a  sale  held  under  this  Chapter  ;  bai 
"  these  circumstances  are  not,  to  my  mind,  sufficient  to  indicate 
"  that  the  privilege  conferred  thereby  upon  a  judgment-debtoe 
"  was  intended  to  apply  to  a  sale,  the  proceedings  in  relation  to 
"  which  had  already  been  taken,  under  the  Chapter  as  it  existed 
"  before  Section  8I0A  was  incorporated  in  it.  I  observe  that 
"  where  the  Legislature  have  thought  that  an  Act  should  have 
*'  retrospective  effect  they  have  said  so  either  in  express  words,  or 
"  by  clear  implication,  e.g.,  Section  10,  Act  IV  of  1893,  and 
"Section  21  of  the  Bengal  Tenancy  Act.  Upon  all  these  ground* 
"  I  am  of  opinion  that  Act  V  of  1 894  has  no  retrospective  effe(A 
"  so  as  to  apply  to  the  sale  in  question.  " 

We  fail,  therefore,  to  find  any  express  provision  in  the  Aofe 
that  it  is  to  have  retrospective  effect.  The  ordinary  effects  of 
an  Act  are  prospective  only,  this  is  specifically  laid  down  in  the 
Punjab  General  Clauses  Act  to  be  the  case  "  unless  a  different 
"  intention  appears,  "  and  in  this  case  no  such  different  intention 
can  be  said  to  appear.  In  accordance,  therefore,  with  the  specific 
provisions  of  the  Act  of  the  Punjab  Legislature  which  govenw 
the  interpretation  of  its  Acts,  as  well  as  in  accordance  witt 
general  principles  of  universal  application  and  authority,  wo  are 

(»)  /.  L.  B.,  XX£  Calc,  340. 
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jastrained  to  hold  that  the  Punjab  Limitation  Act  has  no 
retrospective  effect  as  regards  the  point  before  us,  and  the  case 
under  reference  is  not  governed  by  the  Punjab  Limitation  Act, 
and  we  answer  the  reference  accordingly. 


No.  91. 

Bo-f)re  Mr.  Justice  Anderson  and  Mr.  Justice  Battigan. 

SHER  KBAN,— (Plaintiff),— APPELLANT,  i 

Vertus  >  Appsllatb  Sidie, 

BAHADUR.  SHAH,— (Dbfendant),— RESPONDENT.  ) 

Civil  Appeal  No.  867  of  1902. 

Civil-Procedtire  Code,  1882,  Sections  191,  198,  562,  566— Potcer  of  Judge 
to  decide  ea^e  on  evidence  taker,  doum  fy  his  preiecessor — Contpetency  of 
Chief  Court  to  remand  case  on  grounds  other  than  specified  in  Sections  562 
and  566  of  the  Code  of  Civil  Procedure. 

Held,  that  a  Judge  who  has  not  heard  an}*  part  of  the  evidence  and 
before  whom  no  part  of  the  proceedings  have  taken  place  ia  not 
competent  to  proceed  to  judgment  until  he  has  given  the  parties  an 
opportunity  of  appearing  before  him  and  stating  their  respective  cases. 
Judgments  recorded  without  observing  these  essential  rules  of  procedure 
are  illegal  and  must  be  set  aside. 

It  is  competent  for  the  Chief  Court  to  remand  a  case  to  rectifj'  errors, 
omissions  and  defects  which  unless  so  rectified  would  result  in  serious 
miscarriage  or  failure  of  justice  on  grounds  other  than  provided  for  in 
Sections  562  and  506  of  the  Code  of  Civil  Procedure, 

Jagram  Das  v.  Narain  Lai  (*),  Afzal-un-nissa  Begam  v.  Al  Ali  {-),  Sir  Jar 
Maitto.h  Singh  v.  Mussammat  Sobhi  Kaur  ('),  Durga  Dihal  Das  v.  Anoraji  (*),  , 

and  Perumbra  Nayar  v.  Suhrahmanian  Potior  (*),  referred  to. 

Firgt  appeal  from   the   decree  of  Maulci    Muhammid   Husiain, 
District  Judge,  Lihore,  dated  26th  September  1902. 

Roshan  Lai  and  Gobiad  Ram,  for  appallant. 
Lai  Chand  and  Roshnn  Lai,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Hattigan,  .J, — The  whole  of  the  proceedings  in  this  case  np  Q^f^  /^,jg  1904 
to  the  date  of  hearing  arguments,  took  place  before  Rai  Bahadur 
Bnta  Mai,  and  the  whole  of  the  evidence  was  recorded  by  him. 
But  before  arguments  could  be  heard  or  jadgmont  be  written  , 
Rai  Bahadur  Buta  Mai  was  transferred  and  the  argumeuti  of 
ih«  parties'  pleaders  were  heard  by  his  successor,  Rai  Chnni  Lai, 

(»)  /.  L.  R.,  VU  All.,  857.        (»)  110  P.  «.,  1886. 
(»)  /.  L.  R.,  nil  All.,  35.        (♦)  /.  L  R.,  XVIl  AIL,  29. 
(»)  /.  I.  R.,  Xnil  Mad^  445. 
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who  on  the  7th  July  1902  ordered  that  the  case  should  come  up 
"  for  consideration  "  on  the  22nd  July  1902.  On  the  latter  date 
Rai  Chuni  Lai  recorded  the  following  order:  "  Other  work  has 
"  been  heavy  and  I  liave  not  been  able  to  get  through  the  bulky 
"  evidence,  no  portion  of  which  was  recorded  by  me.  I  shall 
"  try  to  find  time  next  month.  Parties  will  be  called  to  hear 
"  judgment  pronounced  when  ready."  Finally,  on  the  25th 
August  1902,  Rai  Chuni  Lai  passed  an  order  to  the  effect  that  he 
regretted  he  had  been  unable  to  go  through  the  evidence  and. 
that  as  he  was  going  on  casual  leave  he  left  the  case  to  his 
successor,  Maulvi  Muhammad  Hussain,  "  for  judgment."  It 
was  added  that  "  parties  are  in  attendance  and  have  been  told 
'*  to  attend  in  the  beginning  of  October." 

On  the  24th  September  1902,  Maulvi  Muhammad  Huesain 
passed  an  order  to  the  effect  that  the  pleader  should  be  summoned 
for  the  26th  "  to  hear  the  judgment,"  and  on  the  26th  judgment 
was  accordingly  pronounced,  plaintifF's  suit  being  dismissed. 

Plaintiff  has  appealed  to  this  Court,  and  the  first  plea 
urged  on  his  behalf  is  that  be  has  been  materially  prejudiced  by 
the  procedure  adopted  by  Maulvi  Muhammad  Hussain,  inasmuch 
as  that  learned  Judge  has  delivered  judgment  in  a  case  in  which 
he  has  neither  heard  the  evidence  nor  the  arguments  of  the 
parties.  Plaintiff-appellant  therefore  asks  us  to  set  aside  the 
judgment  and  decree  and  to  send  back  the  case  to  the  District 
Judge  for  a  fresh  decision  according  to  law.  In  support  of  this 
contention  and  prayer  the  rulings  in  Jagram  Das  v.  Narain 
Lai  (*),  Afzal-un-nissa  Begam  v.  Al  AU  ('),  and  Sardar  Alahtab 
Singh  v.  Mussammat  Sohba  Kaur  and  another  (^),  are  relied 
upon. 

For  the  respondents  Mr.  Lai   Chand   argued   that   as    Rai 
Chuni  Lai    had   heard   arguments,    his    successor    was   entitled  - 
under  Section  198,  Civil  Procedure   Code  (which  speaks  of  "  the 
Court"  and  not  of  "  the  Jadge")  to  write  and  deliver  judgment ; 
that  the  plaintiff   by  his  acquiescence  in  Rai  Chuni  Lai's   orders 
of  the  25th  August    1902,   which  warned  the   parties,    that   the. 
judgment  would  be  delivered   by  Maulvi    Muhammad  Hussain, 
has  waived  his  I'ight  to  object  to  any  irregularity    of   procedure 
such  as  that  now  complained  of,   and  finally   that  in   any   cvent..| 
Section  578,  Civil  Procedure  Code,  w^ould  apply  to  the  present^; 
case. 

(•)  I.  L.  R.,  VH  All.,  857.  (»)/.£.  R.,  Vlll  Ml.,  35. 

C)  HOP.  B.,  188(5. 
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We  are  unable  to  accept  Mr.  Lai  Chand  s  arguments.  It 
would,  we  consider,  be  absurd  to  hold  that  all  that  the  law 
required  was  that  some  Jndge  or  other  should  hear  arguments 
and  that  once  arguments  have  been  heard  by  somebody,  judgment 
can  be  written  by  a  Judge  who  had  not  heard  one  word  of  these 
arguments.  We  fail  to  see  what  possible  benefit  the  parties 
could  hope  for  if  their  arguments  were  addressed  to  Judge  A  and 
judgment  was  to  be  written  by  Judge  X.  Each  of  these  two 
Judges  would  no  doubt  for  the  time  being  represent  "  the  Court," 
but  Section  198  of  the  Code  must  be  construed  reasonably.  If  it 
is  necessary,  as  evidently  the  Legislature  seems  to  think  it  is, 
that  judgment  should  not  be  given  until  the  parties  and  their 
arguments  have  been  heard,  it  surely  follows  that* these  arguments 
should  be  heard  by  the  same  Judge  as  the  judgment  is  to  be 
written  by.  Otherwise  the  provisions  of  Section  198  would  be 
utterly  meaningless. 

As  regards  waiver,  we  are  unable  to  follow  Mr.  h&\  Chand's 
argument  that  it  should  be  assumed,  fiom  the  very  wording  of 
the  order  of  the  25th  August  and  the  subsequent  omission  on  the 
part  of  plaintiff  to  ask  for  a  further  hearing.  Plaintiff  might 
have  imagined  that  Rai  Chuni  Lai  intended  himself  to  write  the 
judgment,  leaving  it  to  be  pronounced  by  the  successor,  or  at  all 
events  that  before  that  successor  proceeded  to  write  judgment, 
he  would  do  what  the  law  requires  and  hear  the  parties.  Upon 
the  material  before  us  we  should  not,  we  think,  be  justified  in 
holding  that  plaintiff  either  assented  to  or  acquiesced  in  the 
procedure  adopted  by  the  Court. 

With  regard  to  the  provisions  of  Section  578  of  the  Code  to 
which  Mr.  Lai  Chand  referred  us,  we  have  only  to  say  that  we 
do  not  consider  the  hearing  of  arguments  a  mere  formality  nor 
do  we  think  that  the  omission  on  the  part  of  the  Judge  to  hear 
the  parties  or  their  pleaders  previously  to  writing  judgment  one 
of  those  trifling  irregularities  which  are  curable  under  the 
section  cited.  The  authorities  quoted  on  behalf  of  the  appellant 
were  decided  prior  to  the  amendment  of  Section  191  of  the  Code 
by  Act  VII  of  1888  and  are  not,  therefore,  strictly  in  point. 
But  even  under  the  section  as  it  now  stands,  a  Judge  who  has 
not  heard  any  part  of  the  evidence  and  befoie  whom  no  part  of 
the  procee<lings  has  taken  place  is  not  justified  in  proceeding  to 
Judgment  until  he  has  given  the  parties  an  opportunity  of 
appearing  before  him  and  stating  their  respective  cases.  Rai 
Chuni  Lai  heard  the  arguments,  but  even  so,  be  found  the  case 
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by  no  means  easy  of  decision  ;  Manlvi  Mnliaromad  Huppnin  who 
knew  absolutely  nothing  about  the  suit  before  he  sat  down  to 
write  his  judgment,  could  not  possibly  have  been  in  a  better 
position  to  do  justice  to  the  parties,  and  it  was  clearly  incnmbent 
on  him  to  give  them  every  opporttinily  of  explainirg  ihe  case  to  • 
him.  His  omission  to  afford  them  this  opportunity  must  neces- 
sarily have  materially  prejudiced  the  party  against  whom  he 
gave  his  decision.  Such  an  emission  would  be  serious  even  in 
the  case  of  a  Judge  who  had  himself  sfen  the  witnesses  and 
recorded  the  proceedings  j  it  is,  we  think,  fatal  in  the  case  of  a 
Judge  who  up  to  the  date  of  writing  judgment  was  an  entire 
stranger  to  the  suit. 

It  was  suggested  that  as  neither  Section  562  nor  Section  666 
is  applicable  to  a  case  of  this  kind,  we  have  no  power  to  remand 
it  to  the  District  Judge  for  a  fresh  judgment.  It  seems  to  us 
however,  that  this  Court,  as  the  highest  appellate  authcrifj  in 
this  Province,  has  inherent  jurisdiction  to  rectify  errois,  omissions 
and  defects,  which  unless  so  jectififd  would  result  in  serioug/ 
miscarriage  or  failure  of  justice.  The  cases  reported  in  Durqa 
Bihal  Das  v.  Anoraji  (i),  and  Verumhra  Nayar  v.  St'lrahmanian 
Pottar  C)  are  express  authorities  in  support  of  this  proposition 
and  we  have  no  hesitation  in  following  them.  3 

We  accordingly  set  aside  the  judgment  and  decree  and  sendl 
the  case  back  to  the  District  Judge  for  afresh  decision  accordinffl 
to  law.  The  stamp  fee  will  be  refunded.  Other  costs  to  h&\ 
costs  in  the  cause.  Appeal  alloued. 

No.  92. 

Before  Mr.  Justice  Chatlerji,  CLE.,  and  Mr.  Justice 
Rattigan. 

P[JNNU  KHAN  AND  OTHERS,-  (Defendants), — 
APPELLANTS, 

Versus 

SANDAL  KHAN  AND  OTHEKS,-(Plaintifps),— 

RESPONDENTS.  | 

Civil  Appeal  No.  896  of  1901.  \ 

Custom — Alienation—  Gift  hy  childless  proprietor  to  nepheiv  in  presence  <M 
brothers,  validity  of — Nam  Rajputs  (f  Jullur.dur  District.  % 

Found,  that   by   the  custom  prevailing  amoii«   Nam   Rajputs   of   the 
Jullundur   District  a  gift  by  a  sonless  proprietor  of  his  ancestral  land  to  a 

(»)  I.  L.  R.,  Xrn  All,  29.         ("J  /.  L.  R.,  XXIIl  Mad.,  445.  5 


Appeilatb  Side. 
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uepbew  who  had  been  for  a  long  time  associated  with  and  assiBtiug  in 
cultivation  and  rendering  service  to  the  donor  ia  valid  in  the  presence 
and  to  the  exclasion  of  the  donor's  own  brothers. 

Kutha  V.  Sultan  (»),  Ilahia  v.  llahi  Balkth  ('),  Sultan  BaJchsh  V. 
Raja  C^),  E aid ar  All  V.  Sondha  {*),  AyJ^ey^han  y.  ihomlnt  Khan  (*),  Schha 
V.  Gyana  (•),  Go%al  Sivgh  v,  Kheman  (^),  Jndar  v.  Lvddar  Singh  (*),  8her 
Singh  V,  Sohail  Singh  {^),  Earint  lalhih  \.  Taiia  {^")^  Norain  Sivgh  v. 
Gurmukh  Singh  ('*),  Rala  v.  Baiina  (**),  Jtma  Sivgh  v.  2favdh  Sivgh  (*'), 
Amir  T.  Mussammat  Zebo  C^*),  Gtijar  v.  Sham  Das  (^'),  and  Ralla  T. 
Budda  (*"),  referred  to. 

Amir  Khan    v.   Sardara  (*')  and   Vmar  Khan  v.    Samand   Khan  {^*), 
distingnised. 

Further  appeal  from  the  decree  of  Captain  G.  C.  Beadon,  Divisional 
Ju  dge,  JuUvndhr  Divincn,  dated  19//i  June  1901. 

Lai  Chand,  for  appellants. 

Mohanimad  Shafi,  for  respondents. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the 
Court  delivered  by 

Chattebji,  J. — The  parties  in  this  case  are  Nam  Rajputs  of  2nd  AuguH  1904. 
the  Jiillnndar  TaLsil  and  District,  and  are  related  thus: — The 
original  plaintiffs,  Sandal  Khan  and  Kande  Khan,  are  own 
brothers  of  Paimu  Khan,  defendant  1,  who  has  effected  mutation 
of  his  laud,  amoanting  to  130  kanals  5  marlas  in  favour  of 
defendant  'J,  Nabi  Bakhsh,  his  nephew,  the  son  of  a  fourth 
brother,  Sandhe  Khan,  deceased.  Nabi  Bakhsh  married  the 
daughter  of  the  donor  and  has  issue  by  her  but  his  wife  is  dead. 
The  other  defendants  in  the  suit  were  the  brothers  of  Nabi 
Bakhsh,  who  were  impleaded  pro  fotmd  as  difendants  in  the  case. 
The  suit  is  by  the  plaintiffs  to  bave  it  declared  that  the  gift 
shall  not  affect  their  reveisionary  rights  after  the  death  of  the 
donor. 

The  material  pleas  of  the  defendants  1  and  2  were  that 
defendant  2  was  virtually  adopted  and  brought  up  as  a  son  by 
defendant  1 ,  and  married  by  him  first  to  his  own  daughter  and 
again,  after  his  daughter's  death,  elsewhere,  and  that  he  was 
competent  by  custom  to  mnku  the  gift. 


(»)  84  P.  R.,  1879. 
(•)  113  /'.  H.,  1883. 
(»)  126  P.  R.,  1883. 
(♦)  102  1'  n  ,  18S0. 
(»)  174  P.  H„  1883. 
C)  lltj  P.  R.,  1896. 
(■)  85  P.  R.,  1889. 
(')  18  P.  R.,  1890. 
(-)    19  P,  R.,  1890. 


»°)113P.  R.,  1891. 
")  116  P.R.,  1894. 
'»)  14 /»,  R.,  1901. 
'»)  61  P.  R.,  19<<1, 
'♦)  42  P  R.,  1902. 
'»)  107  P.  R.,  1887,  F.  B. 
'«)  50  P.  R.,  18i»a,  P.  B. 
»•)  HOP.  H.,  1894. 
«•)  145  P.  R.,  1894, 
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I 

The  only  ispue  among  those  framed  by  the  first  Court  which 
need  now  be  considered  in:  "Whether  the  gift  is  valid  by 
"  custom  by  reason  of  t'lo  special  connection  between  the  donor. 
"  and  the  donee  and  of  the  services  rendered  by  the  latter  to  the 
"former"  r  The  Court  also  drew  issues  as  to  (I)  the  property 
being  ancestral,  and  (2)  defendant  2  having  been  adopted  by 
defondnnt  1,  but  found  them  against  the  defendants  and  these 
qnestions  have  practically  dropped  out  of  the  case. 

.  The  first  Court  found  the  gift  valid  by  cu'^tom  upon  a  caref nl| 
consideration  of  the  rulings  of  this  Court  and  the  evidenoel 
tendered  in  the  case  and  dismissed  the  suit.  The  DivisionafI 
Judge  on  appeal  held  that  custom  did  not  authorize  such  a  giftl 
and  decreed  the  claim. 

The    evidence    taken   in   this  case  is  not  very   complete   or  1 
valuable,  but  it  shows  that  the  defendant  Nabi  Bakhsh  has  been^ 
associated    with  Punnu    Khan,  donor,  since  many  years.     Some  ^:- 
of  the  defendant's  witnesses  say  ho  was  brought  up  from  his  birth, 
but   as  the  adoption  is  not  in  issue  before  us,  no    stress    need    be  .. 
laid  on  this  part  of  the  evidence.  Plaintiff,  Sandal  Khan,  examined  '-i 
as  a  witness,  adniitte  1  that  since  the  last  Settlement  Nabi  Bakhsh 
was  living  with  the  donor  but  only  as  dim  ad,  or  son-in-law,   and  .■ 
not   as   adopted    son.     This  makes  the  association  date   back   to  • 
nearly   twentv    years,    and  it   would  seem  to  be    clear  from   the 
record    that   ih   exists  between  Punnu  Khan  and    Nabi    Bakhsh 
only   and  not  hatween  him  and  the  brothers  of   Nabi  Bakhsh    as  ,. 
well.     Thus,  the  association  has   a   special  significance  and  is  not  - 
merely  a  continuation  of  the  old  relations   after  the  separation  of  ,7; 
the    plaintiffs  from  Punnu  Khan,     It  has  lasted  even    after  the  ' 
death   of    Punnu    Khan's  daughter  and    the    marriage    of   Nabi  ^ 
Bakhsh  with  another  woman.     Several  cases  of  (I)  adoption  and^! 
(II)    gift   among    Nara    Rajputs     are   als)    mentioned    by    the 
witnesses,   under  the  first  heal,  the  adoptions  of    (1)    Gohra    by 
Mehr  Khan,  (2)  Wazir  Khan,  a  daughter's  son,  by  SaduUa  Khan, 
and  under  the  second,  gifts  made   by  (a)  Gulab  to  one  of  several 
nephews,    (6)    Akbar  to   his   sister's   son,    Muhammad   Bakhsh, 
which   Ali    Bakhsh   his  brother's  son  sued  to  set  aside,  but   gave 
up  his   claim,:and(c)   the  uncle  of  Ghulam  Muhammad    to  him.. 
The   first   instance   was  one   among  Manj  Rajputs,  the  donee   in 
the  second  was  also  a  Manj  Rajput,  but  the  third  was  one  amoug^ 
Narus.     A  gift   by  one   Akbar  to  his   daughter's   son,  Mehra,   i«^ 
also  cited,  but  the  ^6t  is  not  stated. 
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Two  jadicial  precedents  wore  cited  in  the  Court  of  first 
instance.  One  was  a  jadgment  of  Pandit  Somdatt,  dated  16th 
March  1887,  in  a  case  among  Manj  Rajputs  of  Hoshiarpur.  He 
upheld  a  gift  by  a  landowner  in  favour  of  three  of  his  nephews, 
one  of  whom  had  married  his  daughter,  on  the  strength  of  in- 
stances cited  by  the  defendants,  the  entries  in  the  Hiwuj-i-avi  and 
certain  judgments  of  the  Chief  Court,  among  others  Kutha  v. 
Sultan  (^),  Ilahia  and  (.thers  V.  Ilahi  Bakhsh  and  others  (*),  and 
Sultan  Bakhsh  ani  others  v.  Raja  and  others  ("').  The  other  was 
a  decision  by  Mir  Muhammad  Nizami,  Extra  Assistant  Commis- 
sioner, Hoshiarpur,  dated  29th  Ma^  1897,  who  held  that  among 
Rajputs  custom  allows  a  sonless  male  owner  to  adopt  one  of  his 
mephews  and  to  gift  his  land  to  him.  He  also  relied  on  certain 
rulings  of  the  Chief  Court,  e.g.,  Ilahia  and  others  v.  Ilahi  B tkhsh 
and  others  (-),  in  coming  to  his  finding  against  the  contention 
of  the  plaintiffs.  This  was  a  case  among  Rajputs  of 
Pan  war. 

This  evidence  is  hardly  suflBcient  by  itself  to  enable  us  to 
satisfactorily  decide  the  question  of  the  validity  or  otherwise  of 
the  disputed  gift,  particularly  at  the  present  time  when  castomary 
law  has  been  reduced  to  something  like  a  system  and  the  agnatic 
principle  is  held  to  furnish  the  key  to  it.  The  decision  must 
Iwgely  depend,  therefore,  upon  the  result  of  a  careful  and  critical 
examination  of  the  mass  of  rulings  of  this  Court  cited  by. counsel. 

We  regret  to  say  that  a  good  number   of   those   quoted  for 

the  respondent  are  either  irrelevant  or   have  a  very  remote   and 

indirect  bearing  on  the  point  for   consideration.     Putting   these 

i  on    one   side  the  matter  may  be   discussed    under   two  heads : — 

(1)  Whether  among  Naru  Rajputs  of  the  Jnllundur  and  Hoshiarpur 

:  Districts  a  childless  male  owner  has  power  by  custom  to   dispose 

of  ancestral  land  at  pleasure    in   favour  of  one   of  his   agnatic 

heirs  to  the  pi-ejudice  of  others ;  and  (2)    whether   he   has   such 

power  if  there  is  a   special   connection   between    him   and    the 

i  donee,  such  as  association    with,  and   service  by,   the  latter,  and 

)  gfrounds  of  a  like  nature,  other  than  adoption,  which    stands   on 

J  a  footing  of  its  own,  and  which  is  not  in  issue  before  us    in    this 

appeal.     The  precedents  may  likewise  be  considered  under  these 

two  heads.     They  do  not  relate  exclusively  to  the  Naru   tribe    or 

g6f,  but  also  to  other  kindred  sections  of   Rajputs  as  well   as  to 


} 


(')  84P.  B.,  1879,    (»)  U3P.  U.,  1883. 
(«)  126  P.  R.,  1883. 
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other  agricultnral  tribes  of  that  part  of  tlie  country  in  which 
the  present  case  has  arisen  wliose  customs  may  be  reasonably 
presumed  to  be  analogous  to  those  of  this  tribe. 

To  take  up  the  rulings  on  the  first  head— 

Kutbay.  Sultan  (i)  is  a  case  among  Naru  Rajputs  of,* 
JuUundur  in  which  a  gift  by  a  childless  owner  to  one  brother  in 
presence  of  other  brothers  was  upheld.  Elsmie,  J.,  held  that 
custom  was  not  against  the  power  of  alienation,  while  Mr.  Justice 
Plowden  was  of  opinion  that  even  if  the  onus  of  proving  the 
power  of  gift  was  on  the  defendants  it  had  been  discharged.  He 
;  referred  to  a  case  decided  by  Colonel  Coxe,  Commissioner, 
Jullundur  Division,  in  1873,  in  which  a  gift  to  two  brothers'  sons 
excluding  two  others  was  found  to  be  in  accordance  with  custom, 
and  another,  decided  by  Mr.  Barkley  in  1875,  in  which  a  gift  to 
a  nephew  in  presence  of  brothers  was  upheld  as  authorities  in; 
support  of  his  view.  In  this  case  the  power  of  the  childless 
male  proprietor  to  make  the  gift  without  let  or  hindrance  by 
his  collaterals  was  apparently  thought  established  by  Mr.  Justice 
Elsmie.  Mr.  Justice  Plowden's  judgment,  however,  is  more 
cautiously  worded,  but  he  also  is  of  opinion  that  there  is  no 
restriction  against  the  male  owner's  power  to  gift  to  some  of  his 
heirs  to  the  exclusion  of  others.  In  Ilahi a  and  others  v.  Ildhi 
Bakksh  and  others  (*),  a  case  among  Punwar  Rajputs  of  the 
Dasuya  tahsil  of  the  Hoshiarpur  District,  Messrs.  Bark  ley  and 
Burney,  JJ.,  held  that  a  gift  by  the  owner  to  certain  collateralg 
removed  six  degrees  from  the  common  ancestor  could  not  be 
challenged  by  others  equally  related,  and  that  the  custom  of  the 
Punwars  was  not  shown  to  be  different  from  that  of  the  Naraa 
as  decided  in  the  case  first  cited.  Haidar  Ali  and  another  v, 
Sondha  (^),  a  case  among  Narus  of  the  Jullundur  District,  was 
also  cited  as  an  authority  showing  that  among  Naras  the  power 
of  gift  was  uaresfcricted,  at  least  when  made  to  a  relation  in  the 
■•  presence  of  other  relations.    The  donee  in  that  case  was  a  son  by  af^ 

Muglani  wife  and  the  plaintiff  was  the  donor's  son  by  a  Rajput 
wife,  and  it  wag  perhaps  doubtful  whether  the  former  was 
entitled  to  succeed  to  the  inheritance  on  the  donor's  death.  The 
same  view  sabstantially  was  taken  in  Civil  Appeal  No.  2288  ofr 
1888,  decided  on  12th  July  1890,  and  this  is  the  general  drift  of  ^ 
the  evidence  taken  in  this  suit. 


(1)  84,  P.  R.,  1870.  C)  113  P.  R.,  1883. 

C)  102  P.  R.,  1880. 
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On  iha  other  h&nd  Amir  Khan  and  others  v.  Sardara  and 
others  {^),  &ud  Umar  Kha7i  y.  Sammd  Khan  and  another  (*), 
both  Nara  cases,  are  authorities  in  support  of  the  respondent's 
contention  that  among  the  parties'  tribe  such  a  power  of  alienation 
does  not  exist.  Amir  and  other s  v.  Mussammat  Ztho  and  others  (■^) 
may  be  said  to  generally  support  the  same  view  of  customary 
law.  It  must  be  admitted  that  the  Full  Bench  judgment  in 
Gujar  V.  Sham  Das  (*)  created  a  revolution  in  the  mode  of 
deciding  questions  of  agnatic  right  under  custom  in  cases  where 
alienation  by  a  childless  male  owner  was  disputed  by  agnates, 
by  recognizing  the  right  so  far  as  to  throw  the  onus  of  proving 
that  they  had  no  power  of  veto  on  those  who  alleged  it.  This 
rule  undoubtedly  has  a  bearing  when  there  is  a  contest  between 
agnates  of  equal  degree  and  can  be  fairly  urged  as  shaking  the 
authority  of  the  cases  first  cited  by  us.  There  is  no  nece3sity, 
however,  in  view  of  our  opinion  on  the  second  point  to  give  a 
positive  finding  as  to  the  custom  among  Naru  Rajputs  on  the 
first  point,  as  it  requires  our  deciding  which  set  of  authorities  is 
correct  as  it  would  probably  involve  a  reference  to  a  Full  Bench. 
We,  therefore,  leave  the  matter  undecided  and  proceed  to  consider 
the  authorities  on  the  second  head. 

Ayhey  Khan  and  others  v.  Bhambu  Khan  (')  may  be  regarded 
as  a  case  to  some  extent  bearing  on  this  point.  It  was  one 
among  Ghorewaha  Rajputs  of  the  Hoshiarpur  District  and  the 
headnote  says  that  the  donee,  a  sister's  grandson,  was  also 
brought  up  as  a  son  by  the  donor.  No  actual  adoption  appears, 
however,  to  have  been  found,  and  among  the  instances  considered 
in  the  judgment  there  were  several  of  gifts  to  pci-sons  specially 
connected  with  the  donors,  which  were  upheld  (sec  page  5^3), 
though  some  of  the  others  went  to  show  that  there  was  a  plenary 
power  of  alienation. 

In  Sohha  v.  Qyana  and  others  ('),  a  case  among  the  Ladhra 
Jats  of  the  Jullundur  District,  a  gift  by  a  sonless  owner  to  some 
of  his  nephews,  who  had  been  for  a  long  time  cultivating  with 
and  supporting  the  donor,  was  held  to  be  in  jiccordauce  with 
cnstom,  and  the  suit  of  the  plaintiif,  who  was  also  a  nephew,  was 
dismissed.  The  same  principle  was  upheld  in  Gipal  Simjh  mul 
others  V.  Kheman  aud  others  ('),  a  case  among  Dhani  Jats  of  the 


(»)  110  P.  R  ,  1894.    (*)  l('7  P.  li.,  1887,  F.  li. 
CO  Ho  1'.  R..  1«'.»4.    (•)  17 i  /'.  n.,   lHh3. 
(»)  42  F.  R.,  \W-2.         («)  116  F.  H.,  it'M. 
O  85  F.  «.,  18»y. 


354  CIVIL  JUDGMENTS— No.  92.  [  Rfi  col 

Jullandur  District,  IniJar  and  others  v.  LudJar  Singh  and  others  (^), j 
one  among  Mahtans  of  Hoshiarpur,  and  Sher  Singh  and  ethers  v,| 
Sohail  Singh  ('''),  in  which  the  parties  were  Kang  Jats  of| 
Jullundur.  Karim  Bahhsh  v.  Fatta  and  <thers  (^)  is  also  a  similar! 
case,  the  parties  in  it  being  Ghorcwaha  Rajputs  of  the  Hoshiarpurj 
District.  The  two  donors  had  giffcd  their  whole  properfy  to3 
two  of  their  nephews  who  were  living  with  thcni  as  their  sonp,^^ 
though  no  actual  adoption  or  customary  appointment  as  heirj 
appears  to  have  been  found  to  the  exclusion  of  other  nephews. 
The  gifts  were  upht-ld. 

The  next  case  to  be  noticed  ia  Narain   Singh   and  others  v. 
GnrmuJch  Singh  and  others  (*),  which  was  among  Gil  Jats  of  the 
Dasuya   tahsil  of   the    Hoshiarpur   District.     This   case   is   an- 
important  one,  in  that  it  contains  a  clear  pronouncement  on   tho 
subject  by  no  less   an    authority   than   Sir   Meredyth    Plowdeu..^ 
The  donees,  who,  like   the   plaintiffs,    were   descendants   of  the| 
donor's  great-grandfather,  had  been    associated  with  a  brother  o£| 
the  donor  who  predeceased  him,   and    were   I'esponsible   for  the' 
donor's  maintenance  and  funeral  ceremonies.     He   himself   did 
not  cultivate  personally  but  lived  with  his  mother's  family.     Sir 
Meredyth  Plowden,  following  the  first   three   of   the  authorities 
cited   above,    upheld    the  gift,   observing :     "  There   are   many 
•*  authorities  of  this  Court,  of  recent  date,  in  which  a  gift  to  one  of 
"  several  heirs  has  been  upheld  where  there  was  a  special  tie  between 
"  the  donor  and  the  donee,  as  by  being  associated  and  assisting  in 
''  cultivation  and  rendering  service  to  the  donor  *     *     »     ,     The 
"  case  seems  to  show  that  where  there  is  a  sort  of  moral  obligation 
"  to  compensate  the  donee  for  the   services   rendered   there  is  a 
•'sufficiently  good  consideration  to  support  the  gift  to  one  of  heirs 
"  to  the  exclusion  of  the  rest  *    *  *."     This  view  of  this  eminent 
expert  on  Punjab  Customary  Law  was  given  out  about   the  time 
the  agnatic  principle  got  its  latest  development  at  his   hands   iu 
Ualla  and  others   v.  Budha   and   others   (■'),    and   is    therefore 
exceedingly  valuable  to  show  that  the  doctrine  we  are  discussing 
does  not  really  involve  a  material  infringement  of  that  principle* 

In  Civil  Appeal  No.  2288  of  )888,  already  cited,  the  learned 
Judges,  in  upholding  the  gift,  mentioned  the  fact  that  the  donee, 
even  if  not  formally  adopted,  had  lived  with  his  father-in- lavr^'^ 
managed  his  land  and  taken  care  of  him  as  a  son  and  thus  to  i 
certain  extent  recognized  the  principle  underlying  the  foregoing 

(»)  18  P.  JR.,  1830.  C)  lis  P.  n.,lSdl. 

(»)  19  P.  K.,  181)0.  (')  110  P.  «.,  18U4. 

(»)  60  P.  R.,  lil>3,   F.  B, 
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authorities,  though  thej  did  not   ad-ipt  it  as   the   main   ground 
of  their  decision. 

The  latest  cases  on  the  subject  are  Eala  v.  Banna  and 
others  (^)  Skixd  Atma  SingJi  v.  Nandh  Singh  {'^).  The  former 
related  to  Kang^  Jats  of  Garhshankar  and  the  gift  tvas  to  one 
heir,  cultivating  with  and  supporting  the  donor,  to  the  exclusion 
of  others,  and  the  latter  to  the  Hoshiarpur  tihsiloi  the  Hoshiai- 
pur  District,  and  the  gift  was  to  an  agnate  who  was  not  an  heir 
but  had  rendeied  services. 

.  The  principle  was  acknowledged  to  be  valid  and  binding 
in  Ainir  and  others  \.  ilussammat  Zebo  and  others  (*).  We  seo 
from  the  above  that  the  rule  stated  under  the  second  head  is 
not  one  in  derogation,  properly  speaking,  of  the  agnatic  principle 
affirmed  in  the  Full  Bench  cases  as  Gujir  v.  Sham  Das  (*)  and 
Ealla  and  others  v.  Budha  anl  others  (*).  It  is  consistent  with 
that  principle,  and  is  based  on  special  grounds.  The  right  of  the 
childless  male  owner  to  appoint  an  heir  is  generally,  if  not  uui- 
versally,  acknowledged,  and  it  has  been  rightly  treated  as 
merely  a  form  of  gift.  It  is  founded  on  considerations  of  equity 
and  convenience,  for  the  childless  male  owner  ought  to  be 
allowed  to  make  arrangements  for  his  comfort  and  maintenance 
in  his  old  age,  and  for  a  companion  to  help  him  in  his  daily 
affairs.  He  cannot  be  compelled  to  nurse  Uis  pi'operty  for  the 
benefit  of  his  agnates  irrespective  of  all  personal  consideration. 
If  he  can  appoint  an  heir  on  these  grounds  it  is  not  unreasonable 
to  expect  that  custom  would  allow  him  to  make  a  gift  where  the 
donee  is  not  actually  adopted  as  a  son  or  appointed  heir,  but  is 
specially  connected  with  the  donor  by  being  associated  or  helping 
in  cultivation  and  rendering  him  service.  Such  a  person  holds 
»  a  position  very  analogous  to  that  of  the  adopted  son  or  appointed 
heir. 

On  the  strength  of  the  foregoing  authorities  we  hold  that 
t  Nam  Rajput  of  the  JuUundnr  District  has  power  to   make   a 

ift  in  favour  of  a  persoa  specially  connected  as  above.  The 
evidence  produced  in  this  case,  though  it   perhaps  goes  further, 

illy  suppoits  this  conclusion. 

We  are  disposed  to  regard  the  connection  of  the   defendant 
Nabi  Bakhsh  with  Puunu  Khan  in  this  light.     It  has  lasted   for 


(»)  1*P.  «,  lyOl.  (•)    42P.  B.,  1902. 

(«)  CI  P.  R.,  1901.  (♦)  107  P.  B.,  1887,  F.  B. 

(=)  50  P.  B.,  1S93,  P.  B. 
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twenty  years  or  more  and  for  all  this  time  Nabi  Bakhsh  has  been 
associated  with  Pnnnu  Khan  and  helped  him  in  his  cultivation 
and  in  the  management  of  his  affairs.  He  married  Punnn 
Khan's  daughter  which  was  also  a  special  tie  between  the  two, 
and,  though  the  daughter  is  dead,  association  has  not  been 
dissolved  thereby  and  she  has  left  issue.  Nabi  Bakhsh  has 
married  again,  and  it  is  said  at  the  instance,  and  certainly  with 
the  consent  and  approval,  of  Punnu  Khan.  Pnnnu  Khan  may 
not  be  infirm  and  incapable  of  looking  after  his  land  and  Nabi 
Bakhsh  may  have  derived  advantage  from  the  connection.  All 
these  cases  of  association  may  be  said  to  be  based  on  mutual 
advantage,  but  this  cannot  make  any  difference  in  the  power  i 
of  gift.  :, 

We  do  not  think  Urnar  Khan  v.  Samand  Khan  and  another  (^),  J 
on  which  the  Divisional  Judge  has  acted,  is  in   point,   for   there  ^| 
it  was  merely  found     that  childless    Naru   proprietors   were   not  ^f 
competent  to  gift  to  one  heir  to  the  prejudice  of   the  rest.     Tho 
present  is  a  case  of  gift  coming  under  a  different  principle,   and  i, 
the  learned  Judge  did  not  pay  due  regard  to   the  nature  of  the  f 
donee's  connection  with  the  donor.       The  former  is  not  claiming  | 
as  a  mere  khana-damad.     He  is  an  agnate  and  an  heir  and  he  is  f 
entitled  to  special  equities  in  the  matter  of  gift  according  to  the  "^ 
authorities.     Amir    Khan  and  others  \.  Sardara   and   othtr.i   (-),.' 
is  also  not  against   the    appellant  as   it   does  not  dispute   the 
principle  that  a   special   connection   between   donor  and   donee 
justifies   a    gift,    but    merely   holds     generally      that     among 
Naru  Rajputs  in  the  Hoshiarpur  District   the   right  of  gift   in 
favour  of  one   collateral   to    the   exclusion   of   the   rest   is   not 
recognized    by   custom.     This   may   be   true,    but    it   does   not   • 
negative     the     right     of     donation  where   there   is   a     special 
connection. 

We  accordingly  find  that  the  gift  in  dispute  is  not  opposed' 
to  custom  but  in  accordance  with  it,  and  that  the  plaintiff's 
claim  ought  to  be  dismissed. 

We  accept  the  appeal  and  restore  tho  decree  of  the   first 
Court  with  all  subsequent  costs. 

Appeal  allowed. 


( ')  145  P.  B„  1894,        C)  no  P.  R,,  1894, 
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No.  93. 

Before  Mr.  Justice  Rolert.ion  and  Mr.  Justice   Rennie, 

WASIL  AND   OTHERS,— JCDGMENT-DEBTORS, 

Verstii 

[UHA^fMAD  DIN  AND  OTHERS —DECREE-HOLDERS. 

Civil  Reference  No.  13  of  1903. 


1 


Beferk'sce  Side. 


achment— Fodder,   lialUily  of,   fo  attachment  in   execution  of  decree 
—  Cii-U  Procedure  Code,  1882,  Section  26G  (b). 

Beld,  that  fodder  is  not  exempt  from  attachment  in  whole  or  in  part 
in  execation  of  a  decree  against  an  agricnltnrist. 

Ci-e  rpf erred   by  W.  A.   LeBossignol,   Esquire^  Divisional  Judge, 
Ferozepore  THvisiotiy  on  29/ A  Augiut  1903. 

This  was  a  reference  to  the  Chief  Conrt  made  by  the 
Divisional  Jadge  of  Ferozepore  to  determine  "  whether  the  word 
"cattle  in  Section  266  (fc),  Civil  Procedure  Code,  necessarily 
"  includes  cattle  food,  i.e.,  fodder." 

The  order  of  reference  by  the  learned  Divisional  Judge  was 
as  follows;  — 

Beferenee  under  Section  617,  Ciiil  Ptoredure  Code. 

In  this  case  the  appellants-defendants  are  judgment-debtors  of  the 
^rricaitnrist  class  whose  stock  of  fodder  or  turi  has  been  attached  by 
respondents,  decree-holders  in  satisfaction  of  their  decree.  On  the 
objection  of  the  jndgraent-debtors  the  lower  Conrt  h«»s  decided  that 
fodder  is  Lot  exempted  from  attachment  nnder  Section  260,  Cinl  Pro- 
oedare  Code.  That  it  is  not  specificallj  referred  to  is  clear,  bnt  although 
in  a  case  such  as  this,  where  special  priril^es  are  conferred  on  a  class,  it 
b  necessary  to  read  the  law  strictly.  I  cannot  think  that  the  Legislatore 
intended  that  a  reasonable  amount  of  fodder  should  not  be  exempted  from 
Attachment.  Cattle  to  a  certain  limit  are  exempted,  and  no  doubt  lire  cattle 
•re  meant,  bnt  I  fail  to  see  how  cattle  can  be  kept  alive  and  fit  for  wotk 
aaless  their  fodder  also  be  protected.  The  whole  object  of  the  section  is 
defeated  unless  this  view  be  taken,  for  fodder  is  not  a  substance  that  can 
be  brought  in  every  day  from  the  fields  or  the  roadside.  The  question 
ilien  which  I  beg  to  refer  for  decision  is :  "  Does  not  the  word  cattle 
bk  Section  266  (6),  Civil  Procedure  Code,  necesMrily  include  in  this  case 
;  food  cattle  limited  in  quantity  as  cattle  are  "  ? 

The  judgment  of  the  Chief  Conrt  was  delivered  by 

RobEETS05,   J.— It   is   quite  clear  that   "cattio  and    seed    9lh  A tigust  1904. 
"grain  "  cannot  be  held,  in  Section    266,  Civil  Procedure   Code, 
to  include  fodder,  and  the  Civil  Courts  are  not  competent  in   this 
oonnection     to    go  beyond  the  terms  of  the  section.     Fodder 
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stocks,  therefore,  cannot  be  held  to  be  exempt  from  attachment 
in  whole  or  in  part  under  Section  266,  Civil  Procedure  Code. 
This  is  our  reply  to  the  reference. 

Full  Bench. 
No.  94. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  Mr.  Justice 
Ileid,  and  Mr.  Jmtice  Ckatterji,  C.  I.  E. 

AHMAD,— (Defendant),- PETITIONER, 

Revision  Side.   I  Versus 

GHULAM  MUHAMMAD  AND  ANOTHER,-(Plaintiffs),- 
RESPONDENTS. 

Civil  Revision  No.  228  of  1901. 

Pre-emption — Sale  of  share  of  joint  estate — Vetidor,  purchaser,  and  pre- 
emptor,  all  three  being  co-sharers  in  the  joint  estate — Vendor's  election  wher 
parties  are  equally  entitled  -Punjab  Laivs  Art,  1872,  Section  12  (a). 

Held,  by  the  Full  Bench  that  under  clause  (a)  of  Section  12  of  thai 
Punjab  Laws  Act,  1872,  the  co-sharers  in  joint  undivided  immovable 
property  have  not  a  joint  right  of  pre-emption  but  only  a  several  right 
and  that  the  penultimate  clause  of  that  section  applies  to  cases  falling 
under  clause  (a)  and  empowers  the  vendor  to  elect  to  sell  to  any  one  of  the 
several  co-sharers. 

Ahmad  Din  v.  Mussammnt  Hasso  (')  and  Asa  Ram  v.  Kaura  {^), 
overruled. 

Mughal  V.  Jalal  (^),  Kamar-ud-din  v.  Bakhtaiuar  (*),  Sulchi  v.  Murad  (*), 
and  Johar  Singh  v.  Mangal  Singh  ("),  referred  to. 

Petition  fur  revisi-.n  of  the  order  of  JjaJa  Mid  U  ij,  Divisional' 
Judge,  Derajat  Division,  dated  8th  Novemh  r  1900. 

Mahanlmad  Sha6,  for  petitioner.  ' 

Nanak  Chand,  for  respondents. 

This  was  a  reference  to  a  Full  Bench  made  by  Clark,  C.  J., 
and  Chatterji,  J.,  to  determine— 

(1)  Whether  under  clause  (a)  of  Section  12  of  Act  IV  of 
1872  the  co-sharers  in  joint  undivided  immovable 
property  have  a  joint  or  a  several  right  of  pre-emp- 
tion or  both  where  a  share  of  such  property  is  sold. 

(2)  Whether  the  penultimate  clause  of  the  Section  1$: 
applies  to  cases  falling  under  clause  (a).  ■ 

(1)     54P.  R.,  1882.  (♦)    37  P.  E.,  1894. 

(«)  111  P.  i?.,  1901.  (»)    IG  P.  i?.,  )881. 

(=>)    C9  P.  Ji.,  1898.  (»)  117  P.  R.,  1883. 
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(3)  "Whether,  when  some  of  the  co-sharers  stand  out  of  the 
suit  the  pre-empting  co-sharer  is  entitled  to  claim 
their  shares  in  the  property  sold  or  the  purchaser  to 
retain  the  benefit  of  their  forbearance,  or  in  other 
woi-ds  whether  the  claimant  .is  entitled  to  pre-empt 
to  the  extent  only  of  his  own  share  in  the  joint 
property  or  to  get  an  equal  share  with  the  purchaser 
in  the  property  sold. 

The  material  facts  of  this  case  sufficiently  appear  from  the 
'1  lowing  judgments  delivered  by  the  learned  Judges  who 
jnstitut^  the  Full  Bench  ;  — 

Chatterji,  J.— The  facts   are  stated  in  the  order  of   the     -ilh  April  1904, 
arned  Chief  Judge,  dated  15th  January   1894.     The   property 
Id  is  a  ~oth  share  in  the  ala  milkiyab  of  Certain  land   and   the 
:  c-emptor  is  the  vendor's  brother  who  owns  a  similar  /gth  share, 
iiile  the  vendee  is  proprietor  of  ^^th.   share  in    the  same   land. 

The  plaintifE's  preferential  claim  as  a  relation  has  been  disallowed, 
it  he  has  got  a  decree  for  one-half  under  tho  interpretation  put 

ou  clause  (a)  of  Section  12  of  the  Punjab  Laws   Act  in   Ahmad 

Din  V.  Mtissammit  Husso  and  Malla  Khan  (^). 

The  suit  was  filed  as  a  suit  solely  for  plaintifE's  benefit  and 
00  his  own  behalf  simply  withoat  any  allegation  of  joint  right 
with  the  other  CD-sharers  in  the  ala  milkiyat  or  of  any  intention 
to  claim  pre  emption  for  himself  and  them.  The  other  co-sharers 
are  no  parties  to  the  suit  and  have  completely  stood  out  of  it. 
It  cannot  properly  be  regarded  therefore  as  a  suit  for  the  asser- 
tion of  a  joint  right  of  the  plniutiff  and  the  others.  This, 
however,  is  an  objection  regarding  procedure  Avhrch  need  not 
succeed  at  this  stage,  no  such  objection  having  been  ui'ged 
in  any  of  the  Courts  below.  I  shall  have  occasion  to  refer 
to  the  form  of  the  suit  further  on  and  merely  mention  the 
fact  here. 

Before  I  take  up  the  questions  referit)d  to  the  Full  Bench 
aud  proceed  to  give  my  opinion  on  them,  I  quote  the  whole  of 
Section  12  below,  as  in  construing  clause  (a)  refciencfs  will 
be  made  to  other  clauses  and  rulings  thereon.  The  relevant 
parts  of  the  section  run  thus  ; 

"  If  the  property  to  be  sold  or  the  right  to  redeem  which  is 
"  to  be  foreclosed  is  situate  within,  or  is  a  share  of,  a  villnge,  the 
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"  right  to  bay  or  redeem  such  property  belongs,  in  the  absence  of  | 
"  a  custom  to  the  contrary —  | 

"  (a)  First,    in   the    case   of   joint   undivided  immovable  * 
"  property,  to  the  co-sharers ; 

"  (6)  Secondly,  in  the  case  of   villages   held   on   ancestral  - 
"shares,  to  co-sharers  in  the  village  in  the  order  of 
"  their  relationship  to  the  vendor  or  mortgagor; 

"  (c)  Thirdly,  if  no  co-sharer  or  relation  of  the  vendor  or 
'*  mortgagor  claims  to  exercise  such  right,  to  the 
"  landowners  of  the  patfi  or  other  subdivision  of  the 
"  village  in  which  the  property  is  situate,  jointly  ; 

"  (cZ)  Fourthly,  if  the  landowners  of  the  patti  or  other 
"subdivision  make  no  joint  claim  to  exercise  such 
"  right,  to  such  landholders,  severally ; 

"  (e)  Fifthly,  to  any  landholder  in  the  village ; 

"  (/)  Sixthly,  to  the  tenants  (if  any)  with  rights  of 
"  occupancy  in  the  property  ; 

"  (y)  Seventhly,  to  the  tenants  (if  any)  with  rights  o! 
"  occupancy  in  the  village. 

*»#****#  ** 

"  where  two  or  more  persons  are  equally  entitled  to   such  right,  " 
"  the  vendor  or  mortgagor  may  determine  which  of   them    shall 
"  exercise  the  same." 

*:):-««#«#«#*  M 

It  will  be  observed  that  the  word  jointly  occurs  only  once* 
in  the  section,  viz-^  in  clause  (c),  and  is  not  found  in  clause  (tt)«M 
The  persons  entitled  to  claim  the  right,  viz.,  the  co-sharers,  arM| 
mentioned  in  the  plural  number,  but  the  same  word  in  the  plural  ' 
is  used  in  clause  {d),  and  the  plural  number  is  also  used  in 
clauses  ( /)  and  (g)  to  denote  those  on  whom  the  right  is  conferred.); 

In  the  construction  of  Acts  passed  after  the  enactment  oCp 
the  General  Clauses  Act,  1 868,  words  in  the  plural  include  the^^ 
sintTular  and  in  the  singular  include  the  plural,  where  a  diifcrcnfc 
intention  does  not  appear  from  the  context.  Assuming  that  the 
context  does  not  require  a  different  interpretation,  the  word:. 
"co-sharers"  means  according  to  its  grammatical  sense  all  the 
"  co-sharers,"  that  is  to  say,  every  one  of  the  co-sharer  has  the  right 
spoken  of  in  clause  (a).  The  other  words  in  the  plural  mentioned 
above  in  clauses  (6),  (/)  and  (;/)  have  the  same  meaning.  The 
only  apparent  difficulty,  if  it  id  one,  in  this  interpretation  its    the 
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136  of  the  word  "  any  "  in  clause  (e).     This,  however,  appears  to 

me  to   be    probably   due  to   form    in    which    clauses  (c)  and  (d) 

have  been  drafted  by  which  the  right  of  pre-emption  is  conferred 

rirst    on   the    entire   community    of   landowners    {i.e.,   all   the 

mdowners)    of   the  pntti  or  other   subdivision   of   the   vill»ge 

jointly     and    then   on     such  landowners   severally.     The    word 

"  any  "  in  (e)  is   evidently  inserted   by    way   of   contrast  to  the 

lodyof   landownei-s  jointly  and    the  landowners  severally   who 

■lave  the  right  under  the  two  preceding  clauses.     If  this  is  not  a 

nffieient  reason  it  may  be  discarded,  but  it  does  not    follow  that 

lie  term  co-8harei"s  does  not   in    clause  (a)   bear  the   meaning  it 

idinnrily  has  in  popular  usage  because  a  different  expression  of 

•'e  same  import  has  been  used  in  clanse  (e). 

It  is  necessary  now  t^>  see  whether  the  contest  supports  a 
lifFerent  interpretation  of  the  word  in  clause  (a)  or  shows  that  it 
was  intended  thereby  to  confer  a  right  of  pre-emption  on  all  the 
co-sharei's  jointly.  The  language  of  the  section  nowhere  directly 
supports  any  such  inference,  but  it  might  be  suggested  (1)  that 
since  the  property,  part  of  which  is  alienated,. is  joint,  a  joint 
right  of  pre-emption  might  be  presumed  to  have  been  conferred 
on  the  co-shi»rejs,  and  (2)  that  since  a  joint  right  is  conferred  on 
the  ownei-s  of  the  pa/h' d/ori»ort  it  must  have  been  intended  to 
give  the  same  rij;ht  to  the  co-sharers  of  joint  property. 

Neither  of  those  arguments  appears  to  me  to  have  any  force. 
The  right  takes  its  rise  from  StHtate  law  and  is  limited  by 
the  language  of  the  Statute,  The  intention  of  the  Legislature 
mast  be  gathered  primarily  from  its  words  and  the  constructioD 
is  not  pupported  by  anything  outside  the  Stntute  to  which 
reference  may  be  lawfully  n.adf.  If  it  was  intended  to  confer  a 
joint  right  it  would  have  been  the  easiest  thing  to  say  so  in  plain 
language  and  it  cannot  be  rationally  inferred  that  such  a  simple 
matter  was  lost  sight  of  in  the  drafting,  considering  that  a  special 
provision  to  this  effect  was  made  for  the  landowners  of  sab- 
dirisions  of  villages.  In  fact  the  insertion  of  the  provision  in 
the  one  case  and  the  omission  of  it  in  the  other  is  an  argument 
of  considerable  force  against  <he  construction  suggested  on  the 
'principle  expresfn'o  unius  fCitonm  eft  ewclusio  alterius.  Further 
it  is  beyond  question  that  a  real  casvs  omissus  cannot  be  supplied 
'ly  judicial  construction. 

Again  if  we  read  I  lie  word  "  joint  "  into  the  clause  because 
of  the  foregoing  reasons  we  cannot  also  read  into  it  the  word 
"  severally."     Two     words    of      such    diametrically    opposed 
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significations  cannot  be  understood  to  have  been  Avithin  the 
intention  of  the  Legislature  in  this  clause  by  any  rational  rale  of 
construction.  If  we  take  co-pharers  to  mean  all  eo-sharers  or  every 
co-sharer,  the  result  is,  tiio  right  attaches  to  each  co-sharer 
severally.  On  the  other  hai.d  if  we  read  the  word  "  jointly  "  into 
the  clause  the  meaning  is  that  the  co-sharers  as  a  body  have  the 
right  and  that  by  itself  is  opposed  to  their  having  the  right 
individually.  It  is  still  more  difficult  to  argue  that  under  the 
clause  ns  it  stands  the  right  attaches  severally  in  case  no  joint 
claim  is  made,  i.e.,  that  we  can  add  the  words  "  jointly  "  and  if  no 
joint  claim  is  made  "  severally  "  at  the  end  of  the  clause,  yet 
without  some  such  addition  the  individual  co-sharers  cannot 
claim  under  the  clause  but  must  come  under  clause  ('/)  or  (e). 

If  we  read  the  word  "jointly  "  into  clause  {a)  the  result  is 
that  the  purchase  by  a  single  co-sharer  is  altogether  set  aside 
and  the  property  is  acquired  for  the  whole  body  of  co-sharers 
other  than  the  seller  when  they  sue  for  pre-emption.  It  is  not 
that  the  purchase  is  equally  divided  between  the  plaintiff  and 
the  original  vendee  as  was  decided  in  Almad  Din  v.  Miiss->mm(it 
Hasso  (^). 

Again,  the  suit  in  that  case  was  not  a  joint  suit  for  the 
benefit  of  all  the  co-sharers.  It  was  for  the  benefit  of  the 
plaintiff  himself  and  in  his  own  individual  right.  In  a  joint 
suit  all  the  co-sharers  were  bound  to  have  made  the  claim 
together,  and  if  some  refused  to  join  they  were  to  have  been  im- 
pleaded as  defendants  on  that  allegation.  The  want  of  parties 
is  an  objection  capable  of  waiver  and  cannot  be  successfully 
urged  at  a  late  stage  of  the  suit,  but  the  competency  of  the 
plaintiff  to  sue  individually  when  a  joint  suit  alone  was  possible 
can  always  be  contested,  and  the  absence  of  a  special  class  allow- 
ing a  several  claim  in  case  of  the  failure  of  the  co-sharers  to  join 
in  suing  from  pre-emption  woald  be  fatal  to  the  success  of  the 
suit  even  in  the  Court  of  final  resort.  This  aspect  of  the  question 
was  not  consideied  in  Ahmad  Din  v.  Mussammat  Hasso  (^).  'Hie 
present  suit  is  one  of  the  same  description. 

It  is  thus  clear  to  my  mind  that  the  word  "  jointly  "  cannot 
be  imported  into  clause  (a)  by  ai  y  sound  rule  of  construction, 
and  that  its  introduction  leads  to  many  difllcultics  which  are 
not  easy  to  get  over.  If  we  can  possibly  read  "  severally  "  in 
the     alternative    also    with    "jointly"     the     co-sharers     suing 

(')  54  P.  «.,  1882. 
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individnally  are  placed  on  an  eqaal  footing  in  the  alternative  case. 
But  the  penultimate  clause  of  Section  12  then  becomes  applicable, 
>o  that  where  a  transfer  has  taken  place  to  one  co-sharer  and  no 
joint  suit  is  brought,  a  suit  for  pre-emption  by  any  other  co-sharer 
<jr  co-sharers  iu  their  own  right  becomes  obnoxious  to  that  clause 
and  must  be  dismissed.  On  the  construction  I  am  disposed  to 
put  on  clause  (a)  taking  the  plain  ordinary  grammatical  meaning 
if  the  words  without  extraneous  additions,  the  co-sharers  have 
the  light  of  pre-emption  individually  and  the  bar  of  the  penulti- 
mate clause  equally  applies  when  the  purchaser  happens  to  be 
also  a  co-sharer. 

But  Ahmed  Din  v.  Mussammat  Hasso,  etc.,  (0   goes  farther. 
.\^  already  pointed  out  it  divides  the  purchase  equally    between 
the  purchasing  and  the  pre-empting  co-sharer.     For   this  there 
is  no  warrant  or  authority  even  if  we  concede  the    utmost   that 
is  contended   for  the   plaintiff   in   regard  to   the   interpretation 
of  clause  (a).     If  we  read   "  jointly  "  only  any  suit  but   a   joint 
suit   must  be  dismissed.     If  we   read    "  severally  "   also   in   the 
alternative   the   purchaser    retains    his     bargain.      The    equal 
division  of  the  property  sold  between   the  vendee   and   the   pi-e- 
emptor  is    not  provided    anywhere  in   the    Punjab    Laws   Act. 
The   pre-emption  sections   of   that    Act   merely   deal   with  pre- 
emption as  defined  in  Section  9,  i.e  ,  with  the  right  of  preferential 
acquisition   of     immovable   property     which   is    the   subject   of 
transfer.     A  claim  to  joint  acquisition  of  such    property    is   not 
within  their  scope.     In  short  in  Ahmed  Din's  case  a  decree   was 
passed  for  co-emption  not   pre-emption.     It  is  true  that    where 
there   have     been    simultaneous    suits   for   pre-emption   of   the 
same   property    by    different     claimants,     all   equally    entitled, 
it.  has  been  divided   among   them   in   some    instances,  but   all 
the  same  the  suits   were  suits   for  pre-emption   on    the    part  of 
each  claimant  against  the   parties   to   the  transfer  and  not    for 
co-emption  and  the  division  of  tho  property  among  them,  by  the 
necessities  of   the  situation,   did   not  convert     tho   cases    into 
cases  of  co-emption.     Now  if  co-emption  is  allowed,  not  only  is 
authority  for  it  wanting  in  the  Punjab  Laws  Act,  but  some  of  its 
iocidents  must  be  markedly  different  from  those  of  pre-emption. 
For  example,  if  the  reasoning  of   the  learned    Judges    in   Ahmed 
Din  v.    llnssarnmat   Busso,   etc.,   that   the   plaintiff  iu   that  case 
was  "entitled  to  ti'eat  the  purchase  as  made  for  themselves  and 
"  Malla  Khan  (vendee)  jointly  and  to  claim  half  on  payment  to 
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"  him  of  half  the  price  "  is  correct  it  seems  to  follow  that  the 
plaintiffs  conld  have  treated  the  property  as  acquired  jointly 
for  themselves  and  the  pnrchaser  by  the  latter  as  a  sort  of 
implied  agent,  and  were  not  bound  to  sne  within  the  year  provided 
for  suits  for  pre-emption  bat  could  have  bronght  their  claim 
within  twelve  years.  To  ray  mind,  therefore,  the  logical  conse- 
quences of  the  doctrine  laid  down  by  the  learned  Judges  in  this 
case  are  of  a  far-reaching  character  and  go  further  than  is 
justified  by  the  law  of  pre-emption  provided  in  the  Punjab 
Laws  Act  or  is  needed  for  its  purposes.  The  decision  in  Ahmed 
Din  v.  Mussammat  Basso  is  thus  based,  not  on  a  judicial  inter- 
pretation of  clause  (a),  but  practically  on  a  piece  of  judicial 
legislation. 

Although  this  ruling  has  not  been  expressly  dissented  from 
since  the  date  of  its  publication  its  authority  has  not  always  been 
implicitly  recognized.  In  Mughal  v.  Jalal  and  others  (^)  it  was 
distinguished  but  the  reasoning  of  the  learned  Judges  was  in 
substimce  opposed  to  that  on  which  it  is  based.  The  ratio 
decidendi  in  Kamar-ud-din  v.  Bukhtawar  and  others  (^)  was 
still  more  opposed,  and  though  the  case  itself  is  not  referred  to, 
it  is  hardly  possible  that  it  was  not  cited  in  the  argument.  In 
Suhha  V.  Murad  (■^),  a  case  of  earlier  date,  the  principle  of 
joint  purchase  was  not  given  effect  to  and  the  suit  of  the  pre- 
empting co-sharers  which,  however,  did  not  raise  the  question, 
was  dismissed.  The  only  subsequent  ruling  in  which  the 
authority  of  Ahmed  Din  v.  Mussammit  flasso,  etc.,  was  recognized 
and  followed  is  Asa  Bam  v.  Kaura  (i).  I  have  given  my 
reasons  in  detail  for  thinking  that  the  construction  of  clause  (a)  S 
of  Section  12  adopted  in  the  former  case  is  erroneous,  and  I  ^ 
do  not  consider  it  necessary  to  discuss  the  latter  precedent  at 
length.  I  think  it  sufficient  to  say  that  it  does  not  sufficiently  ■ 
notice  and  dispose  of  the  difficulties  in  adopting  that  construction. , 

There  is  no  case  under  clause    (b)   or  clauses    (e)   and   (/) 
where  the  plural  number   is   used   as   in   clause  (a)  in    which  a 
similar  construction  to  that  adopted  in  Ahmed  Din's  case  was! 
put  on  the  word   "co-sharers"  or  the  word  "tenants."    The  ^ 
reasoning  in  Johar  Singh  v.  Mangal  Singh  ( " ),  which  is  apparently  '■ 
a  case  falling  under  clause  (6),  so  far   as   it   goes   ignores   that 
construction  though  a  joint  right   in   tho   altornativo    was   put 
forward  by  the  plaintiff  in  this  Court.  k 

l^ya^T^.,  1S08.       (^)16P.  «.,  1881.  '  1 

(»)  37  P.  R.,  iso-i.      (*)  111  1'-  R-,  laoi.  1 

(5)  117  P.  B.,  1883.  i 
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My  opinion  on  the  first  question  referred  to  the  Fall  Bench, 
therefore,  is  that  under  clause  (a)  of  Section  12  of  Act  IV  of  1872 
the  co-sharers  in  joint  undivided  immovable  property  have  not 
a  joint  right  of   pre-emption  but  only  a  several  right. 

And,  on  the  second,  that  the  penultimate  clause  of  the 
section  applies  to  cases  falling  under  clause  (a). 

A  reply  is  not  required  on  the  third  question  with  reference 
to  the  answers  given  on  the  first  two  questions,  but  were  it 
necessary  to  give  any  opinion  I  should  be  disposed  to  say  on 
general  considerations  of  equity  that  the  claimant  should  get 
only  a  share  proportionate  to  his  own  in  the  entire  property,  and 
that  the  purchaser  who  is  first  in  the   field  should  be  allowed    to 

•  tain  the  fruits  of  the  forbearance  of  those  co-sharers  who  stand 

lit  of  the  suit. 

Reid,  J. — I  concur  in  the  answers  proposed  by  my  brother  oth  April  1904. 
Chatterji,  based  on  a  strict  interpretation  of  Section  12  of  the 
Punjab  Laws  Act.  Ahmed  Dm  v.  Miissammat  Hassi,  which  I 
followed  in  Asa  Ram  v.  Kaura,  imported  into  that  section  the 
rules  which  ordinarily  regulate  the  rights  of  co-sharers.  On 
reconsideration  I  am  of  opinion  that  the  penultimate  paragraph 
of  Section  12  empowers  the  vendor  to  select  one  of  several 
co-sharers,  and,  for  the  purposes  of  the  section,  to  modify  the 
rules  by  which  the  rights  of  co-sharers  are  ordinarily  regulated. 
A  strict  consideration  of  the  section  leads  to  this  result,  whether 
it  was  or  was  not  contemplated  by  the  Legislature. 

Clark,  C.  J. — I  concur  also  aft^r  hearing  further  argument  ^th  April  1904. 
and  discussion  with  my  learned  colleagues.  I  think  the  question 
must  be  determined  not  by  authorities  but  by  the  correct 
mstruction  of  Section  12  of  the  Punjab  Laws  Act,  and  I  agree 
with  the  construction  of  that  section  as  laid  down  by  Hon'ble  Mr. 
Justice  Chatterji. 
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No. 


f,  A. 

CCOMPLICE. 

1.  Criminal  Procedure  Code,  1898,  Section  ^Q^— Accomplice — Admis- 
sibxUty  of  deposition  of  accomplice  made  before  commiimenl — Corrobora' 
(ion — Rcid€nc6  Act,  1872,  Section  157.     • 

See  Criviinal  Procedure  Code,  Section  288     ...         ...         ,,,         ,,,  3 

2.  Admissibility  of  evidence  of  accomplice  against  the  co-accitsed — 
Evidence  Act,  1872,  Section  118. — A,  B  and  C  wore  tried  jointly  for  the 
same  offence.  A  and  B  were  discharged,  but  G  was  convicted.  C 
appealed  to  the  Sessions  Judge  and  the  prosecution  made  an  application 
for  further  enquiry  as  ree:ards  A  and  B.  The  Sessions  Judge  i-ejected 
the  appeal  preferred  by  C  and  ordered  a  further  enquiry  as  regards  A 
and  B.  At  the  subsequent  enquiry  the  prosecution  proposed  to 
examine  C  as  a  witness  for  the  CrOwn,  but  the  Magistrate  treating  C 
as  an  accused  person  rejected  the  proposal. 

Held,  that  C  was  in  no  sense  an  accused  person  when  tendered  as  a 
witness,  his  appeal  against  the  conviction  having  been  dismissed,  and 
that  his  evidence  was   admissible  against   A  and  B.     King-Emperor  v. 

8OBHA  Ram  AND  ANOTHER  ...  8 

3.  Accomplice — Evidence  "/,  whom  the  Local  Government  had  pro- 
mised not  to  prosecute — Admissibility  against  his  accomplices — Criviinal 
Procedure  Code,  1898,  Sections  337—339,  342. — An  accomplice  whom 
the  Local  Government  had  promised  not  to  prosecute  in  respect  of  an 
offence  to  which  Sections  337 — 339,  Criminal  Procedure  Code,  did  not 
apply,  was  sent  up  as  a  witness  for  the  prosecution. 

Held,  that  ho  was  not  an  accused  person  within  the  meaning  of 
Section  34!2,  Ciirainal  Procedure  Code,  and  that  there  was  no  bar  to  an 
oath  being  administered  to  him  and  that  his  evidence  was  therefore 
admissible  against  his   accomplices.     Sardak  Kuan   v.   Tub   EurEROii,         21 

JQUITTAL. 

Appeal  by  Local  Government  from  judgment  of  acquittal, 

See  Appeal         ,. ,„        ,.,  7 
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ACTS: 

XIII  of  1859.~See  Workman's  Breach  of  Contract  Act,  1869. 
XLV  of  1800,— See  Penal  Code. 

I  of  1872?.— Sec  Eviih7ice  Act,  1872. 
XVIII. of  1879.— Sec  Legal  Practitioners'  Act,  1879. 

XIV  of  1882.— See  Penal  Code,  Section  225  B. 

V  of  1898.— See  Cnmtnal  Procedure  Code,  1898. 

ADJOURNMENT  OF  CRIMINAL  TRIAL. 

Cortpetency  of  Cvhninnl  Courts  to  allow  costs  of  adjournmentt 

See  Costs   in  Criminal  Court  ...         ...         ...         ...         ...         (»« 

APPEAL 

1.  Appeal  by  Local  Government  from  judgment  of  acquittal — Criminal 
Prouedure  Code,  1898,  Section  417. — Beld,  that  the  Code  of  Criminal 
Procedure  makes  no  difference  betweeu  an  appeal  fi'Ora  an  acquittal 
and  from  a  conviction.  In  order  to  justify  interference  with  a  judg- 
ment of  acquittal  on  a  question  of  fact  it  is  sufficient  if  the  finding  is 
clearly  wrong  on  the  evidence  and  unreasonable  in  the  opinion  of  the 
Appellate  Court,  whether  or  not  the  unreasonableness  amounts  to 
perversity,  stupidity  or  incompetence,  or  the  Court  below  can  be  said 
to  have  obstinately  blundered  in  coming  to  it,  but  sound  principles  of 
criminal  jcrisprudence  require  that  the  indications  of  error  iu  the 
juda^ment  of  acquitfal  ou^ht  to  be  clearer  and  more  palpable  and  the 
evidence  more  cogent  and  conviucingf  in  order  to  justify  its  being  set 
asiiie  than  would  be  necessary  iu  the  case  of  a  conviction.  KiNG- 
EMPbROK.  V.  CiiATTAR  Singh  ...         ... 

2  Apped — Appeal  fromorhrof  releaufi  of  convict  tipon  probation  of 
good  conduct  -  Grimiwil  Procedure  Code,  1898,  Section  562. — Held,  that 
an  appeal  lies  from  an  order  under  Section  562  of  the  Code  of  Criminal 
Pr-o(!pdure  releasinor  a  convict  on  his  entering  into  the  bond  specified 
therein.     King-Empkeor  v.  Manouak  Das  ...         

APPROVER. 

Application  for  sanction  to  prosecute  an  approver. 

See    Sanction  for    Prosecution  ...  ...  ...  ... 

ARREST. 

Warrant     of  arrest    under    Section   337,   Civil    Procedure    Code,    not 
adiire«sed  to  the    Bailiff  of  the    Court— Arrest  by  process-serving  peon-^' 
llesi'-tanc"  to  lawful  appn-kensioji. 

See  Pfinal  Cod",  Section  225  B.  ...         ...         ...         ...         „« 

ATTEMPT  TO  COMMIT  OFFENCE. 

Att-n>pt  to  7nurdfr — Pursuinij  complainint  with  an  axe  raised — Penal 
Code,  Sfrtions  307,  326,  51 1.  —In  order  to  constitute  an  oftence  indict- 
able uiid(>r  St'C'ioii  307  of  the  Indian  Penal  Code  there  must  be  an  act 
done  under  sucli  cifcumstinces  that  doath  might  be  caused  if  the  act 
we-e  carri(3d  to  its  utnioat  possible  limits  without  any  interference  from 
%\ithout.  Therefore  whore  the  acts  committed  by  the  accused  coasieted 
only  iu  running  after  the  compliinaut  with  an  axo  iu  his  baud  audrais- 
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ITTEMPT  TO  COMMIT  OFFENCE-concZJ. 


No, 


ing  to  the  shoulder  when  about  fonr  kadams  from  the  complainant,  bnfc 
before  there  was  time  to  do  anytliintj  further  in  pursuance  of  his 
purpose,  the  axe  was  snatched  out  of  the  accused's  hand,  held,  that  the 
accused  was  tot  guilty  of  an  attempt  to  commit  murder,  as  neither  of 
his  acts  could  per  se  have  caused  death,  but  that  he  was  gailtv  of  an 
attempt  to  cause  grievous  hurt  punishable  under  Section  511  read  with 
Section  326  of  the  Indian  Penal  Code.     JiwanDasv.   King- Emperor,        30 


3ANT0NMENT  CODE,  1899. 
SiCTios  94. 

And  Section  l04:-^Foicer  cf  Cantonment  authority — Jurisdiction  of 
Judicial  Courts  to  interfere  tcith  th^  discretion  givm  tn  Cantonment 
authorities — Canviction  for  disobedienc  of  orders  under  Chaffer  VII — 
Continuing  brencli.— B eld,  that  Section  94  of  the  Cantonment  Code 
gives  the  Cantonment  authorities  discretionary  power  to  issue  such 
orders  as  it  may  think  proper  with  reference  to  the  repair  of  any 
building,  &c.,  which  in  the  opinion  of  that  authority  the  public  safety 
may  require  and  the  Civil  and  Criminal  Courts  have  no  jurisdiction  to 
interfere  with  that  discretion  unless  it  is  exercised  corruptly  or 
maliciously. 

Section    104,  Cantonment   Code,  1S99,   does  not  allow  a  prospective 
daily  fine   for  failure  to   comply  with  an  order  •  under  the   Cantonment 
Code  in   respect  of  the  period  between    the  date  of  the  conviction  and 
the  date  on  which  the  order  may  be  complied  with.     Euperob  r.  Mir. 
Bakhsh  ...         ...  ..         •••         ...         ...         .J 

kJHAEGES. 

See  Joinder  of  Charges. 
CHEATING. 

1.  Cheating  hi/  personation— Pas fi,  '  / 
■  '  ^her  caste. — False  r^^''-''"''>-'"''-'>. 

See  Kidnapping  ...  ...  ...  ..i         •..  im         13 

2.  Chei'.ting — Cheating  by  personation — Penal  ('ode,  Sections  415,  416. 
— The  petitioners  were  charged  before  the  District  Magistrate  with  an 
offence  und«^r  Section  417  of  the  Penal  Code  in  tint  they  waylaid 
certain  intending  customers  of  the  complainant  and  falsely  represented 
themselves  as  belonging  to  the  complainant's  shop,  took  them  to  their 
own  shop  on  the  pretence  that  it  was  the  shop  of  the  complainant  and 
sold  K  iruh  Perth  id  to  them.  It  appeared  that  the  cnsfomers  sustained 
no  pecuniary  loss  in  consequence  of  the  acensed's  acts  wi;o  npparently 
had  not  tried  to  make  anything  out  of  tlieir  victims  and  Lad  only 
charged  the  market  rate  for  the  Kuah.  The  Mngi.strate  convicted 
the  accused  of  the  offence  of  cheating,  holding  that  the  deception 
must  have  injuriously  affected  the  business  of  the  complainant. 
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CHEATING— cowcZ^i. 


Belli,  ih&i  the  conviction  was  bad.  To  justify  a  conviction  for  the 
offence  of  cheating  it  is  essential  that  the  person  made  to  deliver  pro- 
perty, etc.,  or  to  do  or  omit  to  do  anything  which  causes  or  is  likely  to 
cause  him  damage  in  body,  mind,  reputation  or  property,  and  which 
he  would  not  otherwise  have  done,  should  be  the  person  who  has  been 
deceived.  The  offence  is  not  committed  if  a  third  party  on  whom  no 
deception  has  been  practised  sustains  pecuniary  loss  in  consequence  of 
the  accused's  act.     Sundar  Singh  v.  King-Empkeor        ...         


COIN. 


See  Counterfeiting  Coin ^         ,„ 

COMMITMENT. 

Commitment  of  person  to  whom  pardon  hat  been  tendered — Duty  of 
Court  before  wJiich  prosecution  ia  instituted  to  inquire  ivhether  such  pardon 
has  been  forfeited — Criminal  Procedure  Code,  1898,  Section  339. 

^eeFardon       ^, 

COMPENSATION. 

See  Criminal  Procednre  Code,  1898,  Section  2r0      

COMPLAINT. 

Taking  cognizance  of  offence  by  Magistrate — Criminal  Procedure  Code, 
1898,  Sections  190-191. — Where  Magistrate  took  cognizance  of  an 
offence  against  A  and  in  the  course  of  the  proceedings  found  the 
petitioner,  who  was  not  before  him,  to  be  the  real  culprit  concerned  in 
the  offence  and  thereupon  issued  process  against  him  and  tried   him. 

Held,  that  the  trial  of  the  petitioner  by  such  Magistrate  was  not 
illegal.  The  Magistrate  took  cognizance  of  the  offence  under  clause  (a) 
and  not  clause  (c)  of  Snb-seotion  (1)  of  Section  190  of  the  Code  of 
Criminal  Procedure,  and  was  therefore  not  debarred  under  Section  191 
from  trying  the  cas''.     Qhtba  r.  KiNG-EMrEROR    ... 

COSTS  TN  CRIMINAL  COURT. 

Adjournment  of  trial— Competency  of  Criminal  Courts  to  allow  costs 
of  adjournment — Criminal  Procedure  Code,  lb98.  Section  344. — Held, 
that  the  words  "on  such  terms  as  it  thinks  fit"  in  Section  344, 
Criminal  Procedure  Code,  justify  Criminal  Courts  in  allowing  costs 
of  adjournment  to  the  party  endamaged  by  such  adjournment.  EmperOR 
V.   Shdldiiam  ...         ...         ...         ...         ...         ...         

COUNTERFEITING  COIN. 

Counterfeiting  King^s  coin — Possesf-ion  of  instruments  for  counterfeiting 
coin — lllegdlity  rf  separate  tentences — Penal  Code,  Sections  71,  232, 
23fj. — The  prisoner  was  convicted  of  and  sentenced  for  an  offence 
under  Section  232,  Indian  Penal  Code,  i.e.,  for  performing  a  part  in 
the  process  of  counterfeiting  King's  coin,  and  on  a  second  count  under 
Section  23.5,  Indian  Penal  Code,  for  having  in  his  possession  implements 
and  materials  for  the  purpose   of   using   the  same  for  counterfeiting 
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^UNTERFEITNG  COIN— ca«cW. 


No. 


King's  coin,  held  that  the  possession  of  snch  instruments  and  material 
being  part  and  parcel  of  the  transaction  of  counterfeiting  coin  the 
sentence  for  the  second  offence  was  illegal.  Hayat  v.  The  Kikg-Em- 
PKBOR  14 

JRIMINAL  PROCEDURE  CODE,  1898. 

Section  190. 

And  Section  191  — Talcing  cognizance  cf  offence  by  Magistrate. 

See  Complaint ,         32 

Skction  197. 

Sanction  to  prosecute — Charge  against  a  hluntif  for  the   alleged  offence 
of  defamation  ichile  acting  in  hit  judicial  capacity. 

See  Sanction  for  prosecution    ...         ...         ,,,         ...         ,.,         ,,,         29 

Ssction23o  (1). 

Joinder  of  charges — Trial  for  distinct  offences. 

See  Joinder  of  Charges  ...  ,         ...          ...  Jg 

Section  250. 

Compevsafion  —Sancti'^n  to  proupcute  and     nipard   of  compensation. 

Held,  that  a  Magistrate  who  orders  the  prosecntion  under  Section  211 
of  the  Penal  Code  of  a  complainant  is  not  debarred  from  awarding 
compensation  to  the  accused  under  Section  250  of  the  Criminal 
Procedure  Code.     Mui.k  7\  Fatteh  Muhammad  and  another  ...         ,.,         g 

Section  288. 

Accomplice — .AdmismhiHty  of  depr.sj'ti'nn  ff  accomplice  made  before 
commitment — Corroboration — Jividtnce  Art,  1872,  Section  lf>7. — An 
accomplice,  who  had  accepted  an  offer  of  pardon,  was  produced  before 
the  District  Magistrate  previous  to  the  commitment,  and  in  the  absence 
of  the  afcn>od  made  a  statement  which  he  retracted  when  examined 
before  the  Committing  Magistrate  after  repeating  part  of  it  The 
Sessions  Judge  brought  on  to  the  record  and  treated  as  evidence  the 
first  statement  of  the  approver. 

Held,  that  the  statement  which  had  lieen  made  in  the  absence  of  the 
accused  could  not  be  treated  as  evidence  against  them  under  Sec- 
tion 288  of  the  Code  of  Criminal  Procedure,  and  was  not  admissible 
under  Sofrtinn  l."»7  of  the  Eviderjce  Act,  to  contradict  the  retraction 
before  the  Committing  Magistrate. 

Although  mere  repetition  of  a  statement  without  contradiction  or 
material  discrepancy  is  recognized  by  Section  1.57  of  the  Evidence  Act 
as  some  corroboration  of  the  truthfulness  of  that  statement,  tliat  stction 
d«-»e8  not  justify  the  use  against  accused  persons  of  a  previous  statement 
by  r\n  npprover  to  contradict  his  retraction.  Pathana  and  anothee  v. 
;  King-Empbkob  ..  3 
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CRIMINAL  PROCEDURE  CODE,  1898— concZi. 

Section  337. 

And  Section  [339,  342 — Evidtnce  of  accomplice  whom  the  Local 
Government  had  promised  not  to  prosecute — Admissihility  ngait.st  his 
accomplice. 

See  Accomplice 

Section  339. 

1.  Commitment  of  person  to  whom  pardon  has  been  UnderBd^—Duty 
of  Court  lefore  which  p7'osecution  is  instituted  to  inquire  whether  tuch 
pardon  has  been  forfeited. 

See  Pardon        

2.  Application  for  tanction  to  prosecute  an  approvpr. 

See  Sanction  for  Vrosecntion     ...         ...         ...         ...         ...         ,,, 

Section  344. 

Adjournment  of  trial— Competency  of  Criminal  Courts  to  allow  costs  of 
adjournment. 

See  Costs  in  Crimimd  Court     .,,         ...         ... 

Section  417. 

Appeal  by  Local  Qovernment  from  judgment  of  acquittal. 
See  Appeal 

SiCTiON  423. 

And  Section  439 — Alteration  of  finding  — Powers  of  Chief  Court  to  alter 
finding  on  revibion  side. 

See  Revision 

Section  437, 

Discharge  of  accused  by  District  Mcgistdrte  empowered  under  Section 
30,  Criminal  Procedure  Code — 'Poicer  tf  Sessions  Jtidge  to  order  further 
inquiry  into  the  case — Criminal  Procedure  Code,  1898,  Section  437, — 
Held,  that  a  Sessions  Judge  is  competent  toforder  a  further  inquiry 
%  into  the  case  of  an  accused  person  who  had  been  discharged  by  a 
Magistrate  of  the  District  notwithstanding  the  fact  that  such  Magis- 
trate had  power  under  Section  30  of  the  Code  of  Criminal  Procedure. 
Jalloo  and  others  v.  Emperor        ...         

Sectioh  439. 

See  Revision — Crirninal  Cases. 

Section  614. 

Eeeognizanee  to  keep  peace— For feiturs  of  recognizance. 

See  Recognizance  ta  keep  peace  ...         ...         ...          ... 

SiCTION  562. 

Appeal  from  order  of  rdease  of  convict  u%on  probation  of  good  ctndvcf. 
See  Appea}        ^         ,„         ,.,        „ 
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HKCBOAGUMENT 


No. 


Upon  streets 

^eQ  Punjab  Municipal    Act,  IS91,  Sectional .,  ...         11 

ESCAPE  FROM  CUSTODY. 

Warrant  of  arrext  under  Section  337,  Civil  Procedure  Code,  not  address- 
ed to  the  Bailiff  nf  the  Ooiirt-^ Arrest  by  jy^oc'iss- serving  peon — 
Resistance  to  lawful  apprehension. 

See  Penal  Code,  Section  22o  B 16 

BVIDEKCE  ACT,  1872. 

SfCTION  118. 

Admissibility  of  evidence  of  accvnplice  against  the  co^aceustd. 

See  Accomplice  ...         ...         ...         ...         ...         ...         ...         ,,,  8 

Section  157. 

Criminal  Procedure  Code,  1898,  Section  288 — Accomplice — Admissihi- 
lity  of  dfposition  of  accomjylice  made  before  commitment^— Corroboration. 

See  Criminal  Procedure  Code,  Section  288  ...  ...         .,,  3 

F. 
fURTHEH  I^'yUlRY. 

See  Criminal  Procedure  Code,  IB98,  Section  437       ...  ...  „,         15 

J. 

JOINDER  OF  CHARGES. 

Criminal  Procedure  Code,  IS9S,  Section  2Sb  (I) — Joinder  of  charges 
— Tnnlfor  distinct  offences  — B  instituted  criminal  proceedings  agrainst 
H  nuder  Sections  500  and  211,  Indian  Penal  Code.  H  wrote  a  letter 
to  B  threatening  him  that  unless  he  closed  his  mouth  by  giving  him 
that  thing  which  he  would  ask  from  him  he  would  say  a  lot  of 
things  against  him  in  Court.  On  B's  refusing  to  yield  to  the  threat 
H  made  a  large  mnmber  of  defamatory  statements  agaiust  B  in  the 
Conrt.  Whereon  B  charged  H  a  second  time  with  defamation  as 
regards  those  new  imputations.  H  was  convicted  .at  the  same  trial 
«m  three  charges  of  defamation  under  Section  500  and  on  a  fourth 
charge  inder  Section  385,  Indian  Penal  Code,  for  attempting  to  put  B 
in  fear  of  injury  in  oi'der  to  commit  extortion. 

Held,  that  the  threatening  to  make  the  charges  if  not  squared,  and 
the  making  of  the  charges  subsequently,  were  a  series  of  acts  so  con- 
nected together  as  to  form  the  same  transaction,  and  that  H  was  liable 
to  be  charged  and  convicted  of  offences  under  Sections  386  and  500  of 
thft  Indian  Penal  Code  in  the  same  trial.     Ehpbror  r.  Harchaean  Sikoh         13 

'JURISDICTION. 

Jurisdiction  of  Judicial  Courts  to  interfere  with  the  ditcretion  given  to 
Cantonment  anthi/rities, 

S«e  Cantonment  Code,  1899,  Section  94        ...         ...         19 
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H. 

KIDNAPPING. 

Kidnappino — Kidnapping  from  lawful  gaurdt'anship — Completion  of 
such  offence — Kidnapping  with  intent  to  illicit  intercourse  or  to  compel 
marriage-^SelUng  minor  for  unlaivful  and  immoral  purposes — Cheating 
by  personation — Penal  Code,  Sections  116,  363,  36C,  372,  419,  420. — M, 
a  married  girl,  having  been  taken  away  from  her  husband's  house  by 
one  R,  was  kept  in  his  house  for  a  week,  and  was  then  carried  away  by 
R  to  another  village  where  K,  accused  No.  2,  bought  her  for  Rs.  50. 
She  was  then  conveyed  by  K  to  D,  accused  No.  1,  K's  husband,  who 
was  then  residing  in  the  Muzaffargarh  District.  M  lived  with  accused 
No.  1  for  a  couple  of  months,  but  was  eventually  sold  by  him  to  one  W 
for  Rs.  250.  W  treated  her  aH  his  lawful  wife  and  she  resided  with 
him  as  wife  for  more  than  a  year  until  the  police  found  her  out.  The 
two  accused  were  arrested  and  the  Magistrate  convicted  accused  No.  1 
under  Sections  372  and  419  of  the  Penal  Code,  and  accused  No.  2  under 
Sections  366,  ?llHt^t^ 

109 

Held,  that  neither  of  the  convictions  could  be  sustained.  The  con- 
viction of  accused  No.  2  under  Section  366  was  bad  in  law  as  the  acts 
and  conduct  of  the  girl  showed  that  she  was  a  consenting  party  to  a 
comfortable  home  being  found  for  her  and  that  she  was  never  compelled 
to  marry  any  person  against  her  will  or  forced  or  seduced  to  illicit 
intercourse.  In  like  manner  the  conviction  under  Section  372  could 
not  bo  sustained  as  there  was  no  proof  that  the  accused  knew  that  the 
girl  was  a  married  woman  or  was  likely  to  be  employed  for  a  purpose 
which  was  both  unlawful  and  immoral. 

To  describe  a  Brahman  woman  as  a  Kirari  is  not  cheating  by 
personation  within  the  meaning  of  Section  419,  but  an  offence  under 
Section  420  of  the  Penal  Code,  as  the  representation  of  accused  No.  1 
that  the  girl  was  a  Kirari  when  she  was  a  Brahman  induced  W  to  part 
with  his  money  in  consideration  for  her,  which  he  otherwise  would  not 
have  done. 

Eeld,  also,  that  the  offence  of  kidnapping  not  being  a  continuing  one, 
there  could  be  no  abetment  of  the  taking  atter  the  minor  had  once  been 
completely  taken  out  of  the  keeping  of  her  lawful  guardian.  Duega 
Das  AND  ANOTHER  I?.  The  Emperoii  OF  India 

L. 

LEGAL  PRACTITIONERS  ACT,  1879. 

Skction  13, 

Professional  misconduct— ilukhtar  and  client— Right  of  legal  practi- 
tioners to  change  sides — Legal  Practitioners  Act,  187 d,  Section  13. — 
Held,  that  it  is  not  open  to  a  legal  practitioner  who  has  accepted 
retainer  from  a  party  to  a  trial  to  act  for  the  opposite  party  at  a 
subsequent  stage  of  that  trial,  though,  after  the  close  of  the  business 
for  which  he  has  been  retained,  he  is  at  liberty  to  take  sides  against 
the  former  employer,  provided  always  that  he  has  no  secrets  to  carry 
with  him  that  can  be  used  to  his  former  client's  prejudice.  All  Muham- 
mad v.  Sfau  Lal ...  «M  
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No. 
SGAL  PRACTITIONERS  ACT,  IS79 -mndd. 

SecTioM  36. 

Pmrer  of  District  Jwige  to  proclnim  a  person  as  totd — HevisioK — Poxccr 
of  Chifif  Court  to  revise  order. — Held,  that  under  the  authority  of 
Section  2;1  of  the  Pnnjab  Courts  Act  the  Punjab  Government  havinfr 
notified  the  Divisional  Court  to  be  the  District  Coart  by  virtue  of 
Notification  No.  59,  dated  28th  January  1885,  for  the  parposes  of  the 
Lpgal  Practitioners  Act,  a  District  Judge'in  the  Punjab  has  no  juris- 
diction to  proclaim  a  person  to  be  a  tout  under  the  provisions  of  that 
Act. 

Hehiy  also,  that  in  such  oases  the  Chief  Court  would  not  interfere 
in  the  exercise  of  its  revisional  powei's  on  the  ground  that  the  finding 
impeached  it  against  the  weight  of  evidence,  Lachm\x  Da?  r.  Ktno- 
Empkrob  ..  22 

M. 

,  GIST  RATE. 

Takina  cognizance  of  offen-c^.  by  Magistrate  —Crimin'il  Proceitnre  C9de, 
1898,  Ser'ions  191)— 191. 

See  Complaint    ...          ...         ...  ...          ...         ...         ...         ...         3f 

L8TER  AND  SERVANT. 

Breac\  of  contract  by  artificer,  workman  and  labourer —Liahility  for 
breach  of  cnntmct  to  serve  as  an  actor  in  a  iheatrictl  company — Penal 
Code,  S'iction  4-92— Workman  s  Br^n.h    of  Contract  Act,  1859,  Section  2. 

^^  Penal  Code,  Section  \92     28 

SCHIEP'. 

Mischief — Cuttle  trespass — Liability  of  oicner — Penal  CoJc,  Section 
425.— In  the  absence  of  the  accused  his  cattle  entered  upon  the  Govern- 
ment Gymnasium  Garden,  held,  that  he  was  not  gailty  of  committing 
mischief.  The  act  to  be  criminal  shoald  be  done  with  dishonest 
intention.     King-Emperob  r.  Ghaz[  2$ 

3K11T1RAND  CLIENT. 

Right  of  Letjil  Prfictiiinn'-.'s  to    change  sides  —  Projessiowil  misconduct. 

See  Legal  Practitiontrs  Act^  Section  13  ...  ...  ...  ...  2 

fRDER. 

Attempt  to  murder — Pnnuing  complainint  with  an  axe  raised — P&nal 
Code,  Sections  307,  326,  511. 

i^  Attempt  to  commit  offence  ...  ...  ...  ...  ...         30 

N. 

ISANCE. 

Public  nuisance — P*nal  Cod",  Section  2C8. — Eeld,  that  ivorking  of 
jandars  or  ricc-hu.skincj  machines  throughout  the  whole  night  in  a 
residpntial  quarter  lK?ing  injurious  to  the  comfort  of  the  neighbourhood 
is  public  nuisance  within  the  meaning  of  Section  268  of  the  Indian 
Penal  Code.     Phiraya  Mal  r.  Kisa-EsiPiROR        9 
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PARDON'. 

1.  Application  f(.r  sur.cl ion  t;; prosecute  an  appioier  after  tuithdratcal 
of ^the pardon — CiiminaJ  I'rocednre  Code,  1&&8,  Sectun  S39. 

See  Sanction  for  Troucidion,  ^"o.  1      ...         ...          ...         ...         ... 

2.  Evidence  of  occoniplice,u;hom  the  Local  Govemmttit  had  promised 
not  to  prosecute  —Adtnissibiliti/  of,  against  his  accoviplices. 

See  Accomplice,  Ko.J^    ...          ...          ...  ...         ...         ...         ... 

3.  Pardon — Covin. itonc/t  of  person  to  uhcr)i  pardun  has  been  tendered 
—-Duty  of  Coutt  befvre  tvhich  prosectttion  it,  instituted  to  inquivft  whether 
nich  p)a.rdov  has  been  forfeited — Crimiual  Procedure  Code,  1898,  Hection 
339. — Held,  that  a  Sessions  Judge  is  competent  to  order  the  commit- 
ment of  an  accused  person  to  'wbom  a  conditional  paidon  has  been 
tendered  if  he  finds  that  the  conditions  of  the  paidon  have  not  been 
fulfilled.  I5at  in  such  a  case  one  of  the  questions  of  fact  to  be  tried 
and  decided  at  the  tiial  Av ill  be  whether  the  accused  lias  or  has  not 
forfeited  Lis  pardor..     KiNG-Eiii'EROi:  v.  Kadu 

PENAL  CODE. 

Section*  71. 

And  iSections  232,  235 — Counierfeiti-ng  Kim/s  coin  —  Possession  of 
iribtrunients  for  countetfeiting  c^in — Illegality  of  separate  set.itnces. 

See  Counterfeiting  Coin  ...          ...  ...         ...         ...         ... 

Section  75. 

Enhanced  puninhment  after  p^ietiovs  conviction  for  similar  offences — 
Applicability  of  Section  75  to  local  laujs. — Held,  that  an  ofteuder  is  only 
liable  to  enhanced  punishment  under  Section  75  of  the  Indian  Peual 
Code  where  the  previous  conviction  has  been  under  that  Code.  A 
previous  conviction  under  anj'  local  or  special  law,  such  as  f  h«  Frontier 
Crimes  Kegulatiou,  does  not  come  within  the  purview  of  Section  75, 
and  therefore  the  provisions  of  that  Section  canntt  be  applied  with 
reference  to  such  a  conviction.     Empeior^-.  Khan  Muhammad  ... 

Section  201. 

Causing  disappearance  of  evidence  ^of  a  crime — Cnme  cuoiniilltd  by 
accused. — When  an  accused  person  has  been  acquitted  of  a  charge  of 
committing  a  crime,  the  fact  that  he  has  been  suspected  and  tried  of 
the  principal  ofi^ence  would  not  prevent  his  conviction  under  Section 
201,  if  there  is  clear  proof  that  ho  has  caused  evidence  to  disappear 
in   order   to    screen   some   unknown   offender  from  legal  punibhmeut. 

BUCHA  V.  KlNO-EMPEEOli 

Section  225  B. 

An-fst  —  Warra7U  of  arrest  widir  Section  oo7,  Civil  Trocedure  Code, 
not  addressed  to  the  Bailiff  of  ihe  Conrt — Arrest  by  piocess-teiring  peon 
^Besiftance  t*  laufvl  apprehension — Held,  that  an  arrest  bj  a  process- 
serving  peon  under  a  warrant  of  arrest  in  execution  of  a  money  decree 
which  was  not  addressed  to  the   bailiff  of   the  Court   as   required  by 
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PENiL  CODE—contd. 


N*. 


Forni  No.  154,  Schedule  IV  of  the  Code  of  Civil  Procedure,  is  not  a 
lawful  arrest  and  therefore  resistance  to  the  execution  of  such  a  warrant 
and  the  escape  fix)m  custody  of  the  person  arrested  under  it  ii  not  an 
offence  under  Section  225  B  of  the  Indian  Penal  Code.  Mchammad 
Bakusii  v.  Empiror  ...         ...         ...         ...         15 

Section  268. 

See  Nuisance. 

Section  289. 

Negligence  toilk  respect  to  Q7ninal  in  possession  —  Penal  Code,  Section 
289.  — S.  D.,  a  Hindu,  set  at  large,  in  accordance  with  his  religious 
usage,  a  young  bull,  which  a  considerable  time  afterwards  became 
dangerous.  S.  D.  was  prosecuted  and  convicted  under  Section  239  of 
the  Penal  Code.  —  fMd,  that  as  the  bull  was  not  then  in  his  possession 
and  was  not  dangerous  when  set  at  large,  the  conviction  was  bad. 
King- Empekou  t'.  Shambu  Dial        ...         ...         ...         ...  5 

^■r-nos  300. 

Grave  nnd  stiddf.n  ■provncatinu  —Punishment.— Accasod  caught  the 
decca.sed  in  the  act  of  adnlteiy  with  his  married  sister  and  struck  him 
one  blow  on  the  head  with  a  .stick  which  killed  him  by  tracturiug  his 
.skull,  held,  that  the  accused  had  undoubtedly  acted  nmler  grave  and 
sudden  provocation  and  on^n  uncontrolable  impulse,  and  under  such 
circumstance.s  a  sentence  of  one  year's  iuipiieOumeut  was  sufiQcient. 
Fazal  Dad  r.  King-Emperor  4 

>KCTIOV  307. 

Hce  A ttevipt  to  commit  offence   ...         ...         ...  ...  ...         ...         '^0 

>  ACTION  320. 

Aud    Section    oil — Pursuing    c  mplainartt    tcith    an    axe    raised^ 
lifcmpt  to  cause  grievous  htirt. 

See  Attempt  to  commit  offence  ...  ...  ...  ...  ...  ...  -^0 

■  iCTioN  363. 

A)id  Sections  366,  372,  419,  420 — Kidnapping  from  lawful   guardtan- 
•  p — Comphtion     of  stick    offence — Kidnajiping    with     ivtent    to   illicit 
intercourse    or    to   compel    marriage — Selling    mine  'awful    and 

imiiinral  purposes — Cheating  by  jiersonati<ni. 

>i:e  Kiduajjfing...  ...  ...  ...  ...  ...  ...  ,.•  1"^ 

Sec  Cheating. 

"^KCTION    419. 

See  Kidnapping. 

SfCTlON    420. 

Se3  Kidnapping. 
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PENAL  CODE^condd. 
Section  425. 

See  MifcMff. 
Section  492. 

Matter  and  f^ervant — Breach  of  coniracb  by  artifice^,  n-orkman  and 
lobonrer — Liahiliti/  ior  breach  of  cmdrnct  to  nerve  as  an  aHor  in  a  theatrical 
company — Pennl  (Jode,  Sectio7i.  492 — Wnrkmn)i\<;  Brench  of  G'^ntract  Act, 
1859,  Sirtinn  2. —  Behl,  that  the  terms  artificer,  workman,  and  labourei- 
in  Section  492  of  the  Itidian  Penal  Code,  and  Section  2  of  the  Workman's 
Breach  of  Contract  Act  have  I'eference  to  only  those  occnpstions  in 
which  mannal  labour  is  an  essential  element,  and  that  tliey  do  not 
apply  to  contracts  to  serve  as  an  actor  in  a  theatrical  company. 
i.mam-ud-pin  r.hurmazjkb     ...         ...         ...         ...         ...         ...         ...         28. 

Section  6V  . 

See  Attempt  tn  commit  offence  ...  ...  ..',  ...  ...  ...         30 

PUNJAB  MUNICIPAL  ACT,  1891. 

Section  87. 

And  Seriimis  95,  164,  1G9 — TJncroacMvg  upon  sirtfts — V^^n-iUy  for 
disobedience  to  orders  of  Committee. — Where  a  Municipality  has  not 
been  in  possession  of  the  disputed  land  (which  according  to  its  allega- 
tion formed  part  of  a  public  street)  for  a  considerable  period,  and 
where  it  was  proved  that  as  a  fact  the  petitioner  had  occupied  it  for 
more  than  twenty  years  previous  to  date  of  the  dispute,  held,  that  the 
Municipality  had  no  right  to  interfere  in  its  management  or  to  enforce 
its  authority  by   criminal  proceedings    without   first  establishing   its  ' 

right  of  ownership. 

Held,  alio,  that  Section  87  of  the  Pnnjab    Municipal  Act  is    inappli-  i 

cable  to  a  structure  which  had  been    built    with   the    permission   of   a  ,^ 

-  Committee  although  it  may  be  on  a  part  of  a  public  thoroaghfare,  and  i 

therefore  it  does  not  entitle  a  Committee  to  take   steps  for  its   removal  ;. 
by  a  summary  notice  under  Section  95   of  the   A^t.     Karim  Rakksh  v. 

The  MuxicirAti  Committee  OF  Umralla      ...         ...         ...  ll 

Section  92. 

And  Secti'tn  95  —  Erection  or  re-erection  of  a  building — Project/on  or 
encroachment  on  a  street — Distinction  between  —  Authority  to  add  any 
projection  or  encroachment  over  a  street  without  th"  permission  of  the 
Committee.  -Hdii,  that  Section  92  of  the  Pnnjab  Mrtni,?ipal  Act  refers 
to  buildings  to  be  erected  on  private  pi'operty  and  Section  95  to 
buildings  which  encroach  or  project  into  a  street,  and  therefore  it  is 
Tiot  lawful  for  the  owner  of  such  building  to  add  to  or  place  against  or 
in  front  of  his  building  any  projection  or  encroachment  without  first 
obtaining  the  written  permission  of  the  Committ,ee.  Kivc-KMPERon  v. 
BiLUT  Mai ...  

R. 

RECOGNIZANCE  TO  KEEP  PEACE. 

RccoquiZ'Tn'^n  to  keep  peace— Fo-feUnre  of  rer^gnizrinre — Criminal 
VroC'dur^  CoJ>>,  1898,  Section  514. — When  a  Magistrate  ha«»  before 
him    the   fact   that   a  parson  convicted  by  him  of  an  offence  of  eaasing 
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No. 
BCOGNIZANCE  TO  KEEP  PEACE— concW. 

crrievous  hurt  is  under  recognizance  to  keep  the  peace  and  has  abstained 
from  making  any  order  for  the  forfeiture  of  the  bond,  held  that  it  is 
not  competent  for  him  to  inflict  an  additional  penalty  on  a  reconsider- 
ation of  the  circumstances  by  adding  to  his  order  at  a  subsequent 
period  an  order  for  forfeiture  of  the  bond,  as  it  mast  be  held  that  he 
had  determined  at  the  trial  not  to  proceed  on  it  for  that  particular 
instance  or  breach  of  the  peace.     Gul    Khax    v.    Kixg-Empeboe  ...         26 

BSISTANCE  TO  LAWFUL  APPREHENSION. 

Warranf  of  arrest  under  Section  337,  Cicil  Pi'j-.:,iin  ■-  <_ -  t. ,  not  addretsed 
to  the  Bailiff  of  the  Court — Arrest  by  process-serving  x>^on— Resistance 
to  lawful  apprehension. 

See  Penal  Code,  Section  2-26  B 16 

BVISION. 

1.  Revision — Power  >Uerbjcutory  orders  of  subordinate 
Court — tradice  -Grounds  jur  t  i::-jrfere)ice — Criminal  Pro<^edure  Code, 
I8y8,  Section  J:o9.  —  Held,  that  the  Chief  Court  has  power  to  interfere 
with  an  interlocutory  order  passed  by  a  Magistrate  but  it  will  only 
exercise  such  power  at  an  intermediate  stage  when  it  is  satisfied  that 
interference  is  necessary  and  that  postponement  of  the  rectification  of 
the  error  will  cause  waste  of  time  or  a   miscarriage    of  justice.      KiXG- 

EmPBBOR  r.  SOBHA  AND  OTHERIS  ,,  8 

2.  Criniitiul  Procedure  Code,  ISdS,  Sections  423,  439 — Alteration 
of  finding — Powers  ff  Chif^f  Court  t-j  alter  finding/  on  revision  bide, — Held, 
that  the  Chief  Court  has  power  on  the  revision  side  where  an  accused 
has  been  convicted  of  one  offence  and  acquitted  of  another  to  convert 
the  acquittal  into  a  conviction.     Bhola  y,  Thb  King-Empebob 12 

3.  Leyal  Practitioners  Act,  IS79,  Section 'SQ-'Potoer  of  Chief  Court 
to  retise  order. — Held,  that  in  casss  where  a  person  has  beeu  proclaim- 
ed to  be  a  tout  under  the  provisions  of  the  Logil  Practitioners'  Act, 
the  Chief  Court  would  not  interfere  in  tha  exercise  of  its  revisional 
IK)wci-s  on  the  ground  that  the  tindiug  impeached  is  against  the  weight 

'  of  evidence.    Lachmas  Das  i.  King-Em pekob        22 

I  s. 

"NOTION  FOR  PROSECUTION. 

I.  Approver — Prosecution  of -^Application  for  sanction  to  prosecute 
ait  approver  —Criminal  Prozidure  Crde,  18^8,  Section3S9. — An  applica- 
tion to  the  Chief  Cjurt  for  sanction  to  prosecute  an  approver  for  giving 
false  ovidonce  should  be  by  motion  on  behalf  of  the  Ci'own  in  open 
Court  and   not  by   a   letter  of  reference.     KiNG-EiirEBOR   v.   Bulaka 

''^^^'-'H    ..I  ...  ...  ..a  ((•  »••  >*•  •■■  >«a  ... 
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-*.  Sinotioii  t)  prosecute~^Gharge  against  i  iSunsif  for  thi  alleged 
offense  of  dcfamtun  toMU  iztinj  in  hiijttliciiil  cip'i:it'j.—Hdi,  that  a 
chirge  agiiuit  a  Mansif  of  using  dofa'Uifcory  I^uguiga  while  ho  ■\ri\ 
'itting  la  big  Ojurb  u3  a  Jalgj  and  the  compUiaaab's  case  wasactaall  ' 
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before  him  could  not  be  entertained  by  a  Magistrate  withont  the 
previous  sanction  of  Goverumenb  under  Section  197  of  the  Code  of 
Criminal  Procedure.     Amir  SiNGU  y.  Keng-Empbror         ...  29 

SENTENCE. 

Enhanced  punishviertt  afte'  previous   conviction    for   similar   offences — 
ApplicahilUy  of  Section  75  of  the  Indian  Penal  Code  to  local  laws. 
See  Penal  Code,  Section  7 

w. 

WARRANT  OF  ARREST. 

Warrant  of  arrest  under  Section  .337,  Civil  Procedure  Godenot  addressed 
to  the  Bailiff  of  the  Court — Arrest  by  process.serving  peon-^Beststance  to 
lawful  apprehension. 

See  Penal  Code,  Section  225   B.  ..         ...         ...         ...  ... 

WITNESS— CRIMINAL 

Admissibility  of  evidence  of  accomplice  against  the  co-accused. 
See  Accomplice 
WORKMAN'S  BREACH  OF  CONTRACT  ACT,  1859. 
Section  2. 

See  Penal  Code,  Section  4i92      ...         ...         ...         ...         ...       .  ... 
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No.  1. 

Before  Sir  William  Clark,  KL,  Chief  Judge,  and  Mr. 
Justice  Rohertaon. 

BUCH4  AND  ANOTHBR,-APPELLANTS, 

Versus 

KING-EMPEROR  OP  INDIA.-RESPONDENT. 

Criminal  Appeal  No.  418  of  1903. 

Penal  Code,  Section  201 — Causing  di.<appearance  of  evidence  of  w: rime  — 
Crime  cortnmitted  by  accused. 

When  an  accasad  person  has  been  acquitted  of  a  charge  of  commit- 
ting a  crime  the  fact  that  he  had  been  suspected  and  tried  of  the  principal 
offence  woald  not  prevent  his  conviction  nnder  Section  201,  if  there  is 
(dear  proof  that  he  has  caused  evidence  to  disappear  in  order  to  screen 
■ome  unknown  offender  from  legal  punishment. 

Torap  Ali  and  another  v.  Quesn-Einpress  (0,  Queen  v.  Ramsunder 
Shooter  ('),  Reg.  v.  Kashi  Kath  Dinkar  (*),  Empress  of  India  v.  Kishna  and 
another  (♦),  Empress  v.  Abdul  Kadir  (»),  MatuJii  Minser  v.  Queen-Emprfss  (»), 
Quee^n-Emprefs  v.  Lalli  ('),  Queen-Empress  v.  Dungar  and  another  (*), 
Empress  v.  Behala  Bibi  ('■•),  and  ifazru  v.  Emperor  ('"),  referred  to. 

Appeal  from  the  order  of  S.  Clifford,  Esquire,  Sessions  Jiuhje, 
Delhi  Division,  dated  2Wi  July  1903 . 

Duni  Chand,  for  appellants. 
Government  Advocate,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

ROBKRTSON',  J.  —  \Ve  will  deal  first  with  the  facts  in  this 
appeal,  and  will  then  proceed  to  consider  the  law  points. 

The  facts  of  the  case  are  fully  given  in  the  jadgooent  of  the 
lower  Court.  Six  persons,  of  whom  the  appellants,  Bucha  and 
Bamphal,  are  two,  were  accused  of,  and  ti-ied  for,  the  mui-der  of 
one  Mohan  Lai,  on  or  about  the  30th  March  1903. 


{')  I.  L.  R.,  XKII  Calc,  G98. 
(»)  7  IF.  R.,  52,  Cr. 
(»>  8  Born.  E.  C.  R.,  12G. 
(♦)  /.  L.  R.,  II  All.,  713. 
(')  I.  L,  R„  III  All.,  27y. 


(«)/.£.  B..  XI  Cale.,  619. 
(»)  J.  L.  R.,  VII  All.,7i9. 
C)  I.  L.  R.,  nil  AIL,  252. 
(')  I.  L.  R.,  VI  Culc.,  7S«J. 
<»")GP.  «.,  iyo2,  Cr. 
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We  conaider  the  evidence  as  to  the  identity  of  the  body  found 
in  the  canal  with  that  of  Mohan  Lai  is  conclusive,  and  we  think: 
it  clear  that  Mohan  Lai  was  murdered.  I 

The  learned  Sessions  Judge  certainly  gave   very  full  weightj 
to  every  circumstance  and  fact  which  could  tell  in  favour    of  the 
accused,  and  allowed,   possibly,  more   than  full  weight   to  the| 
causes  which  detracted  from  the  credibility  of  the  witnesses.     We  J 
think  the  evidence  of  Sulhar  that  he   saw  a   dead   body   beingj 
carried   by  the   appellants,    coupled   with    the   corroboration    ifc^ 
receives  from  the  tracks  from  the  spot  pointed  out  by  him,  leading. 
up  to  the  blood-stained  cart  belonging  to  the  appellant,  Ramphal, 
and  found  in  front  of  the  house  of  appellant,  Bucha,  was  correctly 
believed  by  the  Sessions  Judge,  and   we  hold  these   facts   to   be. 
proved.  m 

Upon  these  facts,  acquitting  the  appellants  along  with  the 
four  other  accuied  of  the  offence  of  murder  under  Section  302, 
the  learned  Sessions  Judge  has  convicted  the  appellants  under 
Section  201,  Indian  Penal  Code,  and  sentenced  them  to  seven 
years'  rigorous  imprisonment  each  and  also  to  fine.  From  this 
the  convicts  have  appealed.  As  regards  the  facts  we  concur  with 
the  learned  Sessions  Judge. 

It  is,  however,  urged  by  the  learned  counsel  for  appellants 
that  inasmuch  as  the  appellants  were  charged  with  being 
principals  In  the  marder  of  which  they  were  accused,  they  cannot, 
at  any  rate,  under  that  charge,  be  convicted  of  an  offence  under 
Section  201,  Indian  Penal  Code,  and  authority  which  was  said  to 
uphold  that  view  was  quoted  to  us.  This  we  will  now  proceed 
to  examine.  | 

The  first  authority  quoted  to  us,  the  latest  in  point  of  time, 
Was  the  judgment  in  Torap  Ali  and  another  v.  Queen-Emprcfs  Q). 
In  that  case  two  persons  had  been  charged  with  murder,  and  it 
was  found  on  the  facts  that  one  of  these  two  persons  and  no 
other  had  certainly  committed  the  murder,  but  that  it  wa8C 
impossible  to  say  which.  Thoy  were  on  that  ground  acquitted' 
of  the  murder  and  convicted  under  Section  201,  Indian  Penal 
Code.  It  was  held  by  the  Court  (Norris  and  Beverley,  JJ.),  that 
the  conviction  under  Section  201  could  not  be  sustained  as  Section 
201  was  intended  to  apply,  not  to  principals,  but  only  to  persons 
who  screen  the  principal  offenders.  As  it  was  impossible  to  say 
on  the  findings  of  fact   that  either  of  the   accused  was   not   tho 

(1)  /.  i.  R.,  XXII  Calc,  p.  638. 
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•  principal  offender,  it  was  held  that  a  conviction  under  Section  201 
1  was  bad.  The  facts  of  that  case  are  entirely  distinguishable  from 
those  of  this  case,  and  we  will  not  discuss  it  further.  It  might, 
however,  be  argued  with  some  force  that,  as  both  had  heen 
acquitted  of  the  charge  ander  Section  302,  they  could  no  longer 
be  in  law  regarded  as  principals. 

Tlie  previous  authorities  on  the  subject  were  quoted  in  that 
judgment,  and  we  proceed  to  consider  them. 

The  first  of  these,  in  point  of  time,  is  the  judgment  in  Queen 
V.  Bamstinder  Shooter  C^).  It  was  held  by  a  bench  of  the  Calcutta 
High  Court,  that  an  accused  could  not  be  convicted  and  punished 
both  for  the  principal  offence  and  on  a  charge  under  Section  201. 
We  have  no  hesitation  in  endorsing  this  view,  which  has  no 
bearing  on  the  case  before  us. 

Next,  in  point  of  time,  comes  a  judgment  of  the  Bombay 
High  Court  in  Feg.  v.  Kashi  Nath  Dinl-ar  and  others  (*),  which 
appears  to  have  been  the  foundation  of  some  of  the  later  decisions. 
We,  therefore,  proceed  to  examine  it  with  special  attention.  In 
that  case  it  appears  that  the  accused  were  charged  with  concealing 
the  evidence  of  their  own  crime.  The  Magistrate  who  convicted 
used  these  words  :  "  The  evidence,  the  disappearance  of  which 
"  the  accused  have  been  convicted  of  abetting,  would,  the  Court 
"fully  believes,  have  shown  that  they  had  embezzled  very  large 
"suras  of  Government  money  and  that  the  disappearance  has 
"  proved  their  screen  from  due  punishment."  It  was  clear,  there- 
fore, that  in  that  case  the  accused  were  specifically  charged  with 
an  offence  under  Section  201,  for  having  made  away  with  evidence 
of  their  own  offence,  and  this  the  Judge — Lloyd,  J. — is  careful  to 
point  out.  He  remarks  :  "  It  must  be  taken,  therefore,  as  found, 
"  that  the  offence  of  which  the  evidence  has  been  caused  to 
"disappear  was  committed  by  the  accused  themselves."  The 
learned  Judge  then  goes  on  to  remark  : 

"  Section  201  and  the  two  following  sections  commence  with 
"  precisely  the  same  words,  thus  :  '  Whoever  knowing  or  having 
"  *  reason  to  believe  that  an  offence  has  been  committed.'  Now  as 
"  there  is  no  law  which  obliges  a  criminal  to  give  information 
"  which  would  convict  himself,  it  is  evident  that  Section  202  and 
"  Section  203  could  not  apply  to  the  person  who  committed  that 
"offence,  i.e.,  '  the  offence  which  he  knew  had  been  committed  '• 
"and  Section  201  should,  we   think,  be  construed  in   a    similar 

C)1  W.B.,  p.  82,  Or.  (•)  8  Bom.  B.  C.  R-,  p.  126. 
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"  manner :  and,  looking  at  tlie  only  illustration  which  follows  '■■ 
"Section  201,  it  would  appear  that  the  law  was  intended  to 
"  apply  exclusively  to  '  another,'  and  we  are,  therefore,  of  opinion 
"  that  the  conviction  of  the  accused  as  accessories  to  an  offence 
"  known  or  believed  to  have  been  committed  by  themselves,  is 
"  illegal." 

We  think  the  use   of  the   expression  *'  or   believed  "  in  thai! 
para,  a  little  unfortunate.     Head  with  the  facts  of   the   case   itsl 
meaning  is  clear  ;  standing  by  itself   the   words   are  ambignousi 
and  have  been    misunderstood   by  the   learned   cotinsel   for   the] 
appellant.     We  see  no  reason  to    differ  from    the   view    that  an| 
accused  cannot  be  properly  convicted  of  a  charge  under   Section| 
201  where  the  essence  of  the  charge  is  that  he  concealed  evidenc 
of  an  offence  committed  by  himself.     This   by   no   means   covers  ^ 
the  case  of  an   accused  acquitted   of   a  charge   of  committing  a'^ 
crime,   who  can  be  proved  to  have   committed   an    offence  under  f 
Section  201  in  respect  of  an  offence  of   the  commission  of  which 
he  is  no  longer  himself  charged  or  liable  to  be  charged.     Without 
desiring  in  any  way  to  traverse  the  view  taken  in  that  particular 
case,   it  appears  to  us  that   too  much  stress  may  have   been  laid 
on   the   similarity    between  the   commencing   words    of  Sections 
201,  202  and  203.     They  do  indeed  commence  in  identical  tenus, 
but  in  Section   202  the   words  occur    "  respecting   that   offence, 
"  7vh'ch  he  ?'s  legally  hound  to   give''  thus,  'according  to  the  view 
taken  by  the  Calcutta  High  Court,  specifically  excepting  the  case  ' 
of  an  offence  committed  by  the  accused  himself,    whereas  Section 
201  contains  no  such  words  of  specific  exemption. 

The  next  case  to  be  considered  is  that  of  Empress  of  India  v. 
Kishnn  and  another  (^),  this  is  not   much  in  point.     In  the    first 
place  in  that  case  an  accused,  convicted  of  the  principal   offence,^ 
was  also  (convicted  under    Section    201,  and    in   the   second   the|l 
otTonoe  under  Section  201  was  found    in   fact   not  to  have   beeuip 
committed.     The  case  of  Empresft  y.  Alxhd  Kiulir  (")  deals  witlf^ 
a    different   point.     That   reported  in   Mutuki    Mibfer  v.    Qneen^ 
Emtrt-'^s  (•■')   is  also  not  in  point  in  this  case.     It  deals  with   thej 
view  that  a  conviction   under  Section    201,  Indian    Penal    Code^:, 
cannot  be  maintained,    unless   the   principal   offence   has   beei^^ 
proved  to  have  been  committed.  a 

The  iudgment  in  Qufen-Empress  v.  LalU  (*)  does    not  carry 
us  mncii  further.     In  that  case  it  was  held  that  no  offence  under 


( ')  /.  L.  B.,  II  All.,  p.  713.  P)  I.  L.  R.,  XI  Calc.,  G19. 

(«)  J.  L.  B.,  7/2  All.,  279.  (♦)  I.  L.  «.,  VIl  All.,  p.  740. 
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Section  201  had  been  committed  and  a  general  opinion  was 
expressed  that  on  the  construction  of  the  section  the  person  who  is 
concerned  as  principal  cannot  be  convicted  of  the  secondary 
offence  of  concealing  evidence  of  the  crime. 

We  now  come  to  a  more  important  judgment,  that  delivered 
in  Queen-Empress  v.  Dungar  and  another  Q). 

In  this  case,  as  in  the  latter  one  quoted  from  I.  L.  E.,  XXII 
Co/r.,  page  688,  it  was  found  that  the  fads  "  piovcd  a  muider 
"  committed  by  one  or  both  of  the  accused  peiscns,  but  it  did 
"not  conclnsively  piove  which  of  them  was  gniltj  of  the  crime. 
"  It  might  have  been  committed  by  the  wife  in  the  absence  of 
"  the  husband,  or  by  the  husband  in  the  absence  of  the  wife,  and 
*'  hence  it  cannot  be  broaght  home  to  either  of  them."  Here, 
therefore,  it  was  clear  that  ore  or  ether  of  those  convicted,  under 
Section  201,  and  no  othei-s,  must  have  committed  the  principal 
offence.  'J'hat  is  not  the  case  before  us  and  we  do  not  propose  to 
discuss  that  ruling  further,  expressing  neither  assent  nor  dissent, 
nor  offering  any  further  comment. 

In  The  Eviprefsv.  Behala  Bihi  (**),  it  was  held  "  that  Section 
"  201,  Indian  Penal  Code,  could  not  be  properly  applied  to  a  case 
"  in  which  a  person,  who  is  a  possible  or  probable  offender,  makes 
"  statements  exculpating  himself  and  inculpating  another."  This 
is  very  sin)ilar  to  the  view  taken  by  a  bench  of  this  Court,  of  the 
same  constitution  as  the  present  one,  in  t^azru  v.  Emperor  {^). 

.  It  will  be  seen  from  these  authorities  that  all  that  has  been 
held  is  that  the  conviction  of  an  offender  under  Section  201, 
Indian  Penal  Code,  cannot  be  maintained,  where  the  charge  is 
one  of  concealing  evidence  of  his  own  crime,  or  where  one  of  two 
or  more  accused  persons  have  certainly  committed  the  piincipal 
offence,  but  it  is  impossible  to  say  which  should  be  convicted  of 
the  major  offence,  and  which  of  an  offence  under  Section  201. 
None  of  the  rulings  quoted  go  the  length,  nor  do  we  imagine  any 
of  the  learned  Judges  who  gave  these  judgments  intended  to  go 
the  length,  of  saying  that  a  person  against  whom  a  chai-ge 
under  Section  302  fails,  cannot  be  convicted  under  Section  201 
of  an  offence  under  that  section,  if  it  is  brought  home  to  him. 
In  a  jndgmeivt  of  this  Court  in  Nazm  v.  Emperor  (')  it  was 
remarked :  "  We  are  not  prepared  to  propound  the  extreme  view 
"  that  mere  snspicion  that  an  individual  is  the  actual  murderer 
"  would  prevent  his  conviction  under  Section  201,  Indian    Penal 

(')  /.  /..  n.,  VIII  ML    p.  252.  (»)  /.  L.  R.,  VI  Calc.,  780. 

(^)  6  P.  R.,  1002,  Cr. 
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"  Code,  on  proof  that  he  had  made  away  with  evidence  of  murder,  \ 
"  and  we  do  not  think  that  the  rulings,  all  of  which  deal  with  \ 
"  the  special  circumstances  of  particular  cases,  go  so  far  as  that. 
"  We  think  that  if  there  is  clear  and  independent  proof  that  any 
"  person  has  caused  evidence  to  disappear  in  order  to  screen  some 
"  person  'or  persons  unknown,'  the  mere  fact  that  he  had  been 
"  suspected,  or  even  tried  and  acquitted  of  the  crime  itself  would 
"  not  in  itself  prevent  his  conviction  under  Section  201.  A  person 
"  who  has  been  acquitted  of  a  crime  is  in  the  eye  of  the  law  not 
"  the  principal  offender,  who,  if  no  one  has  been  convicted,  would 
"  be  some  person  unknown."  Applying  these  views  to  the  prei^^ent 
case,  we  find  that  six  persons  were  accused  of  murder.  The 
evidence  was  found  to  be  insuflBcient  to  convict  any  of  them  of 
the  murder,  or  even  to  affirm  that  the  murder  must  have  been 
committed  by  one  or  more  of  the  six  accused,  and  no  other.  All 
six  were  accordingly  acquitted  of  murder.  The  evidence  was, 
however,  held  to  be  sufficient  to  prove  that  a  murder  had  been 
committed.  The  evidence  against  two,  the  appellants,  was  held 
to  be  sufficient  to  establish  an  offence  under  Section  201  to  have 
been  committed  by  them,  in  respect  of  the  murder.  We  see 
nothing  in  the  law,  or  in  any  of  the  rulings  we  have  discussed, 
which  lays  down  that  such  a  conviction  as  the  present  is  not  a 
proper  one,  provided  always  that  the  prisoner  has  not  been 
prejudiced  in  his  defence.  The  appellants  were  charged  only 
under  Section  302,  but  the  evidence  they  had  to  meet  clearly 
included  the  concealment  of  the  body  of  the  murdered  man,  and 
we  think  that  they  have  been  in  no  way  prejudiced,  that  the  case 
is  covered  by  Section  237  of  the  Criminal  Procedure  Code,  and 
that  the  appellants  have  been  properly  convicted. 

The  appeals  are  rejected  accordingly. 

Appeal  dismissed. 

No.  2. 

Before  Sir  Willimi  Clark,  Kt.,  Chief  Judge, 
and  Mr.  Justice  Rohertson. 
ALI  MUHAMMAD.-PETITIONER, 

Versus 
SHAM  LAL,  MUKHTAR, -RESPONDENT. 
Criminal  Revision  No.  490  of  1903. 

Professional  7nisconduct—Muk]itar  and  client— Right  of  legal  practitioners 
to  chayigc  Hides— -Legal  Practitio7iers  Act,  1879,  Section  13. 

Held,  that  it  is  not  open  to  a  legal  practitioner  who  has  accepted 
retainer    from  a  party   to  a  trial  to  act  for  the   opposite  party  at  a 
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subsequent  stage  of  that  trial,  thoogh,  after  the  close  of  the  basiness  for 
which  he  has  been  retained,  he  is  at  liberty  to  take  sides  against  the  former 
employer,  provided  always  that  he  has  no  secrets  to  carry  with  him  that 
can  be  used  to  his  former  client's  prejudice. 

Ramlall  Agarwallah  v.  Moonia    Bibee  {^),  Earl  Cholmondeley  r.   Lord 
Clin'on  (*),  and  Pa^lonji  Menuanji  v.  Kallabhai  Lalliihhai  {*),  referred  to. 

Petition  for  revision  of  the  order  of  A.  M.  Stow,  Enquire,  District 
Magistrate,  Hissar,  dated  ISth  March  1903. 

Shah  Din  and  Muhammad  Shafi,  for  petitioner. 

Parker,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Clark,  C.  J.— One  Ali  ^luhammad  brought  a  complaint  16/7*  Dec.  1903. 
:,'ainst  Atra  and  others,  under  Section  457,  Indian  Penal  Code, 
•  Sirsa.  Ali  Muhammad  engaged  all  the  legal  talent  at  Sirsa, 
amely  Laclihman  Das  and  Kundan  Lai,  Pleaders,  and  Banke 
iai  and  Sham  Lai,  Mukhtars,  who  were  partners  :  to  the  former 
i.o  agreed  to  pay^Rs.  25  each,  and  to  the  latter  partnership 
lis.  30,  and  half  the  amounts  agreed  upon  was  paid  down  in 
ish. 

The  accused  were  actively   prosecuted  by  the  pleaders,  and 
-  may  be  taken  that  the  mukhtars  were  only  retained. 

The  Magistrate,  Bhai  Dalip  Siogh,  discharged  the  accused 
u  the  9th  September  1901.  The  District  Magistrate  ordered 
fresh  trial  on  21st  November  1901.  The  accused  were  i-etried 
ud  acquitted  by  Mr.  Kennaway  on  22nd  February  1902.  In 
Uis  latter  stage  of  the  case  Sham  Lai,  Mukhtar,  appeared  for 
nd  defended  the  accused. 

In  June   1902   Ali  Muhammad   complained  to  the   District 

lagistrate  of  unprofessional  conduct   on  the  part  of   Sham  Lai 

aider  Section  13  of  the   Legal  Practitioners   Act ;   the  case  was 

nt   to   Bhai  Dalip  Singh   for   investigation  ;   he   purported  to 

.vestigate  under  Section   203,    Criminal    Procedure    Code,    and 

lade  an  investigation  without  taking  Sham   Lal'a   statement,  or 

Mowing  him  to  cross-examine  ;  and   reported    to   the  effect  that 

^Liam  Lai  had  been  retained  only  for  the   original   case   and   not 

or  the  retrial,   and  that  no  communication  had  been  made  to 

im  by  Ali  Muhammad,   and  that  ho  had   been  guilty  of   no 

iiisconduct. 


(')  I.L.  R.,  Vt  Calc,  7a.  (»)  L.  R.,  19  Vtis.,  2G1. 

(»)  i.  L.  K.,  Xll  BoDi.,  05. 
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The  District  Magistrate,  agreeing   witli  this  report,  ordered  | 
the  proceedings  to  be  filed. 

Ali  Muhammad  has  applied  for  revision    of  that  order  and'^ 
wo  have  to-day  heard  counsel  in  the  case. 

We  accept  the  finding  that  it  is  not  proved  that  any  inslruc- 
tious  or  communications  in  the  case  were  made  to  Sham  Lai  by 
Ali  Muhammad.  If  they  had  been.  Sham  Lai's  conduct  would^ 
have  deserved  severe  punishment. 

The  questions  before   us   now  are  whether  Sham   Lai  was  iu| 
fact  retained  for  both  trials,   if  there   were  two  trials,    and,    if  ^ 
he  was   retained   only   for   the  first  trial,  whether  it  was  open  to 
him  to  defend  the  accused  at  the  second  trial. 

In  our  opinion   there   was   only  one  case  ;  it  was  the  same^^ 
case  after  a  retrial  had  been  ordered,  and    Sham    Lai's   retainer^ 
covered  both  trials.     Sham   Lai   has,  therefore,  in  spite  of  being!' 
retained  by  the  complainant,  defended  the  accused  and  committed 
grossly  improper  conduct  in   the   discbarge   of  his   professional 
duty.  y 

It  is  argued  for  him   that   the  second  trial  was  a  separate 
case,  and  that  he  was   justified  in  taking  up  the  accused's  case: 
as  he  had   received  no  fresh   retainer  from  Ali  Muhammad,  and  - 
the   rules  for  retainers   prepared   by  the    Bar   Committee  and 
approved  by  the  Attorney-General  and  the   Council  of  the  Incor-i-?- 
porated  Law  Society,  published  at  page  230  of  volume  93  of   the. 
Law   Times,  are  quoted.     Rules  8  and  19  were  quoted,  but   thcy,|; 
are  not   applicable,   the   former  rule  applies  to  general  retainers,.^' 
whereas  the   retainer  in  this  case    must   be   considered  a  spcciaU' 
retainer.     The  rule  most  applicable  appears  to  be  rule  13,  which 
runs  :   "  A  special  retainer  in  an  action  or  proceeding  other  thaiij 
"an  action  or  proceeding  in  the  Supreme  Court  gives  the  clieufc^^,; 
"  a   right  to   the   services   of   the  counsel  during  the  whole  pro-7 
"  gress  of  such  action  or  proceeding,' '   and    this    is  distinctly^ 
against  Sham  Lab 

Taking   the   spirit   of   the  rule   most  favourable  to  him,  h&\ 
was  bound  to  give  notice  to    the   party  from  whom  he  took  the 
retainer  and  give   him  the  option  of  giving  him  a  fresh  retainer/ 
Sham  Lai  did  not  allege  in  his  long  statement  to  the   lower 
Court  that  ho  had  done  this. 

So  even  if  the  trial  on  remand  be  looked  upon  as  a  second* 
trial,  Sham  Lai's  conduct  would  nut  be  justified  by  theoe 
rules. 
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In    Bamlall    Agaruallah  v.    Mconia    Bihee    (^)  it   was  held 

;t   an    attorney   who   has   acted  for   the  party  to   a  sait,  and 

<    discharged  himself,  cannot   afterwards   act  for  the    oppoeite 

ty,  and    Earl  Gholmondeley  v.  Lord  Clinton  (*)  followed.     In  a 

~e  reported  as  FaUonji  Mfsrianiji  v.    KaJlabhat    LuUubhcii    {" ) 

est,  J.,  laid  down  after  discussing  at  length  a  number  of    Engligh 

thorities  :  "  The  general  result  is  that  a  solicitor,  and,  therefore, 

•*  a  pleader,  after  his  dismissal    without  misconduct   on   his  part, 

"  or  after  the  close  of  the   business,   is   at  liberty    to   tate   sides 

"  against  his  former  employer,    provided  always  that  he  has   no 

**  secrets  to  cairy  with  him  tl  at  ran  be  used  to  his  forme:     lient's 

*'  prejudice." 

We  agree  with  the  view  here  stated,  but  in  this  case  Sham 
Lai  had  neither  been  discharged  by  his  client,  nor  was  ihe 
business  for  which  he  had  been  retained  closed,  and  he  was 
therefore  not  at  liberty  to  take  sides  against  Ali    Muhamioad. 

The  cases  that  we  have  consulted  have  considered  the 
question  whether  the  advocate  should  be  restrained  from  taking 
the  other  side;  they  have  not  dealt  with  the  question,  which  has 
not  been  raised,  of  what  punishment  should  be  awarded  to  an 
advocate  who  has  offended  by  taking  the  other  side. 

Taking  into  consideration  that  Sham  Lai  may  have  erro- 
neously considered  the  re-trial  a  sepai*ate  proceeding,  that  Ali 
Muhammad  r-aised  no  objection  to  his  defending  the  accused 
»Dd  that  Ah  Muhammad's  action  in  engaging  the  whole  of  the 
legal  talent  at  Sirsa  for  the  prosecution  was  unfair  to  the  accused. 
who  were  eventually  acquitted  and  given  compensation  in  the 
case,  we  are  willing  to  take  a  lenient  view  of  Sham  Lai's  case, 
d  we  simply  record  that  his  conduct  was  grossly  improper  and 
convey  to  him  our  grave  censure  for  his  misconduct. 

No.  3. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Chattel ji. 

PATHAKA  AND  ANOTHER,— APPPJLLANTS. 

Versus 

THE  KING-EMPEROR,— RESPONDENT. 

Criminal  Appeal  No.  585  of  1893. 

*  uninal  Procedure  Code,  1898,  Section  26S~  Accomplice— A  .'..hii 

lUposilion   of  occomplict   made  before  commitment — Corroho^  • 

"  Act,  1872,  Section  157. 


>  Affikiatc  Suk  , 


C     /.    /.     R 
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An  accomplice  who  had  accepted  an  offer  of  pardon  was  prodacedi 
before  the  District  Magistrate  previous  to  the  commitment  and  in  the  ab-| 
sence  of  the  accused  made  a  statement  which  he  retracted  when  examined'! 
before  the  Committing  Magistrate  after  repeating  part  of  it.  The  SesaIons>C 
Judge  brought  on  to  the  record  treated  as  evidence  the  first  statement  oi% 
the  approver. 

Held,  that  the  statement  which  had  been  made  iu  the  absence  of  thei 
accused  could  not  be  treated  as  evidence  against  them,  under  Section  2ft8 
of  the  Code  of  Criminal  Procedure,  and  was  not  admissible  under  Section 
157  of  the  Evidence  Act  to  contradict  the  retraction  1:^^fore  the  Committing 
Magistrate. 

Although  mere   repetition  of   a   statement   without   contradiction  or 
material  discrepancy  is  recognized  by  Section  157  of  the  Evidence  Act  ai 
some  corroboration  of  the  truthfulness  of  that  statement,  that  section  doe*^' 
not  justify  the  use  against   accused  persons  of  a  previous  statement  by  an;_ 
approver  to  contradict  liis  retraciion. 

Umar  v.  The  Empress  (^),  Mamiin  v.  Queen- E7nfne''S  (^),  Q  leen-E'npresi 
V.    Sagal  Swuba   Si>j<io   and  others  (*),  Alim-ud-din   v.  Queen- Empres>>    ('|. 
Queen-Empress  v.  Dan  Sahai  (^),  Queen-Ewpress  v.  Jeochi  (®),  Qaeen-Emprea  » 
\,'Nirmal  Das  and  otficrs  {'),    and    Queen-Eir.pnt^    v.    Bepin   Bii-was   anif.. 
others  ('),  referred  to. 

Apx>eal  from  ihe  order  of  D.  C.  Johnslone,  Enquire,  Sesskms  JudgSf 
Sialk'}/  Division,  dated  12(h  Stvemher  1902. 

Grey  and  Hakim  Rai,  for  appellants. 
Robinson,  Government  Advocate,  for  respondent. 
The   judgment  of    the  Chief  Court  (sc  far  as  is  matei  iftl  fop 
the  purpose  of  this  report)  was  delivered  by  — 

26^/^  Jany.  1904.  Reid,  J.— Kadu  was  offered  a  pardon  and  a  statement,  pur- 

porting to  have  been  made  by  him  to  the  District  Magistrate  oa 
the  2nd  June  1903,  was  brought  on  to  the  record  and  treated  m 
evidence  by  the  learned  Sessions  Judge,  as  was  also  the  evidence 
of  Kadu,  as  approver,  recorded  by  the  Committing  Magistrate 
on  the  11th  July.  In  his  evidence  before  the  Committing  Magiek 
trate  Kadu  described  the  murder  and  the  dismemberment  of  tUi' 
murdered  man's  body  with  a  knife  and  an  axe,  and  tiien  stated 
that  he  only  remembered  what  the  Thanalar  had  taught  him  and 
that  he  did  not  make  any  statement  to  the  District  Magistrate, 
but  added  that  he  made  a  statement,  taught  him  by  the  Thonadar^. 
at  a  house  in  GujranAvala  to  a    Sahib,  but  did  not  know  whether 

— — -iJMM 

(')  51  p.  R.,  1887,  Cc.  (»)  I.  L.  R.,  VH  All,  8(J2.  t 

{')  U  /'.  /?.,  189-1,  Cr  («)  1.  L.  R„  XXI  AH.,  111.  ;^| 

(3)  /.  L   R.,  XXI  Calc,  C12.  (')  I.  L.  R.,  XXII  All ,  415. 

(.♦)  /.  L.  R.,  XXIII  C'dc,  361.  <.«)  /.  L.  R.,  X  Calc,,  970 
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that  Sahib   was   a    Zillawahi   or   not,    aud  denied  that  he  knew 
anything  about  the  murder. 

The  statement  signed  by  the  Distiict  Magistrate  does  not 
purport  to  have  been  made  in  the  presence  of  the  appellants,  and 
it  has  not  been  contended  that  they  were  present  when  it  was 
I'ecorded. 

f'miii  V.  TAe  Empress  (^),  Mamnti  v.  Q>ieen-Empress  (•  )„ 
Queeu-Emjjress  v.  Sagal  Samba  S'ljao  and  i.tkers  ('),  Alnn-ud-din 
v.  Queen-Empress  {*),  Queen-Empress  v.  Dan  Sakai  (*),  Qneen^ 
Empresi  v.  Jenchi  (^),  and  Queen- Empress  v.  Sirmal  Das  and 
"thers  (*),  are  ample  authority  for  holding  that  this  statement 
''oiild  not  be  brought  on  to  the  I'ecord  and  treated  as  evidence 
against  the  prisoners  under  Section  288  of  the  Code  of  Criminal 
Procedure,  aud  it  is  not,  in  our  opinion,  admissible  under  Section 
157  of  the  Evidence  Act  to  contradict  the  retraction  of  the  first 
j>art  of  the  evidence  recoi-ded  by  the  Committing  Magistrate.  As 
reniarked  in  Qu^en-Empre^s  v.  Befin  iJim-is  and  others  ('),  the 
mere  repetition  of  the  same  statement  of  facts  without  contra- 
diction or  material  discrepancy  is,  no  doubt,  recognized  by 
Section  157  of  the  Act  as  sume  corroboration  of  the  truthfulness 
of  that  statement,  but  tliis  principle  does  not  justify  the  u.se 
against  accused  persons  of  a  previous  statement  to  contradict  the 
iii|.riivpr's  retraction. 

t  >  I  these  i-casoiis  we  exclude  from  evidenct-  the  stattuieiit  iu 
unestion.  The  evidence  recorded  by  the  Committing  Magistrate 
is  admissible,  and  the  question  for  consideration  is  how  far  it  may 
he  accepted  and  how  ffiv  it  is  corroborated  against  either  of  the 
appellants. 

The  learned  .Indire  then  proceeded  to  discuss  the  remaining  evid(>nce 
tnd  6naUy  dismissed  the  appeal  and  confirmed  the  sentence  prisaed  by  the 
Sessions  Judge.— Ed.,  P.  R. 


(')  ol  F.R.,  1887,  Cr.  (')  1.  L.  R.,  VII  All.,  8G2. 

{'-)  U  P.  R.,  1894,  Cr.  (•)  /.  L.  R.,  XXI  AIL,  111. 

;»)  I.  L.  R.,  XXI  Calc,  G42.         (')  I.  L.  R.,  XXII  AH.,  445. 
(♦)  1.  L.  R.,  XXIII  Calc,  3CI.  (')  I.  L.  R  ,  X  Calc,  070. 
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No.  4. 

hffore    Sir  William  Clarh,  Kt.  Chief  Judge,  and  Mr.  Justice 

Chatter ji. 

FAZAL  DAD,   APPELLANT, 

AWBttAM  SiDK   \  Versus 

THE    KING  EMPEROR— RESPONDENT. 
Criminal  Appeal  No.  449  of  1903. 

Fenal  Code,  Section  300— Grave  nnd  sudden  provocation— Punishment, 

Accused  caught  the  deceased  in  the  acr.  of  adukt-ry  with  his  married 
sister  and  struck  him  one  blow  on  the  head  with  a  stick  which  killed  him 
by  fracturing  his  skull  :  held,  that  the  ao.-used  had  undoubtedly  acted  under 
gravo  and  sudden  provocation  and  on  au  niicot,trollable  impulse  and 
u-.dersuch  circu^nstauce?  a  sontenro  of  oe  year's  imprisonment  waa 
fuffloient, 

■4ppf>n/  from  the  order   of    W.  Chevis,    Esquire,  Sessions  Judge, 
R'lwalpindi  Division,  dated  Qth  August  1903. 

The  judgment  of  tlie  Court  was  delivered  by — 
2n4  jfehy,  1904.  Chatterji,  J.— The  accused  in  thi?  case  admitted  having  kill- 

ed   the   deceased,  Nura,  and  there  is  no  ground  for  doubting  the 
correctness  of  the  conviction. 

The  only  question  is  whether  the  sentence  is  too  severe. 
After  considering  the  circumstances,  we  think  it  is.  The  ac- 
cused saw  the  deceased  having  sexual  intercourse  with  his 
married  sister  and  stx'uck  him  one  blow  on  the  head  with  a 
stick  which  killed  him  by  fracturing  his  skull.  He  undoubtedly 
acted  under  grave  and  sudden  provocation  and  on  an  uncontrol- 
lable impulse.  We  consider  a  sentence  of  one  year's  rigorous 
imprisonment  would  satisfy  the  requirements  of  justice. 

We  reduce  the  sentence  to  this  extent  and  so  far  accept  the 

appeal.  

No.  5. 
Before  Mr.  Justice  Reid. 

KING-EMPEROR, 

Kbfision  Sidb.   \  Versus 

SHAMBU  DIAL. 

Criminal  Revision  No.  1412  of  1903. 

Negligence  with  respect  to  (inimal  in  po-aestiion — Penal  Code,  Section 
280.  ^ 

S.  I\,  a  Hindu,  set  at  large,  in  accordance  with  his  religious  usjigo,  a 
young  hull,  which  a  considerable  time  afterwa/ds  became  dangerous.  R   I). 
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was  prosecuted  and  convicted  under  Section  289  of  the  Penal  Code. — Held, 
that  «^  t'l- bull  was  not  then  in  his   possession    and    was    not   dangerous 
when  set  at  1  »rge,  the  conviction  was  bad.  • 
Queen-Empress  v.  Bandhu  (•),  referred  to. 

The  facts  of  this  case  were  as  follows  :  — 

Shimbu  Dial,  accosed,  sec  at  large  a  ball  in  accordance  with  the  gener- 
al practice  (religious)  of  this  district,  which  became  dangerous  to  human 
life  :  this  matter  was  several  times  reported  to  the  Tahsildar  of  Jhajjar, 
who  warned  the  accosed  to  send  the  animal  away  to  some  fther  place. 
On  this  he  said  that  he  was  unable  to  take  care  of  it  and  that  Government 
should  do  so.  He  has  pent  it  to  Kheri  Khumar.  The  accused  was  prose- 
cuted under  Section  289  of  the  Indian  Penal  Code. 

The  accased,  on  conviction  by  Lala  Badri  Fershad,  Extra  Assistant 
Commissioner,  exercising  the  powers  of  a  Magistrate  of  the  1st  class  in 
the  Rohtak  District,  was  sentenced,  by  order  dated  23rd  October  1903, 
mder  Section  289  of  the  Indian  Penal  Code,  to  pay  a  fine  of  Rs.  10,  or  in 
default  to  suffer  one  month's  rigorous  imprisonment. 

The  proceedings  were  forwarded  for  revision  on  the  following 
gronnds : — 

From  a  perusal  of  the  61e,  it  is  clear,  that  the  bull  in  qneption  was  3«t 
at  largfl  by  accused  in  accordance  with  the  general  practice  in  this  dis- 
trict, and  that  accused  had  given  np  possession  of  the  animal.  The  acts 
complained  of  took  place  at  Kheri  Khnroar  where  the  bull  was  at  the 
time  accused  was  prosecuted,  while  accu-'ed  lives  at  Jliajjsir.  It  seems  to 
me  clear  that  under  the  ruling  of  the  Allahabad  High  Court  m  Queeri' 
Empres$  V.  Bandhu  (>),  the  bull  must  be  held  to  be  nullius  proprietux,  and 
that  there  was  no  possession  of  accused  within  the  meaning  of  Section  289 
of  the  Indian  Penal  Code. 

Order  of  the  Chief  Court :  — 

REin,<J. — The  District    Magistrate    has    reported    that    the     g^^  Feliy.   1904. 
boll  was  let  loose  when  one  year  old  and  was  not  then  dangeroun. 
I  set  aside  the  conviction  and  sentence,  for  reasons   recorded   by 
the  District  Magistrate.     The  fine,  if  realised,  will  be  i-efunded. 

No.  6. 

Before  Mr.  Justice  Rftid. 
MULK-COMPLAINANT, 

'*^»*"  }   RaviaioM  3idb. 

FATTEH  MUHAMMAD  AND  ANOTHER-RRSPONDENTS. 

Criminal  Revision  No.  li>93  of  1903. 

Criminal  Proceiura  Cod',  \89S,8eciion260—Comptn$ation'— Sanction  to 
jiTOttcute  and  a>rard  of  compensation. 


(')  l.L.  R.,  Vm  All.,  61. 
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HeU^  that  a  Magistrate  who  orders  the  pro3eoution  under  Section  211 
of  the  Penal  Code  of  a  complainant  is  not  debarred  from  awarding  com- 
pensation to  the  accused  under  Section  250  of  the  Criminal  Procedure 
Code. 

The  facts  of  this  case  are  as  follows  : — 

A  theft  occurred  in  complainant's  house  and,  on  search,  some  bangles 
were  found  in  the  house  of  the  accused.  The  Court  found  the  bai-gles 
were  not  complainant's  and  that  the  charge  brought  against  the  accused 
was  not  proved,  and  discharged  them.  The  complainant  was  ordered  to 
piy  Rs.  50  10  accused  as  compensation  under  Section  250,  Criminal  Pro- 
cedure Code.  It  fur. her  nllowed  the  prosecution  of  complainant  and 
witness  under  Section  211,  Indian  Penal  Code. 

The  proceedings  were  forwarded  for  revision  ou  the  following 
grounds : — 

I  have  seen  both  pets  of  bangles  and  they  exactly  correspond,  I  see 
no  sutfi  nent  reason  on  the  merits  to  hold  that  the  Magistrate  has  come 
tu  a  wro'ig  decision  in  ihe  case,  but  applicant's  counsel  refers  me  to  Bachu 
Lai  V.  Jiigdan  Sa/iat(»),  arid  points  out  that  the  Magistrate  has  both 
award-d  c  impensation  nnder  Section  250,  Criminal  Procedure  Code,  and 
also  orlered  a  prosecution  under  Section  211,  Indian  Penal  Code.  This, 
accorlintf  t '  the  Calcutta  rulii>g,  is  an  improper  course  to  take,  and  re- 
sponients  connsbl  pays  he  admits  th  it  the  double  action  taken  is  harsh. 
I  send  the  ca^e  to  the  Cuief  Cjurt  and  recommend  that  the  order  award- 
ing compt-nsation  be  Set  aside. 

The  order  of  the  Chief  Court  was  delived  by 
Ist  Dec.  1903.  Rkid,  J. — I  see  no   reason   for  interference.     The    authority 

cited  by  the  learned  Sessions  .ludge  is  to  the  effect  that  the 
action  of  the  Mrtgistnte  waR  not  illegal,  but  that  he  had  exer- 
cised hi-«  discretion  impropeily.  The  compensation  awarded 
can  be  considered  in  passing  sentence  in  the  event  of  a  conviction 
as  the  resnlt  of  the  prosecution  ordered.  The  Magistrate  who 
has  aw!ird<'d  oompennation  shfiuld  not  try  the  case. 

(»>  I.  L.  R.,  XH'I.  Calc,  181. 
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No.  7. 

Before  Sir    William  Clark,  Kt.,  Chief  Judge, 

and  Mr.  Justice  Chaiterji,  CLE. 

KING-EMPEROR— APPELLANT, 

Versus 

CHATTAa  SINGH  AND  OTHERS.-RESPONDENTS. 

Criminal  Appeal  No.  584  of  1903. 

Appeal  by  Local  Government  from  judgment  of  acquittal — Criminal 
Procedure  Code,  1898,  Section  417. 

Held  that  the  Code  of  Criminal  Procedure  makes  no  difference  between 
an  appeal  from  an  acquittal  and  from  a  conviction.  Ic  order  to  justify 
interference  with  a  judgment  of  acquittal  on  a  question  of  fact  it  is 
safficient  if  the  finding  is  clearly  wrong  on  the  evidence  and  unreasonable 
io  the  opinion  of  the  Appellate  Conrt,  whether  or  not  the  nnreasonableness 
amounts  to  perversity,  stupidity  or  incompetence,  or  the  Court  below 
can  be  said  to  have  obstinately  blundered  in  coming  to  it,  but  sound 
priactples  of  criminal  jurisprudence  require  that  the  indications  of  error 
in  the  judgment  of  acquittal  ought  to  be  clearer  and  more  palpable  and 
the  evidence  more  cogent  and  convincing  in  order  to  justify  its  being 
■et  aside  than  would  be  necessary  in  the  case  of  a  conviction. 

King-Emperor  y.  Mangat  ('),  QucenEmpress  v.  Ohulam  Muhammad  {'), 
Queen-Empress  v.  Gaya  Dm  (»),  Quecn-Emprets  v.  Gobardhan  («).  and 
Queen-Empress  v.  Robinson  (*),  dissented  from. 

Queen-Empress  v.  Cttam  and  another  («),  Queen-Empress  v.  Bibhuti 
Bhusan  Bit  ('),  Qneen-Bmpress  v.  Karigotcda  (»).  Queen-Empress  v.  Parug 
Dal  ("),  Protap  Chunder  Mukerjee  v.  Queen-Emprest  (>°),  and  Mian  Khan  v. 
Bagai  Bepari  ('  0>  referred  to  and  followed. 

Appeal  from,   the  order  of  Kazi  Muhammad  Adtm,  Sessions 
Judge,  Ferozepore  Division,  dated  \th  July  1903. 

Legal  Remembrancer,  Assistant  Legal  Remembrancer  and 
Lakshmi  Narain,  for  appellant. 

Turner,  Grey  and  Ganpat  Rai,  for  respondents. 

The  judgments  delivered  by  the  learned  Judges  (as  far  «i8 
\  are  material  for  the  purposes  of  this  report)  wore  as  follows:  — 

Chatterji,   J.— In   this   case   eleven    persons,   residents  of    Mth  March  \90L 
fihangali  Khurd  and   respondents  in  this  appeal,  were  sent  up 


(')  11  P.  R.,  1003,  Cr. 
(»)  10  P.  R,  1807,  Cr. 
(»)  /.  L.  R.,  ir  All.,  148. 
(*)  I.L.  R.,  IX  All.,  628. 
(')  I.  L.  R.,  XVI  All.,  22. 


(")  /.  l.  R.,XXllICalc..  347. 


(•)  20  P.  R.,  1885.  Cr. 
(')  I.  L.  R.,XriIC lie,  485 
(»)  I.L.  R.,  XIX  Bom.,  52. 
(»)  I.L.  R.,  XX  All.,  450. 
('")  11  Calc,  L.R..  25. 
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for  trial  before  the  Sessions  Court  of  Ferozepore  under  Sections  " 
302 — 149,  Indian  Penal  Code,  for  the  murder  of  two  fellow- 
villagers,  Hira  Singh  and  Sandhura  Singh.  One  of  the  accused,  f 
G^ujjar  Singh,  was  also  charged  under  Section  326,  Indian  Penal  j 
Code,  for  causing  grievous  hurt  to  one  Sham  Singh  in  the  course  ^l 
of  the  same  transaction. 

The  accused  were  tried  by  the  Sessions  Judge,  Kazi 
Muhammad  Aslam,  C.M.G.,  and  acquitted,  though  the  asses- 
sors brought  in  a  verdict  of  guilty  on  all  the  counts.  The 
substance  of  the  Sessions  Judge's  judgment  is  (1)  that  the; 
witnesses  for  the  prosecution  are  unreliable,  being  either  enemies 
of  the  accused  persons,  or  friends  or  dependants  of  their  accusers ; 
(2)  that  Hira  Singh  and  Sandhura  Singh  were  killed,  and  tho 
other  persons  alleged  to  have  been  injured  by  the  accused  were 
wounded  in  a  fight  between  the  deceased  and  their  supporters 
on  one  side  and  some  of  their  relations  on  the  other,  the  quarrel 
having  arisen  from  a  proposal  of  Hira  Singh  to  make  a  gift  of 
some  of  his  land  to  Sandhura  Singh,  who  was  his  nephew  and 
whom  he  wished  to  adopt,  having  no  issue  of  his  own,  his  other 
nephews  being  opposed  to  tho  gift ;  and  (3)  that  some  of  the 
accused  established  alibis  by  satisfactory  evidence.  The  immediate 
cause  of  tho  proposal  to  gift  land  to  Sandhura  Singh  was  said, 
to  be  that  the  relations  of   the  girl  to   whom   he   was  betrothed 

wanted  that  he  should  have  some  property  of  his  own  before  he, 

married  her. 

Against  this  judgment  Government  have  filed  the  present 
appeal  under  Section  417,  Criminal  Procedure  Code,  and  the 
case  has  been  exhaustively  argued  by  counsel  on  both  sides^ 
The  learned  Legal  Remembrancer  of  tho  Punjab  Government  has 
also  addressed  us  an  argument  impugning  criminal  judgmentB 
in  King- Emperor  \.  Mangat  (^)  and  Queen-Empress  v.  Ghulam 
Muhammad  ('■*),  relied  on  by  the  respondents'  counsel,  and  ccrtaitt 
other  unpublished  criminal  judgments  which  he  has  brought  4» 
our  notice  and  prayed  that  the  question  as  to  the  principles  tfl 
be  followed  in  deciding  an  appeal  from  an  acquittal  as  distill* 
guished  from  an  appeal  from  a  conviction  might  be  referred  to 
a  Full  Bench,  there  being  a  conflict  of  opinion  thereon  amoi|| 
tho  various  High  Courts. 

The  leading  authorities  on  this  subject,  besides  ihose  gito 
above,  are   Queen-Empress   v.    Uttam  and  another  (^),    Que&^ 

(')  11  P.  R.,  1903,  Cr.  (^)  10  P.  «.,  1897,  Cr, 

(»)  29  P.  R.,  1S85,  Cr. 
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Empress  v.  Gaya  Dm{}),  Queen-Empress  v.  Gobardhan  (»),  Queeri' 
Empress  v.  BuUnson  ('),  at  page  214,  Queen-Empress  v.  Parag 
Bat  and  others  (*),  at  page  454,  Queen-Empress  v.  Bzbhuti 
Bhusan  Bit  ('),  Queen-Empress  v.  Karigoicda  (^),  at  page  68. 

In  Queen-Empress    v.   Gaya    Bin     the    Court    said :    "  We 

•*  are  not  prepared   to  say  that  had   it  been  our  task  to  try  them 

*'  (the  accused)   as  well   as  the  pei*sons  who  have  been  convicted, 

"  we  might  not  have  taken  a   view   of  their  conduct  similar  to 

•'  that  expressed  by  oor  late  colleague   Mr.  Justice   Spankie  in  his 

"  judgment  in  the  appeai  of  Madari   and  the  others.     But  it  does 

"  not  appear  to   ns  that   this   is    quite  the   test   to  be   applied  in 

*'  determining  this  appeal   by   Government   from  the  acquittal  of 

"  Gaya  Din  and  Biuda.     On  the  contrary,  we   think  it  would  be 

"  an  inaccurate  and  inappropriate  one.     The  powers  given   to  the 

^  **  Local  Government  by  Section   272   of  the   Criminal  Procedure 

*'  Code  are   of  an  exceptional  and   unusual   character ;  and  while 

**  we   fully   recognise   the   necessity   for  their    existence  in  this 

"  country,  we  are  equally  clear  that  they  should  be  most  sparingly 

•*  enforced ;  and,   in  respect  of  pure  decisions  of   fact,   only  in 

"  those  cases   where,   through    the  incompetence,    stupidity  or 

'*  perversity   of    a  subordinate  tribunal,   such    unreasonable  or 

"  distorted  conclusions  have  been   drawn  from  the  evidence  as  to 

"  produce  a  positive  miscarriage  of  justice.     It  is  not  because  a 

"  Judge   or  Magistrate   has  taken   a   view    of   a  case  in  which 

"  Government  does  not  coincide,  and  has  acquitted  accused  per- 

'*  pons  that  an  appeal  from  his  decision  must  necessarily  prevail, 

hat  this  Court  should  be  called  upon  to  disturb  the  ordinary 

coarse   of  justice,  by   putting  in  force    the   arbitrary   powers 

"  conferred  on  it  by  Section  272,  The  doing,  so  should  be  limited 

'  to  those  instances  in   which  the  lower   Court  has  so  obstinately 

'  blundered  and  gone    wrong   as  to  produce  a  result  mischievous 

f,    "  at  once   to  the   administration   of  justice   and  the  interests  of 

^  "  the  public." 

lu  Queen-Empress  v.  Gobardhan  reference  was  made  by 
i^ht,  J.,  to  Gaya  Bins  case,  and  the  decision  was  held  to  fall 
11  the  principles  laid  down  in  it  which  were  thus  again 
led. 

In  Queen-Empress  V.  Robinson  (1894),  Tyrrell  and  Blair, 
held  the   principles j  governing  the  decision    of   an   appeal 

(»)  I.  L.  R.,  IV  AIL,  148.        (♦)  /.  L.  R.,  XX  All.,  459. 
(»)  i.  L.  R.,  IX  All^  528.         (•)  I.L.  R.,  XVII  Calc,  485. 
^»)  1.  L.  R.,  Xri  ALl^  212,     (•)  I,  h.  H.,  XIX  Bom.,  52, 
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from  an  acquittal  to  have  been  "  fully  and  satisfactorily  laid 
down  "  in  Gaya  Bin's  cusp,  the  language  of  which  was  reproduced 
in  their  judgment. 

In  Queen-Empress  V.  OJiulam  AJuhammod  (^),  a  Division 
Bench  of  this  Court  was  of  opinion  *'  that  for  an  sppeal  against 
"  an  order  of  acquittal  to  te  accepted  by  this  Ccuit,  it  must  be., 
"  shown  not  merely  that  theccrreotTiefs  of  the  jodgmtnt  appeakd 
"  against  is  rptn  to  dcubt,  but  tha*  it  is  so  clearly  wiong  that 
"its  maintenance  would  amount  to  a  nriscaniage  of  justice." 
This  was  approve  d  by  another  Division  Ben*  h  in  Queen-Empress  v. 
]yodliau-a  Singh  atd  ethers  printed  as  a  Note  to  the  former 
judgment. 

In  Queen-Empress  v.  Bi^hen  Singh.,  Criminal  Appeal  No. 
83.S  of  1900,  this  Court  said,  following  Qtren-Emprecs  v.  Ghulam 
Muhommnd  {'^),ih2ii  "to  interfere  with  a  verdict  of  acquittal- 
"  it  is  not  sufficient,  in  our  opinion,  merely  that  we  should  be 
"  disposed  to  come  to  a  dificient  conclusion  on  the  evidence  if  we 
"  were  trying  the  case.  The  verdict  must  be  palpably  wrong  or 
"  the  proof  too  clear  to  be  set  aside." 

In  King-Emperor  v.  Ahdvlla  Criminal  Appeal  No.  384  of 
1902,  this  Court  following  the  authority  of  Gaya  Bin's  case  held 
that  it  should  not  "  interfcic  unless  the  lower  Couit  has  so 
"  obviously  blundered  and  gone  wrong  as  to  produce  a  result 
"  mischievous  to  the  administiation  of  jnetice  and  the  interests 
"  of  the  public." 

in  the  latest  published  ruling  of  this  Court  on  the  subject, 
King-Fmperor  v.  Mangat  (^),  the  learned  Judges  remarked  :  "  This 
"  Court  has  adopted  the  rule  laid  down  in  Emjress  nj  India  v» 
"  Giiyn  Bin,  and  has  not  consented  to  interfere  with  orders  of 
"  acquittal,  passed  after  careful  consideration  of  questions  of 
"  fact  and  without  any  display  of  incompetence  or  perversity, 
"  merely  because  it  might  itself,  sitting  as  a  Court  of  original 
"  jurisdiction,  have  arrived  at  a  different  conclusion." 

In  all  the  above  cases  a  stringent  view  is  taken  of  the 
functions  of  the  High  Court  in  hearing  an  appeal  from  an 
acquittal  under  Section  417  of  the  Code  and  the  rule  laid  down 
in  Gaya  Bins  case  is  expressly  or  impliedly  accepted. 

In  an  earlier  case,  however,  Queen-Empress  v.  Uttom 
and  another   (*j,   a   Division   Bench   of   this   Court  expressed 


(')  10  r.  R.,  iy'J7,  Cr.        (■•«)  11  r,  a.,  1003,  or. 

(»)  29  i\  if.,  1S85,   (Jr, 
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its  dissent  from  the  principles  enunciated  in  Gaya  Din's  case 
in  clear  terms,  and  said,  "  We  are  quite  unable  to  concur  with 
"  the  view  there  expressed  by  the  learned  Judges.  St  ction  417, 
"Criminal  Procedure  Code,  appears  to  us  to  j)lace  the  Local 
"  Government  in  no  better  or  worse  position  in  appealing  from 
"  an  acquittal  than  a  convicted  person  in  appealing  from  a 
"conviction,  and  it  appears  to  us,  legislating  rather  than 
"  interpreting  the  law,  to  weight  a  Government  appeal  with  the 
"  necessity  of  showing  that  the  Court  below  '  obstinately  blundered  * 
"  or  has  so 'gone  wrong  as  to  produce  a  result  mischievous  at  once 
"  to  the  administi'ation  of  justice  and  the  interests  of  the  public ', 
"  unless  indeed  eveiy  illegal  acquittal  be  held  to  fulfil  the  latter 
"  description,  while  the  fonner  requirement  would  make  the 
"provisions  of  Section  417  a  dead  letter  in  almost  every 
"conceivable  case." 

In  Qnien-Emiress  y.  lithuti  Bhusan  Bit  C),  the  Calcutta 
Court  declined  to  admit  the  force  of  the  contention  on  behalf 
of  the  accused  respondent  that  it  "  should  not  interfere  with 
*•  an  acquittal  by  a  lower  Court  unless  the  judgment  of  that 
"  Court  was  manifestly  absurd  or  perverse, "  holding  that 
"  under  the  Code  of  Criminal  Procedure  the  Government  have 
"the  same  right  of  appeal  against  an  ar-quittal  as  a  pei-son 
"  convicted  has  to  appeal  against  his  conviction  and  sentence. 
"  Thei-e  is  no  distinction  made  in  that  Code  as  to  the  mode  of 
"  procedure    which   governs  the  two  sorts  of    appeals,   or  as  to 

"  the  principles   upon  which  they   are  to  be  decided  

«• and  that  we  have  no  discretion  to  refuse   to  interfere  if 

"  we  consider  that  the  inrlf^nu  nt  of  the  Com  t  lelow  is  wrong,  and 
"  that  Bibhuti  Bhusan  Bit  Fhonld  have  been  (.nviottd."  Oay,t 
Dins  case  was  thus  dif^sented  from,  thourh  not  expressly 
mentioned  in  the  judgment. 

This  view  was  accepted  as  more  authoritative  than  that 
tak.n  in  Oaya  Din's  case  by  Ranade,  J,  in  (^ueen-Empress  y, 
Kangowda  (1894),  at  page  68  («). 

The  Allahabad  Court  itself  in  Queen- Eiupr ess  v.  Parag  Dot 
ami  others  (1898),  at  pnge  464  (')  expressed  the  opinion  that 
"  it  is  not  ( a«v  to  sjc  any  distinction  in  the  Criminal  Procedure 
"  Code  between  the  right  of  appeal  against  an  acquittal  and  a 
-"  i-ight  of  appeal  i.gainst  a  conviction, "  as  in  both  casas  the 
appellant   has  to  satisfy  the  Court  that  there  is  some  good  and 


r)  I  L  B    XVn  Calc.,  485.         (•)  I.  L.  R., . 
'^  '         •      '  (')  l.L.R.,XXAll.,4&9, 
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strong  ground  apparent  upon  the  record  for  interfering  with   the  % 
deliberate  determination  by  a   Judge  who   had   all   the   evidence  - 
before  him  and   has  arrived  at  the  determination  with  that  great  ,' 
advantage  in  his  favour.     Gaya  Dins   case,  which  is  referred  to 
in   the  judgment,   was,    however,    not  expi'essly   overruled,  nor 
dissented  from,  except  by  implication  from  the  language  used.  , 

In  my  opinion  there  is  no  doubt   whatever  that  the    Code  of 
Criminal  Piocedure  makes  no  distinction  between  an  appeal  from 
an   acquittal   and   one  from  a  conviction.     The  right    of   appeal  « 
and  the   procedure  for  the  same   are    provided    by    the   Code  of 
Criminal  Procedure  and  wholly    regulated   by  it.     The   right  of 
appeal  from  an  acquittal  was   first  created  by   ^1  o  Code  of  1872 
and  had  no   existence  before.     But   the   new   creation    was   not" 
accompanied   by  any    special    provisions    applicable   to    appeals 
of  this  class  beyond  their  being   made    cognizable  on!}/    by   the 
High  Court.     As  far  as  statute  law    is  concerned  therefore   both  i, 
classes  of  appeals  are  placed  on    an  equal  footing.     Any    rule   of 
Court  whjcli  differentiates    their  position  in  this   respect   would 
be  tantamount  to   an  usurpation  of   legislative  functions  by  the 
Court. 

If   there   is   any   difference   in   the  respective   positions  of 
Government   as   appellant  under   Section    417    of   the    Code   of  : 
Criminal  Procedure  and  a  convict  appealing  from  the  judgment 
convicting    and     sentencing   him,   it   takes    its   rise   from     the  ' 
principles  of  judicial    construction  and  adjudication    in  criminals 
cases,  with  which  the  statute  law  has    no  concern.     The  Indian 
Penal    Code   provides    the    substantive  criminal   law  administer-  ' 
ed    by     the      Indian     Courts,     while     the     Code     of   Criminal 
Procedure    legulates   their   procedure   in  the   trial   of   criminal  ' 
cases.     But   apart   from    these     there    are     certain     rules    of 
adjudication     and    conduct    which   criminal     Judges   in   India 
invariably  follow  and  which  are  mainly  derived  from  the  criminal  fl 
law  of  England,     They  are  founded  on  natural  justice  and  sound ' 
sense  and  are  not  inconsistent  with,  but  are  expressly  or   tacitly 
recognized  by  Indian  Law.     One  of  these  is  that   every  man  is 
to  be  presumed  innnccnt  until  his  gnilt  is   established  ;  another,! 
that  if  there  is  a  reasonable  doubt  the  accused    must   have   the| 
benefit   of   that   doubt.     These   are   principles   of    the   English^''- 
criminal  law  of  evidence   which  arc  clearly  in  accord   with    thej- 
provisions  of  the  Indian  Evidonoo  Act  under    the  heads  of   proof  - 
and    burden    of  proof,  and  their    value  lies   in  their   being  clear  ., 
statements    of    the    law     of    evidence    applicable    in   criminal'* 
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judicature  which  are  very  convenient  for  the  practical  guidance 
of  the  Courts. 

An  appellant  from  a  judgment  of  conviction  can  always 
invoke  the  support  of  these  principles  if  be  can  show  that  the 
facts  of  his  case  come  within  their  purview.  If  he  makes  out 
that  the  essential  evidence  against  him  is  not  suflBciently 
reliable,  as  the  lower  Court  thought,  or  that  all  reasonable 
doubt  as  to  his  guilt  is  not  removed  thereby,  he  is  bound  to 
succeed  on  the  strength  of  these  principles. 

An  appellant  fi-om  a  judgment  of  acquittal  has  on  the 
contrary  to  work  in  the  face  of  these  principles  and  to  satisfy 
the  Court  that  the  accused  can  derive  no  benefit  fi-oni  them  on 
the  facts  of  the  case  under  appeal.  His  task  thus  is  naturally 
more  difficult  than  that  of  the  convict  appellant. 

Again,  in  all  cases  of  appeal  the  general  rule  is  that  the 
appellant  is  called  upon  to  show  that  the  lower  Court's  judg- 
ment is  wrong.  This  applies  to  criminal  appeals  as  well  and 
ueccssarily  to  appeals  from  acquittals,  but  there  are  authorities 
which  incline  to  the  view  that  in  the  case  of  an  appeal  from 
a  conviction  where  questions  of  fact  are  in  issue  the  sound  rule  is 
to  consider  whether  the  conviction  is  right,  a  criminal  appeal 
being  difiorent  in  this  respect  from  a  civil  appeal  in  which  the 
Court  must  bo  convinced,  before  reveraing  a  finding  of  fact,  that 
the  finding  is  wrong.  Protap  Chunder  Mukerjee  v.  Queen-Em- 
press (^),  Mian  Khan  v.  Sagal  Bepari  (*).  There  is  no  authority 
for  extending  the  same  principle  to  appeals  from  acquittals. 

In  all  questions  of  fact  the  Court  of  first  instance,  which 
has  the  witnesses  before  itself,  has  a  great  advantage  over  the 
Court  of  appeal,  which  deals  with  the  evidence  second  hand. 
"Great  rcgard  is,  therefore,  as  a  rule,  paid  to  the  opinion  of  the 
first  Court  on  the  oral  evidence,  and  a  Court  of  appeal  is 
ordinarily  reluctant  to  differ  fi-om  its  opinion,  unless  for  cogent 
grounds.  In  an  appeal  from  a  conviction  this  regard  is  tcmpci"cd 
somewhat,  as  already  pointed  out,  by  considerations  of  fairness 
to  the  accused  in  deciding  the  question  of  his  guilt  which  the 
highest  principles  of  criminal  law  enjoin  on  the  Courts.  But 
such  considerations  have  no  application  in  an  appeal  from  an 
acquittal  where,  naturally,  the  Coui-t  is  chary  of  disturbing  a 
finding  of  the  fii^st  Coui-t  rojcctiDg  the  evidence  against  the 
accused    as    unreliable     Mud     declaring    hia    innocence.      Tit 


(')  11  Calc,  L.  R.,  25,         (»)  1.  L.  R.,  XXIII  Calc.,  347. 
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cumulative  effects  of  the  considerations  I  have  adverted  to 
appear  to  create  a  considerable  difference  between  an  ajipeal 
from  a  conviction  and  one  from  an  order  of  acquittal  as 
regards  the  decision  of  their  subject  rrnitfr,  thouei^h  both 
appeals  are  placed  on  the  same  footing  in  the  statute  law  of 
procedure. 

Judged  by  the  light  of  these  considerations  many  of  the 
remarks  in  the  judgments  impugned  by  the  learned  Legal 
Remembrancer  appear  to  me  to  be  explainable  and  lose  some  of 
their  objectionable  aspects.  In  Gaya  Din^s  case  the  conditions 
for  interference  laid  down  by  the  learned  Judge  appear  to  be 
too  stringent.  Cases  of  incompetence  and  perversity  require,  as 
the  learned  Legal  Remembrancer  pointed  out,  not  only  the 
interference  of  the  Court  of  Appeal  with  the  order  of  acquittal, 
but  the  removal  of  the  Judge  from  his  post,  and  cases  are  few 
indeed  where  the  latter  extreme  measure  is  called  for. 
Similarly,  the  condition  of  stupidity  would  greatly  restrict  the 
cases  of  interference.  This  is  doubtless  true  and  the  broad 
language  of  the  learned  Judges  has  been  criticised  by  the 
Calcutta   and  Bombay  High  Courts  as  well  as  by  this  Court. 

The  language  in  Gaya  Din's  case  however  is  to  a  great  extent 
explained  by  the  peculiar  position  of  appeals  from  acquittals 
at  the  time.  Such  appeals  were  unknown  before  in  India  or  iu 
England  and  were  first  introduced  by  the  Code  of  1872,  which 
made  some  other  changes  which  were  strongly  objected  to  at 
the  time,  e.  g.,  the  power  of  enhancement  of  sentences  by  Courts, 
of  Appeal.  In  1881  when  Gaya  Din's  case  was  decided,  these 
changes  were  still  regarded  in  the  light  of  legislative  experi- 
ments. The  measure  itself  was  of  an  exceptional  character, 
and  the  remarks  of  the  learned  Judges  were  meant  to  give 
expression  to  their  opinion  that  the  experiment  should  be 
most  cautiously  worked.  The  Code  of  1882  abrogated  the 
provision  as  to  enhancement  of  sentences  by  Appellate  Courts, 
but  maintained  that  regarding  appeals  from  acquittals.  This 
is  some  indication  that  all  the  nieasures  introduced  in  1872 
were  not  successful  experiments,  but  that  the  provision  as  to 
appeals  from  acquittals  was  not  so  regarded.  This  provision 
is  now  part  of  the  law  of  Criminal  Procedure  in  India  for  over 
thirty  years  and  has  been  embodied  in  three  successive  Codes, 
and  a  mass  of  legal  literature  has  grown  up  around  it.  We 
are,  therefore,  in  a  different  position  to  understand  its  bearings 
from  the  Judges  of  the  Allahabad  Court  in  1881.   The  mistake  in 
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applying  their  language  and  their  doctrines  is,  therefore,  greater 
at  the  present  day  than  it  was  when  the  jadgment  was  delivered. 

With  reference  to  the  i-emarks  in  certain  judgments  of  this 
Court  impngncd  before  us,  that  it  Js  not  saflScient  to  show 
•'  merely  that  the  correctness  of  the  judgment  appealed  against 
"  is  open  to  doubt.  "  Queen- Empress  v.  Ghulam  Muhammad  (*), 
or  '•  merely  that  we  slioold  be  disposed  to  come  to  a  different 
"  conclusion  on  the  evidence  if  we  were  trying  the  case  "  (Criminal 
Appeal  No.  833  of  1900)  or  "  merely  because  it  might  itself 
*' sitting  as  a  Court  of  original  juiisdiction  have  aiTived  at  a 
"  different  conclusion "  {Ling-Empe7\r  v.  Mangat  (^;,  we  are 
inclined  to  think  that  they  are  meant  more  to  emphasize  the 
necessity  of  interference  only  in  clear  cases  of  mistake  by  the 
lower  Courts  than  to  put  che  appials  from  acquittals  to  a  specially 
difiBcult  or  disadvantageous  position  as  compared  with  appeals 
from  convictions.  As  already  pointed  out,  the  findings  of  fact  of 
H  Court,  which  has  the  evidence  before  itself,  is  ordinarily  entitled 
J  great  weight  and  should  be  set  aside  by  the  Court  of  Appeal 
only  when  the  indications  of  mistake  are  clear,  and  this  is 
specially  true  in  cases  where  the  finding  is  in  favour'  of  the 
.v;cused'8  innocence.  If  in  such  a  case  the  evidence  is  all  oral  and 
its  credibility  is  a  mere  matter  of  opinion  without  involving 
other  considerations,  the  opinion  of  the  Court  which  heard  the 
witnesses  must  be  tieated  as  almost  conclusive.  Again,  if  the 
evidence  is  such  that  opinions  may  reasonably  vary  as  to  its 
worth,  the  Court  of  Appeal  will  hardly  adopt  the  view  adverse 
to  the  accused  and  believe  the  evidence  as  to  his  guilt,  which  the 
lower  Court  has  disbelieved,  and  take  upon  itself  to  set  aside  the 
verdict  of  acquittal.  The  indications  of  mistake  must  be  obvious, 
or  the  evidence  too  strong  to  be  rejected,  before  the  Court  will 
interfere.  In  so  far  as  the  above  remarks  are  consistent  w  itli 
these  principles,  I  agree  with  them.  If  in  any  of  the  judgments 
it  was  meant  to  go  further,  I  do  not  consider  myself  bound  to 
follow  that  opinion. 

Though  the  statutory  right  of  appeal  fiom  convictions  and 
acquittals  is  on  the  same  footing  the  legislature  we  believe  was 
not  wholly  oblivious  of  the  considerations  I  have  mentioned, 
which,  on  the  whole,  differentiate  the  respective  positions  of  the 
appellants  in  the  two  classes  of  cases,  in  the  matter  of  their 
adjudication.     Had  this   not  been  so,  I  see  no  reason  for  appeals 

(M  10  P.  B.,  1897,  Cr.  (»)  11  P.  R,  1903,  Cr. 
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from  acquittals  being  made  cognizable  by  the  High  Courts  only, 
uhile  appeals  from  convictioBS  lie  to  lower  grades  of  Courts. 
This  provision  must  be  due  to  the  special  nature  of  the  remedy 
by  appeals  from  acquittals  aud  the  importance  of  their  being 
decided  by  tbe  highest  Court  in  the  Province. 

The  learned  Legal  Remembrancer  himself  acknowledged  the 
force  of  the  considerations  I  have  adverted  to  and  practically 
admitted  that,  though  the  statutory  right  of  appeal  both  against 
convictions  and  acquittals  was  equal,  the  appellant  in  the  latter 
class  of  cases  bad  a  substantially  more  difficult  task  in  getting, 
the  judgment  set  aside. 

To  sum  op,  I  am  of  opinion  upon  a  careful  exauiinatiou  of 
the  history  of  the  legislation  on  the  subject  and  the  authorities  in 
point  that — 

(1)  under  the  Code   of    Criminal    Procedure  both   classes 

of  appeals  are  on  an  equal  footing  ; 

(2)  in  Older  to   justify   interference   with   a   judgment   of 

acquittal  on  a  question  of  fact,  it  is  sufficient  if  the 
finding  is  clearly  wrong  on  the  evidence  and  un- 
reasonable in  the  opinion  of  the  Appellate  Court,*^ 
whether  or  not  the  unreasonableness  amounts  to 
perver-sity,  stupidity  or  incompetence,  or  the  Court 
below  can  be  said  to  have  obstinately  blundered  in 
coming  to  it  ; 

(;J)  but  that  upon  souud  principles  of  criminal  jurispru- 
dence the  indications  of  error  in  the  judgment  of, 
acquittal  ought  to  be  clearer  and  mr^re  palpable  and' 
the  evidence  more  cogent  and  convincing  in  order  to 
justify  its  being  set  aside  than  would  be  necessary 
in  the  case  of  a  judgment  of  conviction. 

These  being  my  views  on  the  legal  question  before  us  there 
is  no  need  to  refer  it  to  a  Full  Bench  if  my  learned  brother  agrees 
Avith  them.     I  proceed  now  to  discuss  the  fact?. 

The  learned  Judge  then  proceeded  to  discuss  the  merits  of 
the  case  and  finally  allowed  the  appeal  against  some  of  the 
respondents. 

Idih  March  1904,  Clahk,  C.  J. — 1  agree    with  the   conclusions  arrived  at  by 

my  learned  colleague,  which  are  the  result  of  consultation  and 
discussion.  1  would  only  wish  to  add  on  the  subject  of  appeals 
from  acquittals  that  after  a  consideration  of  the   authorities  on 
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^  subject,  I  am  of  opinion,  agreeing  with  Queen- Empress  v. 
^am  and  another  (i),  Queen-Empress  v.  Parag  Bat  (•),  and 
leen-Empres^  v,  Bibhtit  Bhtison  Bit  (^),  that  an  appeal  fi-om  an 
(uittal  is  not  substantially  different  fi'om  an  appeal  from  a  con- 
•tion.  Its  full  weight  must  be  given  to  the  advantages  possessed 
the  first  Court  in  hearing  the  evidence,  and  having  the  trial 
)wly  developed  before  itself,  but  if  due  weight  is  given  to  this, 
d  the  Appellate  Court  is  still  satisfied  that  the  first  Court 
5  wrong,  and  that  the  accused  is  guilty,  I  think  the  Appellate 
urt  is  bound  by  law  to  convict.  The  authorities  of  this  Coni't 
posed  to  this  view  are  (1)  Qneen-Empres»  v.  \Ghulam  Mu- 
-/imad  (*),  where  Sir  Charles  Roe  said  "  Now  it  is  clear  that 
or  an  appeal  against  an  order  of  acquittal  to  be  accepted  by 
his  Court,  it  must  be  shown  not  merely  that  the  correctness 
>f  the  judgment  appealed  against  is  open  to  doubt,  but  that 
^  clearly  wrong  that  it5  miintenance  would  amount  to  a 
1 -.^  irriage  of  ju3tic3.     Not  only  has  this   not    been    shown  in 

'i3  present  case,    wemiy   go  farther    and  say   that the 

>3S3iou3  Judge  is  distinctly  right  in  his  findings  ";  (2)  in  King- 
ip^rrr  v.  \tmjat  {'')  Rjil,  J.,  siys:  "  This  Court  has  adopted 
he  rule  Uid  d^wa  in  Empress  of  India  v.  Gii'ja  Din,  and  has 
not  consented  to  interfere  with  orders  of  acquittals  passed  after 
areful  consideration  of  questions  of  fact,  and  without  any 
lisplay  of  incompetence  or  perversity,  merely  because  it  might 
itself,  sitting  as  a  Court  of  oiiginal  jurisdiction,  have  arrived 
it  a  different  conclasion  The  Coart  below  has  not  displayed 
ncorapet3nce   or   perversity,  and   has   cii"efully    weighed  the 

evidence.     \Ve  concur  in    the   finding  that   the  evidence 

"4  by  no  means  so  conclusive  as  to  justify  the  absolute  rejection 
»f  the  evidence  for  the  defence." 

It  will  be  observed  that  in  both  these  cases  the  Judges  after 
consideration  of  tl;e  evidence  did  not  think  it  established  that 
0  firat  Courts  were  wrong,  and  that  the  accused  were  guilty. 
bat  they  proceeded  to  say  fui'tber  was  not  necessary  for  the 
eision  of  the  appeals,  and  was  in  the  nature  of  obitur  dictum 
d  ia  not  binding  upon  us,  even  if  it  be  opposed  to  the  view 
pressed  by  me  above 


(1)  2d  p.  R.,  1885,  Cr.  (»)  /.  L.  R.,  XVII  Cdc,  483. 
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No.  8. 

Before  Mr.  Justice  Reid, 
r  KING-RMPEROR  OF  INDIA,— PETITIONER, 

Rkvision'  liiDK.  I  Versuft 

(     S0  8HA  RAM  AND  ANOTHER —RESPONDENTS. 

Criminal  Revision  No.  VMO  of  1903. 

Accomplice,  evidence  of  —AdmissibiHty  ajdinat  the  co-accused  ~ Evidence 
Act,  1872,  Section  118 — Revision— Power  to  f-.et  aside  interlncutory  orders  of 
subordinate  Courts  —  Practice— Oronnds  (or  interference— Criminal  Procedure 
Code,  1898,  Section  430. 

A,  B  atid  C  woro  tri'eil  jointlv  for  f.he  same  offenc*^,  A  and 
R  were  di^^cbarg-d,  buh  C  vva^  convi'ted.  0  appoaled  to  the  SeasionJ! 
Judf^e  and  the  prosecution  made  an  application  for  furtlier  enqniiy  nA 
regards  A  and  B.  The  Sessions  Judge  rejected  the  appeal  preferred  byj 
G  and  ordered  a  farther  enquiry  as  regards  A  and  B.  At  the  subseqnenl 
enquiry  the  pro?ecution  proposed  to  examine  C  as  a  witness  for  the 
Crown,  but  the  Magistrate  treating  C  as  an  accused  person  rejected  the 
proposal.  An  application  f^r  revision  of  that  older  was  made  to  the 
Sessions  Judge  who  referred  the  case  to  the  Chief  Court  for  disposal. 

Held,  that  C  was  in  no  sense  an  accused  person  when  tendered  as  a 
witness',  his  appeal  against  the  conviction  having  been  dismi.«sed,  and  thflt 
his  evidence  was  admissible  against  A  and  B. 

Held,  also,  that  the  Chief  Court  has  power  to  interfere  with  un  iuter- 
locatory    order  pissod  by  a    Magistrate,    but    it    will   only    exercise    sad|i 

power  at  an  intermediate  stage  wliea  it  is  satisfied  that  interference  & 
ngcessiry  and  that  thr'    po.stpone.-nent  of  the  rectilie-^tion  of  the  error  will 

cause  waste  of  time  or  a  mi.scarriage  of  justice. 

Nnhi  Bakhsh  v.  Th^.  limperor  of  India  ('),  and  Azim  Khav  v.  Tl^ 
JJmpress  ('),  distinguished.  Bam  Kala  v.  Qtnda  and  otherg  C'),  approvea 
and  followed. 

Cane  reported  by  W.  Ghevi.^,  Esquire,  Sessions  JuUje,  Rawalpindi 

Division,  on  IQth  November  1902. 

Ishwar  Das,  for  respondents. 

The  facts  of  this  case  are  as  follows : 

Narain  Singh,  Sobha  Ram  and  Karani  Bakhsh  were  jointly  chalnntA. 

Narain  Singh  alone  was  convicted  by  the    Magistrate  and   tho    otlier   two 

co-acciised  were  discharged. 

Narain  Singh  appoah'd  to  thia  Conrt  and  his  appeal  was  rejectee! 
An  application  was  made  for  fuiilier  enquiry  as  regarda  Soblia  RiS 
and  Karam  Bakhsh  and  further  enquiry  was  ordered  to  be  made,  ^ 
prosecution  then  pn>|):)sed  to  put  forward  Narain  Singh  as  a  witnesB] 
prosecution. 

(•)  12  P.  R.,  1902,  Cr^         («)  45  P.  B.,  1885,  Or.  " 

(»)  42  P.  Px..  1882,  Cr, 
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Bhai  Dalip  Singh,  exercising  the  powers  of  a  Magistrate  of  the  1st 
class  in  the  Rawalpindi  District,  on  5th  October  1903,  ordered  that  the 
evidence  of  Narain  Singh  conld  not  be  taken  against  the  other  two  co- 
accused,  as  propoped  by  the  prosecution. 

The  proceedings  irere  fornarded  for  revuiGn    ou  the  follov- 
i/hj  grouTids  :  — 

Narain  Singh,  Sobha  Ram  and  Karam  Bakhsh   were  joinf.y  chalan&i. 
The  Magistrate  discharged  Si  bl.a  Ram  and  Karam  Bakhsh  and  convicted 
Narain  Singh.     Narain  i-ingh   appealed,   and   application   was   made  for 
fiiitl  er  tnquiry  to  be  ir.r.de    into   tl.e   case   as  regards  Sobha   Ram   and 
Karam  Bakhsh.     Narain  Singh's  appeal  was  rejected  by  rae,  and  I  ordered 
fnrther  enqniiy  into  the  case  as  regards  Sobha  Ram  and  Karam   Bakhsh- 
The  prosecution  then  proposed  to  put  in  Narain  Singh  as  a  witness  for  the 
prosecution,  but  the  Mngistrate  held  that  this  could  nnt  be  done.     Against 
this  decision  of  the  Vagistiate  the  prosecali"n  present  the  present   appli- 
cfition,  asking  that  I  should  send  the  case  to  the  Chief  Court  with   a    view 
to  »n  order  being  passed  directing  the  Msgittiate  to   admit   the  evidence 
of  Narain  Singh.     For  Sobha  Ram  and  Kar.'im  Bakhsh  it  is  urged   on   the 
authority  of  Azim  Khan  v.  'Ike  Empress  ('),   that   the  Chief  Court  should 
not  interfere  in  such  cases.     What  the   Chief  Court   really   did   in   Azim 
Khan  V.  The  Empress,  was  to  refuse  to  take  action  in  an  application   by   an 
accofcd  peisoE  asking  tl.e  Chief  CoDit   to  revise   an   order   passed  by   a 
Magistrate  which  imposed  no  penalty  on   the   accused.     The  Chief  Court 
pointed  out  that  its  refusal  to  interfile  in  no  way  prejudiced  the  accused, 
as  in  the  event  of  his  being  convicted,  he  cf'uld  revive  his  objection  on  the 
appellate  or  revisional  side  when  the   validity  of   the   final   order   passed 
by  lie  Magistrate  was  bi ought  up  for  decisi<  n.     The  Chief  Court  pointed 
out  the  inconvenience  that  would  result  from   revising   such   orders.     It 
seems  to  me  that  this  judgment  was  based  more  on  the  question   whether 
there  was  any  veccsfit<j  to  interfere  rather  than  on  the   question   wliCthor 
the  Chief  Ct  uit  cou/d  interfere,   thoD(:h  no   doobt  the  judgment  contains 
«n  expression  of  opinion   as   to  the  Court's  power  to  interfeire   in   cases 
f  f  interlocutory  orders  by  which  no  penalty  was  imposed  on   the  accused, 
l<iit    to  which   he  objected.     (The   Public   Prosecutor  relies  in  reply  on 
Ravi  Kala  v.  Ganda  and  oihas  ('*).     Here  the   objection   is  raised   by  the 
prosecution,      1   am    not   concerned  at   present   with   the  value  of  the 
evidence  which  Narain  Singh  may  be  able  and    willing  to  give,   but 
if  is  fjuite  conceivable  that   the  admission   of   his   evidence   miuht   make 
all  the  difference  between  a  conviction  and  an  acquittal,   and  an   acquittal 
i~  a  very  hard  thing  to  set  aside  in  the  large  majority  of  cases.     I  venture 
•  !.e  opinion  that  a  clear  raling  both  as  to  the  power  of  the  Chief  Court  to 
i:iterfere  in  such  cases  and  also  as  to  the  admissibility  or  otherwise  of  the 
evidence  of  a  person  in  Narain  Singh's  position  would  be  advantHgeona. 

In  my  own  opinion  Narain  Singh's  evidence  should  be  admitted,  as 

he   is   no   longer     an   accused    pess  u.     The  authorities  quoted   by   the 

''i;blic  Prosecutor  are  quoted  in  the  application,  and  in   a  case  recently 

.'ied  in  the  Chief  Court  (Crown  versus  Private  Aahfield)   I  believe  it  to 

(')  45  P.  R,  1886,  Or.        (*)  42  P.  /?.,  1885,  Cr. 
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be   a    fact   that   a   person   jointly    committed    to   the   Chief     Court    was 
examined  as  a  witness  on  the  prosecution  against   that  person  being    Avith- 
drawn.     The  arguments  raised  for  Sobha    Ham   and   Karam    Bakhsh   are, 
(1)  that  as  the  evidence  of  Narain    Singh  was  inadmissible   at   the  earlier     .; 
j'tage  of  the  case  (i.  e.,  prior  to  his  conviction)  he  cannot  be  examined  at  a 
later  stage  of  the  same  case  ;  (2)  that  the  case  differs  from  cases   in    which 
two  accused  are  jointly  committed  ir>r  trial,  and  at   the  commencement   of 
trial  one  pleads  guilty  and  is  promptly  convicted   on   his   plea   and    then      ■«' 
examined  as  a  witness  against  the  other  accused,  as  the  plea  of  guilty    and     | 
a  prompt  conviction  thereon  are  not  part  of  the   trial  and  in   such   a   case     i 
the  two  accused  are  never  jointly  under  trial  ;    (3)    it  is   also   argued  that      'i 
if  the  arguments  for  the  prosecution  be  correct,  a  man  might  be   examined      S 
on  oath  during  the  hearing  of  his  own  appeal  from   a   conviction.     As   to      .' 
(3)  1  hold  that  a  man  is  still  in   the   position   of   an   accused   during   the 
hearing  of  his   appeal  from   a   conviction.     (See   the   use    of    the    word     *' 
"accused"  in  Section  428,  Criminal  Procedure  Code).  As  to  (2)  I   consider 
the  calling  on  an  accused  to  plead  at  the  beginning  of   a   Sessions   trial  to 
be  a  part  of  the  trial  otherwise  a  conviction  on  a  plea  of  guilty   would   be 
a  conviction  without  trial.     I  consider  the  plea  of    guilty  in  such  cases   is 
taken  as  a  conclusive  piece  of  evidence.     As  to    (1)    1   cannot   see   that  it 
follows  that  evidence  which  is   at    one  time   inadmissible  necessarily     re- 
mains inadmissible  till  the  end  of  a  trial. 

I  forward  the  case  to  the  Chief  Court  with  a  recommendation  that  the      : 
Magistrate's   decision    that  Narain  Singh's   evidence  is    inadmissible    be 
reversed . 

The  judgment  of  the  Chief  Oouit  was  doJivered  by 

23rd  i\Jarch  1904.  Rejd,  J. — The  question  for  decision  is    whether  this   Court,   ^ 

in  revision,  should  interfere  witli  an  order  of  a  Magistrate 
refusing  to  allow  one  Narain  Singh,  who  had  been  convicted 
when  tvro  co-accused  were  discharged,  to  be  examined  as  a 
witness  at  the  trial  of  those  co-accused  after  the  or^ler  of 
discharge  had  been  set  aside. 

Narain  Singh  was  in  no  sense  an  accused  person  when 
tendered  as  a  witness,  his  appeal  against  the  conviction  having 
been  dismissed.  Nati  Bahhshx.  The  Emperor  of  India  (^)  is  there- 
fore clearly  distinguishable,  and  Azim  Khan  v.  The  Empress  (»)' 
is  not  in  point.  The  order  of  which  levision  is  sought  is  clearly 
erroneous  and,  as  pointed  out  by  the  learned  Sessions  Judge,  the 
postponement  of  rectification  of  the  er  ror  may  very  possibly  lead 
to  considerable  waste  of  time  or  to  a  miscariiago  of  justice. 
The  exclusion  of  the  evidence  of  Narain  Singh  imposes  a  penalty 
on  the  prosecution.  1  concur  in  the  view  adopted  iu  Ham  Kala  v. 
Qanda  and  others  (^)  that  Sections  i23,  4:j5  and  439  of  the   Code    % 


(»)  12  P.  B.,  1902.         {^)  45  P.  iJ.,   1885. 
(»)  42  P.  R.,  X885,  Cr. 
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of  Criminal  Procedure  iuvest  this  Court  with  power,  to  be  exer- 
cised when  the  Court  thmks  fit,  to  correct  errors  in  piocedure 
committed  by  subordinate  Criminal  Courts,  before  the  final 
order  of  acquittal  or  conviction  is  pasted  by  j-uch  suboidinate 
Courts.  I  set  aside  the  order  of  the  Magistrate  refusing  to  allow 
Naraiu  Singh  to  be  examioed  as  a  witness  for  the  prcsccuticn. 

Application  alloiced. 

No.  9. 

Before  Mr.  Justice  Anderson. 
PHI  RATA  MAL, -PETITIONER,  n 

Versus  I    Revisio.n  Side. 

THE  KIKG-EMPEROR  OF  IKDIA,-RESPONDENT.         ) 

Criminal  Revision  No.  762  of  1903. 
FulUc  nuisance — Penal  Cede,  Secticn  268. 

Held,  that  workiDg  of  jandars  or  rice-busking  niacLines  througboat 
the  Khole  nigbt  in  a  residential  qnaiter  being  injurions  to  the  comfort  of 
the  neighbourhood  is  public  nuisance  within  the  meaning  of  Section  2t>8 
of  the  Indian  Penal  Code. 

Petition  for  revision  of  the  order  of    A.    Kensington,    Esquire,    Ses- 
sions Judge,  Lahore  Division,  dated  2'ird  April  1903. 

Oertel  and  Dhanpat  Rai,  for  petitioner. 

Durga  Das,  for  i-espon dent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Anderson,  J.  — This  is   an    application    for  revision   of   an  •22nd  March  liO-i. 
order  by  a  1st  class   Magistrate  under   Section    143,    Criminal 
Procedure  Code,  after  a   fine  of    Re.    I    had    been    imposed   on 
Phiraya  Mai  under  Section  fj;  J. 

I  have  heaid  counsel  and  refened  to  the  evidence  and 
considered  the  case. 

It  appears  to  me  that  working  a  couple  oi  jandars  or  rice- 
husking  machines  all  night  through  in  a  residential  quarter 
amounts  to  a  public  nuisance,  and  it  is  quibbling  to  say  that  each 
individual  complainant  was  bound  to  take  his  case  to  the  Civil 
Court. 

It  does   not   appear   to   me   a   tine   qua   non   that   such    an 

annoyance  ns  this  should  injuriously  affect  every  member    of  the 

iblic  within  its  range  of  operation.    It  is  sufficient  that  it  should 

feet  people   in  general  who   dwell  in  the   vicinity,  and  that   it 

Ja  80  affect  them  the  prosecution  evidence  satisfactorily  shows. 
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A  good  deal  of  nervousness  seems  to  be  felt  by  other  residents 
of  the  city  lest  other  prosecutions  sbould  be  instituted  and  the 
rice  liusking  trade  interfered  with,  but  that  is  no  sufficient  reason 
for  this  Court's  interfering  to  set  aside  an  order  calculated  to 
abate  un  intolerable  aunoyanco.  Phiraya  Mai  is  entitled  to  all 
the  less  sympathy  as  he  appears  to  Lave  introduced  inuovation 
by  adding  a  second  y«j«(Zur  to  one  which  had  previously  been 
used.     Each  case  should  be  tried  on  its  own  merits. 

I  think  the  fine  was   deserved    and    the   Magistrate's   order 

limiting  the  time  for  use  of  the  machine   suitable,  except   that   1 

reduce  the  time  of  prohibition  by  one  hour,   and   the   order   will 

now  stand  from  10  p.m.  to  6  a.m.  instead  of  7   a.m.,    as    I    think 

people  are  usually  astir  at  G  a.m.,  especially  in  the  warm  season.;; 

So  far  the  revision  is  allowed. 

Appltctxtion  dismissed. 

No.  10. 

Before  Mr.  Justice  liobertsun, 
CROWN 
Revision  Side.    I  Versus 

BULAKA  SINGH. 
Criminal  Revision  No.  722  of  1903. 
Approver— Pi osecul ion   of— Application    for  sanction  to  prosetute    an  j 
approver — Criminal  Procedure  Code,  1898,  Section  339. 

An  application  to  the  Chief  Court  for  sanction  to  prosecute  an  approverj 
for  giving  false  evidence  should  be   by  motion  on  behalf   of  the  Crown   in 
open  Court  and  not  bj'  a  letter  of  reference. 

Queen-Empress  y.  Manick  Chandra  Sarlcar  (')  ciied, 

Gasa  referred  by  7/,  P.  TolUnton,  Esqidre,  District  Magistrate, 

Sialkot,  on  20th  June  1903. 
> 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

\(yth  Nov.  1903.  Robehtson,  J.— Sanction  to  prosecute   an   accomplice  whc 

has  had  a  pardon   tendered,  and  who  is   accused  of   giving  fale 
evidence,   should  not   be  accorded  by  the    High  Court  (or  Chiel 
Court)  on  reference,  but  an  application  to  prosecute  an  approve 
for  giving  false  evidence  should  be  made  by  motion  on  behalf  ofj 
the  Crown  in  open  Court,  and  not  by   letter  of  reference  such  al 
has  been   submitted  by  the    District  Magistrate  in  this  case,     If^ 
such  an  application  be  made,  orders  will  be  duly  passed  upon   itt^ 
Queen- Empressv.  Manick  Chandra  Sarkar  (^). 


(»)  /,  L.  B.,  XXIV  Calc,  492. 
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Application  on  behalf  of  the  Crown  made  by  motion  is  the 
correct  cout-sc,  and  I  think  it  should  be  followed  in  such  cases. 
The  upplication  is  therefore  not  i-cjectcd,  but  no  oi-ders  ai-e 
passed  upon  it.  The  District  Magistrate  should  be  supplied 
with  a  copy  of  this  order. 


No.  11. 

Before  Mr.  Justice  Chatterji,  C.  I.  E. 

KARIM  BAKnSH,--PETITIONER, 

Versus 

THE  MUNICIPAL  COMMITTEE  OF  UMBALLA, 
RESPONDENT. 

Criminal  Revision  No.  1233  of  1903. 

Fan  jab  Municipal  Act,  U91,  Sections  87,95,  lOi,  l60~Encroachinj 
upan  itreeis—Petialty  for  disobedience  to  orders  of  Committee. 

Where  a  Municipality  has  not  been  in  possession  of  the  dispated  land 
(which  according  to  its  allegations  formed  part  of  a  public  street)  for  a 
oonsidirable  period,  and  where  it  was  proved  that  as  a  fact  the  petitioner 
bad  occupied  it  for  more  than  twenty  years  previous  to  date  of  the  dispute, 
held,  that  the  Muoicipality  had  no  right  to  iaterfere  in  its  managemcut  or 
to  enforce  iis  authority  by  criminal  proceedings  without  Orst  establishiog 
its  right  of  ownership. 

Held,  alio,  that  Section  87  of  the  Punjab  Municipal  Act  is  inapplicable 
to  a  stractare  which  had  been  built  Avith  the  permission  of  a  Conimiitco 
although  it  may  be  on  a  part  of  a  public  thoroughfare,  and  therefore  it 
does  not  entitle  a  Committee  to  take  stops  for  its  removal  by  a  summary 
notice  under  Section  93  of  the  Act. 

Kur  Din  v.  The  Municipal  Committee,  Lahore  ('),  Ilanumatja  v. 
Rottpell  {■),  Matsadi  ilal  v.  Munidpnl  Committee,  Bhiicani  (»),  and  Chipal 
But'i  V.   The  Municipal  Committee  of  Sim'a  (*),  referred  to. 

Case  reported  by  T.  J.  Kennedy,  Et-qui-e,  Sessions  Judye,  UviUdia 
Division,  uii  2nd  November  1903. 

Curcharan  Singh,  for  petitioner. 

llissam-nd-din,  for  respondent. 

Referring  order  of  the  Sessions  Judge. 

"  The  facts  of  the  case  are  as  follows  :  — 

"  The  appellant,  who  is  by  trade  a  man  who  straightens  bamboos, 
-appeals  from  convictions  under  Sections  164  and  169  of  the  Municipal 
"Act,  the  former  for  not  removing  two  uprights  with  holes  in  them 
"  fadahs),  through  which   ho   passes  bamboos  U  alruighten   them,  aud  th« 
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"  latter  for  not   obeying  a  notice  of  the  Municipal  Committee  of  Umballa  A 
"  for  the  removal  of  a  thatched  aAvuing  iu  frout  of  bis  house. 

"Tlio  accused,  oti  conviction  by   Lala  Bishambcr  Dial,    exercibiiig  the  # 
"  powers   of  a  Magistrate  of  the  l&t  class  in  the   Umballa  District,  was  Bcn- 
"  tenced,  by  order,  dated  IGth  September  1903,  uuder  Sections  IG4  and  109, 
"  Act   XX  of  1891,  to  pny  a  fine  of  Rs.  15.  " 

The  proceedings  are  forwarded  for  rcvisiou  on  the  following 
grounds  : — 

"(1)    The  applicant  urges  that  the  place  in  which  the  ado?is  are  fixed 
"and   over  which   the  awning   hangs  is  his   private  property   and  is  not  a/ 
"  street.     As  he  has  been   in  exclusive  possession  of  the  place  at  any  rate 
"  since  1883  and,  apparently,  from   Sikh  times,  and   the  place  is  not,  like 
"  the   adjacent  street,   paved,  I  think   there   is  a  prima  fucio  reason  for 
"thinking   that  the   place  is  not  a  street,  butpiivate   property,    and  that, ~^^" 
"  until  by  civil  suit  the   Committee   prove  that  the  place  is  a  street,  tho    ; 
"  applicant  should  not  havo  been   prosecuted    {Nur  Lin  v.     The  Municipal  ' 
"  Committee,  Lahore  (M,  penultimate  paragraph),  Hanumaya  v.  Eoupcll   (-). 

"  (2)  In  any  case,  even  if  it  b^  assumed  that  the  uprights  were  ■ 
"  encroachment  on  a  street,  Mr.  Delmerick,  Secretary  to  the  Muuicipal  f 
"Committee,  allowed  tho  uprights  to  be  maintained  by  order,  dated  31st  § 
"July  1883,  and  the  lower  Court  wrongly  hold  that  a  sanction  once  gratitod  Ir 
''could  be  revoked  under  Section  87  of  tho  Municipal  Act,  tho  uprights  4 
"  being  in  no  sense  a  temporary  erection — Matsadi  Mai  v.  Municipal  Com.^ 
*'  miitce,  Bhiivani  (^),  and  the  Resolution  of  tho  Municipal  Committee,  dated" i^ 
"  27ih  Juno  1903,   being   ultra  i  ires.  'f_ 

"  (3)  As  regards   the   awning,   as   it  is   admitted  (hat  there   was  an 
"  awning  where  the   present  awning  is,   in  1883,   the   present  awning  is,    , 
"  apparently,  merely  the  old  awning  rethatohed  and  repaired,  and  the  order  ^: 
"  for  the  removal  of  tho  awning   passed    under   Section  95   of  the  Act  was 
'•  illegal,  and   no  conviction   could  be   had   under  Section   169  of  the  Act 
"  for  disobedience  to  it. 

"(4)  I   recommend  that   the  conviction  be  set   aside  and  tho  fine''^ 
" refunded. 

"  Note.— Pending  orders  of  the  Chief  Court  in  this  reference  I  direct  thai 
"  the  uprights  and  aivning  he  not  disturbed." 

The  jadgmcnt  of  tho  Chief  Court  was  delivered  by — 
ISth  y arch  IdOi.  Cuatterji,  J.— In   this  case   the  Magistrate   has  rccoidtd   a 

very  long  judgment  discussing  the   facts  of  the  case  and  the  law,, 
applicable  in   great   detail,  and  it  is  not,  therefore,   necessary  tc 
give  those  particulars  here.     I  proceed  to  consider  the   qucstioni 
for  decision  in  their  logical  sequence. 

Tlio  first  point  is  whether  tho  land  under  tho  thatch  and   oi 
which  the   adahs  (aprighls)    havo  been    constructed  k   a  public*: 

(')  3  P.  /?.,  1892,  Cr.         C^)  /.  L.  /7.,7i/i  ModTeir" 
(=*)  ^jl\  B.,  IStfl,  Cr. 
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street.  If  it  is  not  the  Committee  had  no  power  to  require  him 
to  remove  the  adahs  on  the  ground  that  they  are  an  obstruction 
of,  or  encroncbment  on,  a  public  street.  The  Magistrate,  on  the 
strength  of  evidence  produced  by  the  prosecution,  holds  the  land 
to  be  part  of  the  public  street,  but  he  concedes  that  the  adahs 
and  chappar  are  old  and  have  existed  long  prior  to  1883  when 
Mr.  Dclmerick  maintained  the  adahs  after  inspection  of  the 
spot,  and  that  the  petitioner  has  been  in  exclusive  possession  for 
many  years.  That  being  so,  the  onus  lies  on  the  Committee  to 
show  that  the  public  have  a  right  of  way  over  the  land  and  that  it 
is  part  of  a  public  street.  Nur  Din  v.  The  Municipal  Committee, 
Lahore  {}),  supports  the  accnsed's  contention.  Haniimaya  v. 
Moupell  (*)  shows  that  the  presumption  is  in  favour  of  the 
accused.  The  ground  is  not  paved  like  the  other  portions  of  the 
street  and  a  prosecution  of  the  accused  before  Lieutenant  Lori- 
mer  for  altering  the  pavement  failed  on  24th  July  1903.  I 
think  under  the  circumstances  the  Committee  cannot  assume 
everything  in  its  own  favour  and  proceed  to  enforce  its  authority 
by  criminal  pixxjeedings.  It  shonid  establish  its  ownci-ship  of 
tho  laud  first,  as,  clearly,  it  has  not  held  possession  of  the  land 
aii  part  of  a  street  since  a  long  period.  The  Madras  case  is 
greatly  analogous  to  the  present  one  though  it  was  a  civil  suit. 
Tbo  reasoning  employed  in  it  applies  « /orfto?'i  iu  a  criminal 
prosecution. 

1  tind  that  in  1883  the  accused  was  convicted,  but,  as  the 
judgment  and  the  record  are  not  forthcoming,  no  conclusion  can 
be  drawn  from  that  fact  adverse  to  the  petitioner.  He  is  said  in 
the  Municipal  file  of  1883  to  have  been  in  the  habit  of  lighting 
fres  on  the  land  for  carrying  on  his  trade. 

This  disposes  of  the  case,  but  I  may  add  that  I  am  disposed 
to  agree  with  the  learned  Sessions  Judge  that  Section  87  has  no 
application  even  if  the  ground  is  part  of  a  public  sti-cet  and  that 
'!io  permission  given  for  the  uprights  in  1883  cannot  be  dealt 
with  by  a  summary  notice  under  Section  95  of  the  Act,  Maisadi 
Mai  V.  Municipal  Committee,  Bhiicani  ('). 

As   regards  the  awning  or  thatch   the  Committee  can  no 

loubt  insist  on  its  removal  by  proper  notice  if  the  ground  under* 

uath  ia  part  of  a  public  street     It  would  presumably  be  bound 

!  ^y  cutupeuiiatiuu,  though  not  ucccssaiiiy  before   remuviag  the 


( ')  3  P.  R.,  1892,  Cr.        (')  I.  L.  R.,  Vllt  Mad,,  W. 
(n  or.  K.,  l891,C"r, 
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awning,  Ghippal  Buta  v.  The  Municipal  Gonimittee  of  Simla  (^), 
But  if  the  gi'ound  below  is  not  assamei  to  bo  a  public  street  the 
prosecution  must  fail  as  regards  it  also.  I  have  already  held  that 
it  should  not  in  the  present  circumstances  be  held  to  be  part  of 
a  public  street. 

The  learned  counsel  for  the  respondent  has  very  fully  put 
the  case  for  the  Committee  before  mc  and  cited  numerous  author- 
ities in  respect  to  their  powers  and  •  rights.  I  have  considered 
these  rulings  carefully,  but  am  of  opinion  that  they  are  of  no 
avail  unless  the  crucial  point  of  the  case,  viz.,  the  nature  of  the 
ground  on  which  the  uprights  stand,  and  over  which  the  awning  \ 
has  been  constructed  is  decided  in  favour  of  the  Committee. 
This  I  am  unable  to  do  at  present  and  the  prosecution,  therefore, 
must  fail. 

I  set  aside  the  Magistrate's  order  and  direct  the  refund  of  the  •- 
tine  if  it  has  been   paid,   without   prejudice  of  course  to  any  pro-  •• 
ceediugs   the  Committee  might  take  to  establish    their  rights   to 
the  ground   as  part  of  a  public   street  over  which  they  have  sub-  '^ 
bistiug  rights. 

Application  allowed. 


ArptLLAit;  SiDK. 


No.  12. 

Before  ISir  William  Clark,  Kt.,  Chief  Judge,  and  Mr.  Juslicey 

Bohe.rtson, 

BHOLA,— APPELLANT, 

Versus 

THE  KING-EMPEROR  OF  INDIA,-RESPONDENT. 

Criminal  Appeal  No.  10  of  1904. 

Criminal  Procedure  Code,  1898,  Sections  423,  iSd—Altcraiiun  of  finding' 
^Potvers  of  Chief  Court  to  alter  finding  on  revision  side. 

Held,  that  the  Chief  Court  has  power  on  the  revisiou  side  where  aa'v 
accused  has  been  convicted  of  oae  offecce  and  acquitted  of  another  to-*^ 
convert  the  acquittal  into  a  conviction.  •  >f 

Tlio  Deputy  Legal  Rememhranccr  v.  Karana   Baialvhi   (-),   and   Queen' 
Empress  v.  Bahcant  (^),  referred  to. 

Appeal  from  the   order   of  S.    Clifford,   Esquire,    Sessions  Judge, 
Delhi  Division,  dated  30th  November  1903. 

Oertel  and  Garcharn  Singh,  for  appellant. 


D  24,  P.  B„  1890,  Cr.        (*)  /.  L.  R.,  XXU  Cat.,  1U4. 
l^)  I.  L.  R.,  IX  AIL,  134. 
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Tlie  jadgmcnt  of  the  Chief  Court  (so  far  as  is  material  for 
fhe  pnrposcs  of  this  report)  was  delivered  by — 

CLiBK,  C.  J.,--  29th  April  1904, 

********* 

Tlie  appellant  was  chargctl  aiid  tried  by  the  Sessions  Judge 
for  murder  under  Section  302,  Indian  Penal  Code,  but  the 
Sessions  Judge  has  only  convicted  accused  under  Section  325, 
Indian  Penal  Code,  which  amounts  to  an  acquittal  under  Section 
302,  Indian  Penal  Code. 

In  admitting  this  appeal,  this  Court  ordered  notice  to  be 
served  on  accused  to  show  cause  why  he  should  not  be  convicted 
of  mui-der  and  his  sentence  enhanced. 

Tlie  L  --  :>  now  before  us  both  as  an  appeal  and  as  a  revision 
and  wc  h  ive  heard  counsel  for  appellant  in  both  cases. 

Counsel  for  appellant  argues  that  appellant  haviuf*'  been 
acquitted  on  the  charge  of  mui  der  that  this  Court  cannot  convert 
that  finding  into  a  conviction  relying  upon  Section  439  (Ij,  Crimi- 
nal  Procedure  Code. 

Our  view  of  the  case  is  that  the  case  being  before  us  both  as 
an  appeal  and  as  a  revision,  wu  can,  as  an  Appellate  Court,  alter 

ho  finding  under  Section  423  (b),  Criminal  Procedure  Code,  and 
then  under  Section  439  (I),  Criminal  Pi-ocedure  Code,  enhance 
the  stutcnce.  It  is  true  that  as  an  Appellate  Court,  alone,  we 
probably  could  not  alter  the  finding  from  one  of  grievous  hurt  to 
ane  of  murder,  for  ^hat  would  necessainly  involve  an  enhancement 

f  sentence,  but  exercising  powers  both  as  an  Appellate  and 
Revision  Court  in  this  case  we  are  not  barred  by  want  of  power 
to  culance,  which  is  given  to  us  as  a  Revision  Court. 

In  /Y  ;        I  Dhan  Mandalv.  Qtteen-Eimpres8(^)f  the diSercnce 

dout  between  the  cases  where  accused  is  tried  and  acquitted 

...^  charge  only,  and  whei'e  he  is  tried  on  several  charges  and 

laitted  on  some  and  convicted  on   others.     In   the   former  case 

uittal  can  only  be  set  aside   upon   appeal   by   the   Local 

ncnt.     In  the  latter  case  it  was   held  that,  "  When  an  act 

lies  of  acts  is  of  such  a  nature  that  it  is  doubtful  which  of 

d  offences  the  facts  which  can  be  proved  will  constitute  an 

•onviction  of  any  of  such  offences   must   lay   the 

u>L  cp.n  to  the  interference  of  the  Appellate   Court  not- 

andingany  order  of  acquittal  by  the  first  Court  in  regard 

,  other  of  the  ofEences" — the  same  conclosion  was  arrived  at 

,,  XXII  CaU.,  377, 
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in  Queen- Empress  v.  Jahanulla  (i).  It  is  true  that  in  neither  of^ 
these  cases  was  there  any  enhancemcDt  of  sentence,  and  in  the  latter 
case  Banerji,  J.,  doubted  whether  an  Appellate  Court  could  alter 
the  finding  from  one  of  grievoDS  hurt  to  one  of  mnrder  because 
of  the  necessary  enhancement  of  sentence,  but  that  question 
did  not  actually  arise  in  that  case  nor  did  the  consideration  of: 
the  powers  of  the  Court  acting  combined  as  a  Court  of  Appeal] 
and  a  Court  of  Revision. 

There  are  no  doubt  some  cases  in  which  it  would  be  inappro-^ 
l»riato  for  an  Appelhite  Court  to  convict  on  a  charge  on  which  the 
lower  Court  had  acquitted,  but  we  think  that  the  Appellate  Court 
has  the  power  under  Section  423  (a)  to  do  so  in  cases  where 
there  has  been  a  conviction  on  some  charges,  and  the  convict  has 
elected,  by  appealing,  to  bring  the  question  of  his  guilt  or  in- 
uocence  before  the  Appellate  Court.  It  must  be  remembered  that 
the  proceedings  before  the  Appellate  Court  are  not  a  second  trial 
but  are  a  reconsideration  by  a  higher  Court  of  the  legality  and 
correctness  of  the  proceedings  before  the  lower  Court. 

Holding,  then,  that  an  Appellate  Court  can  in  these  cases, 
where  there  has  been  a  conviction  on  one  charge  and  an  acquittal 
ou  another,  convert  the  acquittal  into  a  conviction,  the  quosticm 
arises  whether  it  can  do  so  on  a  revision  alone,  where  there  is  no 
appeal.  As  the  Court  of  Revision  has  all  the  powers  which  thf 
Appellate  Court  has  under  Section  423,  Criminal  Procedure  CodJ 
with  the  additional  power  of  enhancement  of  sentence,  it  follow! 
that  it  has  the  power  to  do  so  unless  that  power  is  taken  away  bj 
clause  4  of  Section  439,  Criminal  Procedure  Code,  which  runs  :• 

"  Nothing  in  this  section  *  *  *  shall  be  deemed  to  author^ 
'*  a  High  Court  to  convert  a  finding  of  acquittal  into  one  9 
"  conviction.  " 

The  question  is  of  importance  in  this  case,  because   it   migii^ 
well  be  argued  that  if  this  power  is  taken   away  from   the  Hiffl 
Court  on  revision  it  would  not  be  given  to  Appellate  Courts,  wl 
Bre  not  entrusted  with  as  much  power  as  the   High  Court  as 
Court  of  Revision. 

The  solution  of  the  qucstijn  depends  upon  what  is  moc^ 
by  "  acquittal  "  in  the  fourth  clause  of  Section  439,  Criminal  Pztr- 
cedure  Code.  The  word  is  susceptible  of  two  meanings,  and  it^l« 
open  to  u.s  to  ascertain  its  meaning  as  hero  used  subject  to  I 
rule  for  interpretation  of  Statutes  by  a  consideration  of  every  pfUft 
of  the  section,  so  thatcach  part  may  be  consistent  with  the  otttli 
*"  (»)7.  L,  H.,  Xnn  Vale,  075.  ' 
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As  pointed  out  above,  in  the  beginning  of  the  secU/Mi,  larger 
powers  arc  given  to  the  Court  of  Revision  than  to  the  Appellate 
Court,  the  former  being  the  High  Court  only,  and  it  is  utireasoti- 
able  to  suppose  that  in  the  end  of  the  section  the  powers  of  the 
High  Conrt  would  be  limited  beyond  the  powers  given  to  the  lower 
Appellate  Court. 

What  is  meant  by  "  acquittal "  here  is  a  complete  acquittal 
and  discharge  on  all  the  allegations  and  facts  charged,  not  an 
acquittal  on  one  charge  and  a  conviction  on   another . 

A  consideration  of  the  other  section  of  the  Criminal  Proce- 
dure Code  shows  that  what  was  intended  was  to  preserve  to  the 
Local  Government  the  right  given  to  the  Local  Government 
alone  under  Section  417  to  appeal  from  an  order  of  acquittal. 
As  stated  in  the  case  of  The  Deputy  Legal  liemembranrer  v. 
Kiran-i  Buislobi  (^)  at  page  170. 

"  The  law  by  limiting  the  right  of  appeal  against  judgments 
"of  acquittal  to  the  Local  Government,  prevents  personal  vindic- 
"  tiveness  from  seeking  to  call  in  qnestiun  judgments  of  acquittal 
*'  by  way  of  appeal,  and  evidently  intends  that  such  interference 
"shall  take  place  only  in  cases  where  there  has  been  a 
*'  miscarriage  of  justice  so  grave  as  would  induce  the  Local 
**  Government  to  move  in  the  matter." 

Where  the  accused  has  been  convicted  on  the  facts  on  which 
he  was  charged,  and  the  question  is  only  as  regards  the  parti- 
cnlar  offence  of  which  he  should  be  convicted,  and  the  sentence 
that  should  be  passed,  no  such  considerations   arise. 

Queen- Empress  v,  Balw  i«t  (*)  was  quoted  to  us  by  counsel  for 
appellant,  but  that  was  a  case  of  absolute  acquittal  .and  throws 
no  light  on  a  case  where  there  ha<«  beeti  a  conviction  on  one 
charge. 

We  hold,  therefore,  that  the  Chief  Conrt  can,  on  the  i-evision 

side,  where  an  accused    has   been  convicted    of   one   charge    and 

acquitted  of   another,   convert   the  acquittal    into   a   conviction, 

vhether  it  should  do  so,  depends  npon  the  partifular  facfs  of  the 

In  this  case  there  is  snbstantially  no  difference  of  opinion  as 

(Is  the  facts  between  this  Conrt  and  the  S»  scions  Judge ;  the 
inly  difference  is  as  regards  the  intention  with  which  the  blows 
vero  struck  and  we  think  th:»t  this  is  a  c-^se  in  which  we  may 
titter  the  conviction  under  Section    325,    Lulian  Penal   Code,   to 


(»)  /.  L.  R.,  till  Citlc,  I6i.        (»)  /,  L.  R.,  IX  All.,  13*. 
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one  under  Section  302,  Indian  Penal  Code,  which  we  accordingly  ' 
do. 

We  sentence  the  appellant  to  transportation  for  life  in  both 
cases — the  sentences  to  run  concurrently. 

29th  April  1904.  Robertson,  J.— I  agree  with  the  learned  Chief  Judge   thnt, 

where  an  accused  person  has  been  convicted  of  an  orfence,  but  not  v 
convicted  of  some  other  offence  with  which  he  has  been  charged, | 
it    is    within    the  power  of    this  Court  on    revision  to    alter     thol 
conviction   actually  passcrl,  into  one  of  any  offence   with    which 
the  accused  has  been  charged,  and  td  i)as.s  upon  sach  accused  any 
sentence  which   is   lawful    under  a  conviction  of   the    offence  of 
which  ho  has  been  convicted   on    levision.     I   base    this   opinion 
upon  the  grounds  stated  by  tlip  Ipiirned  Chief  .tndge,  hut  I  wish 
to  add  one  or  two  remarks. 

In  Section  423,  Criminal  Procedure  Code,  sub-clause  (h),  we 
find  all  Appellate  Courts  are  given  the  power,  inter  alia — "  (2) 
•'alter  the  finding,  maintaining  the  sentence." 

******** 

Turning  to  Section  439  we  find  the  High  Courts  acting  as 
Courts  of  Revision  invested  with  "  any  of  the  powers  conferred 
"  on  a  Court  of  Appeal  by  Sections  195,  423,  426,  427  and 
"  428  or  on  a  Court  liy  Section  338,  and  may  enhance  the 
"  sentence."         ♦ 

Then  if  we  read  the  two  together  we  get  that  a  Court  of 
revision  may  "  alter  the  finding  *  *  *  ^xxA  niay  enhance  the 
"  sentence." 

The  juxtaposition  of  the  words  "  maintaining  the  sentence  .^ 
in  the  oup  Section  423  and  "  and  mTy  enhance  the  sentence  " 
Section  439  are  not.  accidental  but  significant,  and  I   think  sli(i 
that  a  High  Court  as  a  Court  of  Revision  has  the  power    at  ojj 
and  the  same  time  to    alter   the   finding    and    to    enhance 
sentence  as  may  be  lawful  or  desirable    in    aceoj'dance    with 
now  finding. 

I  concur,  therefore,  iu  the  view  of    ilie    law    on    this    p| 

expressed  by  the  learned  Chief  Judge  and    in    the    findings 

sentences  passed  in   the     two  cases   b,^foro   us    on  ^appeal 
revision* 
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No.  13. 

Before  Sir  William  Clark,  Kt .,  Chief  Jiulge. 

DURGA  DA^  AND  AN0THER,-APP?:LLA^"TS, 

Versus 

THE  EMPEROR  OF  INDIA,— RESPONDENT. 

Criminal  Appeal  No.  .338  of  1903. 

1'  hvivvina  —  Kidnapping  from  lawful  guardia-nship — Completion  of  s^tch 
oith    intent  to   illicit  intercourse  or  to  compel  marriage 
—S  lling  rdinor  for  unlawful  and  immoral  purposes — Cheating  by  personation 
-Pcnnf.  Code,  Sections  116,  363,  3*36,  372.  419,  420. 

nairiad  girl,  hiving  bean  taken  away  from  her  hnsband'a  hoase 
uy  one  E,  was  kept  in  hi^  h  .a?}  for  a  we3k  ,  and  was  then  carried  away 
l)y  R  to  another  vilhge  where  K,  accused  No.  2,  boaght  her  for  Rs.  50. 
She  was  then  conveyed  by  K  to  D  accused  No.  1,  K 's  husband,  who 
was  then  residing  in  the  Mnzaffargarh  District.  M  lived  with  accused 
No.  1  for  a  couple  of  months,  but  was  eventually  sold  by  him  to  one  W 
for  Rs.  250.  W  treated  her  as  his  lawful  wife  and  she  resided  with  him 
as  wife  for  ni ore  than  a  year  until  the  police  found  her  out.  The  two 
rresfced  and  the  Magistrate  convicted  accused  No.  1 
under  Scctiocs  372  and  UO  nf  the  Penal   Code,  and   accused    No.  2    under 

,-,       .          .jaa    373  and  419. 
S'-'Mons  6K>b,  T^ 

Held,  that  neither  of  the  convictions  could  be  sustained.    The  convic- 

f  accused    No.  2  under  Section  366  was  bad  in  law  as  the  acta  and 

■ct  of  the   girl  ahcwed  that  she  was  a  consenting   party  to  a  comfort- 

onio  being  found   for  her   and   that   she  was    never  compelled   to 

.   person    against    her    will    or    forced    or    seduced    to    illicit 

•irse.    In  like  mmner  the  convicMon  uader    Section  372   could  not 

aineda*  there  was  no  proof  that  the   accused    knew    that    tie  sirl 

married  woman  or  was   likely  to  be  employed   for  a  purpose  wiiich 

■  til  nnlawFnl  an!  i'lim  oral. 

lan  a<3  a  Kirari  is  not  cheating  by  persuna- 
.  ithiii  t'ue  meaniiij.'  of  Section  419,  but  an  offence  under  Section  420 
Penal  Code,  as  the  represent  \tion  of  accused  No.  1  that  the  girl 
Kirari  when  she  was  a  Brahman  induced  W  to  part  with  his  money 
-ideration  for  her,  which  he  otherwise  would  not  have  done. 

Held,  also,  that  the  offence  of  kidnapping  not  being  a  continuing  one 
there  could  be  no  abatment  of  the  t  ;king  after  the  minor  had  once  l)€en 
complet-ily  taken  on*   -^         '    -^p'lS  ^'fbor  lawful  guardian. 

Chania  ani  others  V.  ^  u'sn.EmprtfS  {^),  Muhammad  Bakhsh   v.  Quem- 
tmpress  (»),  nnd  Mulu  v.    The  Empras  (*)  cited  and  followed. 
Ki.:i-'  .  The Eraprci.-  [')  referred  tu. 


APPELtATK   SiDB. 


(')  6P.  iJ.,  1891,  Cf. 

{2>  8  p  n   i>-it  Hf. 


(»)  13  P.  «.,  1888,  Or. 


V.  B 
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Appeal  from  the  order  of  Sheikh  Asghar  AU,  District  Magistrate, 
dated  ?>Olh  Apnl  1903. 

Sukb  Dial,  fur  appelluuts. 

Hobiiison,  Government  Advocate,  for  respondent. 
The  facts  of  this  case  fully  appear  from  the  jndgment  of  the 
Chief  Court  which  was  delivered  by 

26th,  April  1904.  Of.ARK,  C.  J.— Mussammat  Malto  is  the  wife  of  Beli    Ram,  a 

Bralimaii  of  matizi  Samuu  in  Jammu  territory. 

About  vSeptember  1900  Beli  Ram  was  away  on  service  in 
Kohat  and  Mussammat  Malto  was  livinpf  in  Samun  with  her 
mother-in-law. 

Mussammat   Malto  was   then  about   IG    years    of    age,    the 
District   Magistrate*  has    found  that  slio  was  under  16  years,  but    • 
this    is  not  cleai*.     She  was    not  content  with    her  iiiotlior-in-law, 
and  went  otf  with  a  man  called  Bindru  of  her  vilhige  ;    she  f-ays 
fjindru  professed  to  be    taking  her  to   her  husband  in  Kohat;  he 
took    her   to  one   Raman   of    ma'iza.  Devva   in  Jammu    territoiy.   ' 
Raman   after  keeping    her  for  about  a  week,  brought  her   to  the 
village  Tatarpur   in  Sialkot  District,  wheie   a  sister  of  his  lived. 
There  Mussammat   Kesari,  accused,  appears  to  liave  bought   her 
from  him    for  Us.  50,  this    was  ab  nit    1 5th  October  L900.     Mns-  a 
sammat  Kesari  is  the  wife  of  the  other  accused,  Durga  Das,  who 
was  then  a    moharrir  in    the  Settlement  at    Aiipur  in    Muzaffnr- 
gaih  District.     Mussammat  Kesari  brought  the  girl  to   her   hus- 
band  at   Alipui%   and  Mussammat  Kesari  then  went  back  to  her  • 
home  and  had  nothing  further  to  do  with  the  case. 

According  to  Mussammat  Malto  she  lived  with  Durga  Das 
for  a  couple  of  months  and  Durga  Das  used  to  have  sexual 
interciourse  with  her,  then  Uurga  Das  tried  to  sell  her  and 
eventually,  on  16th  January  1901,  sohl  her  to  one  Washsha  oi'  the 
Muzaffargarh  District  for  Us.  250. 

Meanwhile    Reli    Ram  and  his  brother-in-law  Ram  Das  bad- 
been  searching  for  Mussammat  Malto,  and  on  2nd    August    1902'; 
Ram  Das  had  discovered  her  with  Washsha  in  his  village  Alade-  . 
wala.     He  reported  the  circumstances  at  the  thana  ;  Mussammat 
Malto  was  sent  for  and  confirmed  his    story.     Tbe    two    accused > 
were   arrested   in    Patiala    territory   and    have   been  tried  by  thoil^ 
District  Magistrate  who  has  convicted  Durga  Das  under  Sections 
H72and419,  Indian  Penal  Code,  and  sentenced  him  to  seven  years* 
rigorous  imprisonment  and  Rs.  2)0  hue,  and  couvicted  Ma^sammal; 
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Kesari     ander  Sections  366   and ^    — ,  Indian  Penal  Code, 

nd    sentenced   her  to    four  years'    rigf)rous   impiisonment   and 
;^.  100  fine. 

With  refciciicu  tu  the  con\iciiun  ui  ^m  l.^^^allJluill  jvvMiii  uihili 
Section  366,  Indian  Peiial  Code,  the  ease  against  her,  as  held  by 
the  District  Magistrate,  is  that  she  abducted  the  girl  with  intent 
that  she  shonld  be  compelled  to  marry  some  one  against  her  will. 

Now  Musfanimat  Malto's  statement  that  she  was  carried 
about  from  place  to  place  on  the  promise  of  being  taken  to  her 
hnsband  in  Kohat  must  be  received  with  great  reserve.  She 
would  naturally  try  and  make  out  her  own  conduct  seem  as  vir- 
tuous as  possible.  It  is  hardly  possible  that  she  did  not  know 
that  she  was  not  being  taken  to  Kohat  when  she  was  taken  to 
Muzaffargarb,  and  she  accepted  the  situation  contentedly  fill  she 
was  discovered  by  Ram  Das.  I  think  it  is  quite  probable  that 
she  was  a  consenting  party  to  a  comfortable  home  being  found 
for  her,  and  that  there  was  never  any  question  of  her  being 
married  against  her  will  or  forced  or  seduced  to  illicit  intercourse. 
No  offence  is,  therefore,  maoc  out  under  Section  366,  Indian 
Penal  Code. 

Mussammat  Kesari  does  not  appear  to  have  been  guilty 
either  of  an  offence  under  Section  363,  Indian  Penal  Code  ;  for 
granting  for  the  sake  of  argument  that  Mus.^ammat  iJalto  was 
a  minor  when  she  was  acquired  by  Mussammat  Kesari  and  taken 
to  Alipur,  yet  the  was  obtained  by  Mussammat  Kesari  from 
Raman,  and  she  was  not  in  Raman's  lawful  guardianship,  liindru 
was  no  doubt  guilty  of  kidnapping  her  from  lawful  guardianship 
when  he  took  her  from  her  molhii-in-law,  but  that  is  not  a 
continuing  offence,  and  was  over  when  Mussammat  Kesari  caiin 
into  contact  with  thegiil,  aid  Mussammat  Kesari  cannot  be 
held  guilty  of  abetting  Bindru  (vide  Chanda  and  others  v. 
Queen- Emprets  ('),  and  Mtihamniud  B-^khsh  alias  Lehna  v. 
Qneca-Emprtss  (")). 

With  reference  to  the  convictions  under  Section  372,  Indian 
Penal  Code,  granting  hci-c  again  that  Mussammat  Malto  wa-s 
under  16  years  of  age  on  16th  January  19ul,  of  which  I  am 
doubtful,  yot  the  offoncc  is  not  made  nnt. 

The  District  Magistrate  hc'ul  tl.'i  Duiga  Das  knew  that 
Mussammat   Malto  was  a  married  woman,  and  that  therefore,  in 
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selling  her  to  VVashsha  he  intended  that  she  should  bo    employed 
or  used   for  an  uulawfal  and  immoral  puipose.     This  is  opposed 
to  the  carefully  considered  view  of  Plowden,  J.,  in    Mula  v.  'The 
Empress  {^).     It  is  true  that  Baden  Powell,  J.,   his  colleague   in 
that   case,    held    that  the  vendor  did  not  know  that  the  girl  sold 
was  a  married  woman  and,  theret'ore,  did  not  go  as  far  as  Plowden, 
J,,  and  also  that  in    Khnshala    and  i,thefs    v.    The    Em2>''Cii^    (^) 
different  views    were  held  by    other    Judges.     The    Government 
Advocate  has  asked  me  to  reftr  the  case  to  a  Full  Bench   with   a 
view  to  having    the   decision  of   Plowden,  J.,  oven  uled.     On  niy^ 
view  of  the  facts,  however,  it  is  not  necessary  to  do  this  as  1  sceno 
good  reason  for  holding  that  either  Mussammat  Ke&ari  or  Durga 
Das  knew  that  Mussammat  Malto  was  a  married  woman.     When  :: 
Mussammat   Kesari  bought  her  from  Raman,  he  would  naturally  '• 
represent  her  as  an  unmarried  girl,  just  as  Durga  Das  did  when    <. 
selling   her   to  Washsha.     Mussammat  Kesari  may  have  had  her 
doubts,  but  it  is  not   established   that   she  had    knowledge   tliat 
Mussammat   Malto   was   a  married  woman.     Mussammat  Malto 
would  also  be  likely  to  keep  such   a   damaging   fact   secict   from 
Mussammat  Kesari  and  Durga  Das.  * 

If  Durga  Das  did  not  know  that  Mussammat  Malto  was  a 
mairied  woman  he  was  not  selling  lier"with  intent  that  she  should 
be  used  for  an  unlawful  and  immoral  purpose,  for  her  mariia^e 
with  VVashsha  would  be  lawful.  t- 

t 
The  conviction  under  Section  372,  Indian  l*ciJal  Code,  there-  f^ 

fore  cannot  be  sustained.  » 

As  regards  the  conviction  under  Section  419,    Indian    Penal 
Code,    there  was  no  cheating  by  personation ;  to  describe  a  Brah- 
man woman  as  a  Kirari  is   not    personation    and   the   couvieliun 
under  this  section  cannot  stand,  but  Durga  Das  appears  to  me  to 
have  committed   an   offence   under   Section   420,   Indian  Penal 
Code.     He  represented  Mussammat  Malto,  who  was  a  Brahman, 
to  be  a  Kirari  girl,  and  thereby  induced  Washsha  to  pay  lis.  250 j^ 
for  hcx^,    which  he  otherwise  would  not  have  done.     The  witnessl 
Rustam  also  says  that  Durga  Das  made  a  similar  misreprcseuta-  '^ 
tion  to  him. 

I,   therefore,  set    aeide   all   the   convictions   and   sentences 
against  both  appellants.   I  convict  Durga  Das  under  Section  420,  , 
Indian   Penal   Code.     Mussammat   Kesari   had  no   part   ii«  this; 
offcuco  and  is  discharged. 
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Dnrga  Das  can  only  be  sentenced  for  the  offence  of  which 
he  has  been  convicted,  but  it  is  permissible  to  take  into  consider- 
ation that  this  system  of  passing  off  women  imported  from  the 
north  as  of  different  caste  from  their  real  caste  is  prevalent  and 
pi-oductive  of  very  bad  results.  I  sentence  Darga  Das  to  three 
j  years'  rigorons  imprisonment  (three  months  to  be  solitary  confine- 
ment) and  Rs.  200  fine,  and  in  default  one  year's  further  rigorons 
imprisonment. 


No.  14 

Before  Mr.  Justice  Rattigan, 

HAYAT, -APPELLANT,  \ 

Versus  >  AppBtLATK  Sidb. 

THE  KING-EMPEROR,— RESPONDENT.  ) 

Criminal  Appeal  No.  598  of  1903. 

Counterfeiting  King's  coin — Possession  of  instruments  for  counterfeiting  I 

-  .n — Illegality  ofsejparate  sentences — Penal  Code,  Sections  71,  232,  2H5. 

The  pnsoDer  was  convicted  of  and  Bentenced  for  an  offence  under 

f  Section  232,  Indian  Penal  Code,  i.e.,  for  performing  a   part  in  the  process 

-'of  coanterfeiting  King's  coin,  and  on  a  second  count  under  Section  235 

Indian  Penal  Code,  for  having  in  his  possession  implements  and  materials 

the  purpose  of  using  the  same  for  counterfeiting  King's  coin  :  held  that 

possession  of  snch  instruments  and  material  being  part  and  parcel   of 

transaction  of  counterfeiting  coin  the  sentence  for  the  second  offence 

^  illegal. 

QueeU'Empress  v.  Nuzar  Ali  (')  and  King-Emperor  v.  Johri  {*)  cited. 

peal  from  the  order   of  Lola  Banarsi  Das,  Magistrate,  Ist  Clats 
{icith  Section  30  potcers),  Rawalpindi,  dated  29th  October  1903. 

Turner,  Government  Advocate,  for  respondent. 

The  judgment  of  the  learned  .Judge  was  as  follows  : — 

Rattigan,  J.— As  to  the  guilt  of  the  appellant  there  can  be    23rd  May  1904. 

possible  doubt.     He  was  caaght  in  Jlagrnhfe   delicto   and   the 

t;  against   him    is   conclusively  proved.     The  sole  question  is 

.  tiether  under  the  circumstances  a  sentence  under   Section   235, 

ndian  Penal  Code,  could  legally  be  passed    in   addition   to  one 

'nder  Section  232  of  the  Code. 

The  facts  established  by  the  evidence  are  that  on  a  surprise 
t  being  paid  by  the  police  to  the  house  of  the  accused,  the 
er  was  discovered  coming  out  from  an  inner  room  in  which 
re  was  a  fire  burning.     On  the  fire  was  a  crucible  containing 


f- 
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half  melted  silver,  and  in  the  room  were  found  some  genuine 
and  some  false  rupees,  four  earthen  moulds,  of  which  two  had  the 
impression  of  a  King's  rupee  on  the  inside,  certain  scales  and^ 
weights  and  other  implements  used  by  goldsmiths.  Upon  these 
facts  the  accused  has  been  convicted,  ^;>/Zt/,  of  an  offence  under 
Section  232,  Indian  Penal  Code,  in  that  he  knowingly  performed 
a  part  in  the  process  of  counterfeiting  King's  coin,  and,  secondly,- 
of  an  offence  under  Section  235,  Indian  Penal  Code,  in  that  he 
was  in  possession  of  implements  and  materials  for  the  purpose 
of  using  the  same  for  counterfeiting  King's  coin.  He  was  there- 
upon sentenced  to  undergo  seven  years'  rigorous  imprisonment 
(with  three  months'  solitary  confinement)  for  the  offence  under 
Section  232,  and  to  undergo  seven  years'  rigorous  imprisonment 
for  the  offence  under  Section  235,  both  sentences  to  run  concur- 
rently. 

In  support  of  the  Magistrate's  order,  the  learned  Government. 
Advocate  refers  to  illustration  (d)  to  Section  235,  Criminal 
Procedure  Code,  and  while  admitting  that  the  accused  .could  not 
legally  have  been  separately  charged  with  and  convicted  of  (a) 
the  offence  of  performing  a  part  in  the  process  of  counterfeiting 
and  also  of  (6)  the  offence  of  having  in  his  possession  the. 
instruments  with  which  he  was  actually  carrying  on  that  processor 
he  contends  that  the  case  is  materially  different  when  (as  here) 
the  counterfeiting  process  was  being  performed  with  one  set  oi 
instruments  and  at  the  same  time  the  accused  was  found  to  have 
in  his  possession  another  set  of  similar  instruments.  ' 

In  my  opinion  this  argument  is  erroneous.  Ilustration  {i) 
to  Section  235  of  the  Criminal  Procedure  Code  refers  to  several 
seals  which  are  intended  to  be  used  for  the  purpose  of  committing 
several  forgeries,  whereas  in  the  present  case  every  one  of  the 
instruments  found  at  the  accused's  house  was  intended  to  be 
used  for  the  one  offence  of  counterfeiting  the  King's  coin.  In 
order  to  make  counterfeit  coin  it  is  obviously  necessary  to  possess 
instruments  and  material  designed  for  tliat  purpose,  in  other 
words,  the  possession  of  such  instruments  and  material  is  part 
and  parcel  of  the  transaction  of  counterfeiting  coit).  I  consider, 
therefore,  that  Section  71,  Indian  Penal  Code,  is  clearly  applicable 
to  the  facts  of  the  present  case.  To  hold  otherwise  would  be 
equivalent  to  laying  down  a  rule  that  a  coiner  can  legally  be  con- 
victed  of  and  punished  for  a  separate  offence  under  Section  232» 
Indian  Penal  Code,  in  respect  of  each  coin  he  manufactures  on 
one  and  the  same  occasion,  or  of  a  separate  offence  under  SeotiOA 
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;  235,  Indian  Penal  Code,  in  i-espect  of  each  instrument  of  which 
be  may  at  any  one   time   be   in    possession    for   the   purpose    of 
I  king  counterfeit  coin.     I  cannot  think   that   this   could   ever 
,  have  been  intended. 

ij  The  conclusion  at  which  I  have  arrived  is  supported  by   the 

|;  decision  in  Queen  v.  Kuzar  Ali    (^),   where  it   was  held   that  a 

■  person  cannot  be  convicted  of   using   certain   forged  documents 

|i  and  on  a  second  count  of  having   the   same   documents   in   his 

i-  possessioa  with  intent  to   use   them,   and   by   the   more   recent 

kj  decision  reported  in  King- Emperor  v,  Johri  (*),  where  it  was  held 

p  that  the  actual  thief  cannot  also  bs  charged  with,  and   convicted 

\,  of  the  offence  of  being  in  dishonest  possession  of  stolen  property. 

[  As  one  of  the  sentences  passed  on  the  appellant  must  be  set 

I'  aside,  and  as  the  offence  under  Section  232,  Indian  Penal  Code,  is 

manifestly  more  grave  than  that  under  Section  235,  Indian  Penal 

Code,  I  quash  the  conviction  and  sentence  under  Section  235  and 

aflSrm  the  conviction  and  sentence  under  Section  232, 

[  No.  15. 

[  Before  Mr.  Justice  Chatterji,  G.  I.  E.,  and  Mr.  Jtistice 
['  Robertson. 

i  JALLOO  AND  OTHERS,- PETITIONERS,  ; 

!  y^^g^g  }   Revision  Side. 

\  KING-EMPEROR,— RESPONDENT.  ' 

[^  Criminal  Revision  No.  69  of  1904. 

I  Discharge  of  accused  by  District  Magistrate  empotcered  under  Section  30, 

6  Criminal  Procedure  Code— Power  of  Seisiom  Judge  to  ordar  further   inquiry 

t  into  the  case— Criminal  Procedure  Code,  1898,  Section  437. 
f  Ecld,  that  a  Sessions  Judge   is  competent  to  order  a  further  inquiry 

?  into  the  case  of  an  accused  person  who   had  been  discharged  by  a  Magis- 

i;'  trate  of  the  District   notwithstanding  the  fact  that  such  Magistrate   had 

»>  powers  under  Section  30  of  the  Code  of  Criminal  Procedure. 

i    Petition   for    revision    of    the   order    of  Khan    Bihadar   Abdtil 
Qhaftir  Khan,  Sessions  Judge,  Shahpur  Division,   dated   2,1th 
November  1903. 
Nanak  Chand,  for  pctitionci-s. 
The  judgment  of  the  Court  was  delivered  by 

J  Chatterji,  J.— In  this  case  the  police  sent   up   the  accused     1 0th  May  ]  904 

*  r  trial  under  Section  366,  Indian  Penal  Code,  to  the  District 
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Magistrate,  who  ordered  another  Magistrate,  Lala  Mangal  Sen,  to 
hold  a  local  enquiry  and  to  submit  a  report.  The  Magistrate  made 
an  enquiry  and  submitted  a  return  adverse  to  the  accused.  The 
District  Magistrate,  however,  without  examining  the  complainant 
or  taking  any  evidence  for  the  prosecution  held  the  charge  false 
upon  the  police  papers  and  the  record  of  the  local  enquiry  and 
discharged  the  accused  under  Section  253,  Criminal  Procedure 
Code.  J 

The  complainant  applied  to  the  Sessions  Judge,  who  under 
Section  437,  Criminal  Procedure  Code,  set  aside  the  order  of 
discharge  and  directed  the  District  Magistrate  to  make  further 
enquiry  into  the  case. 

The  accused  have  applied  to  this  Court  to  revise  the  Ses 
sions  Judge's  order  on«the  grounds,  (1)  that  he  was  incompetent 
to  entertain  the  complainant's  application  and  to  direct  further 
enquiry  under  Section  437,  as  the  case  was  one  exclusively  triable 
by  tho  Court  of  Session  under  Schedule  II  of  the  Code  of  Crimi- 
nal Procedure  and  the  District  Magistrate  had  taken  cognizance 
of  it  only  under  his  enhanced  powers  under  Section  30,  or,  in  other 
words,  as  a  Court  of  Co-ordinate  Jurisdiction  ;  and  (2)  that  the 
District  Magistrate's  order  was  a  proper  one  and  should  not 
have  been  interfered  with. 

On  the  first  point  reliance  was  placed  on  the  ruling  of  a 
single  Judge  in  Criminal  Revision  No.  594  of  1903  which  was 
in  favour  of  the  petitioners.  This  has  necessitated  the  present 
reference  to  a  Division  Bench  to  consider  and  dispose  of  the 
question. 

After  hearing  counsel  for  the  accused  at  length  and  giving 
the  matter  our  best  consideration,  we  are  of  opinion  that  the 
contention  cannot  be  supported.  It  is  not  disputed  that  the 
Court  of  the  District  Magistrate  is  a  Court  inferior  to  that  of  the 
Sessions  Judge  within  the  meaning  of  Section  435.  He  not  only 
hears  appeals  from  the  orders  of  District  Magistrates  under  their 
ordinary  powers  but  sends  them  up  to  this  Court  for  revision 
under  Section  438,  whenever  there  is  occasion,  and  it  is  not 
disputed  that  in  such  cases  he  is  competent  to  pass  orders  for 
further  enquiry  under  Section  437.  Inferiority  is  different  from 
subordination  as  laid  down  in  Section  1 7  of  the  Code,  though, 
under  Section  195,  the  District  Magistrate  is  in  certain  cases  sub- 
ordinate also  to  the  Sessions  Judge,  It  is  true  that  under  Section 
435  the  District  Magistrate  has  concnrront  jurisdiction  with  the 
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Sessions  Judge  in  matters  of  revision,  but  the  District  Magis- 
trate's powers  are  limited  to  Courts  in  subordination  to  him, 
whereas  the  Sessions  Judge's  jurisdiction  may  extend  over  more 
than  one  district  and  over  Assistant  Sessions  Judges,  if  there  are 
any.  The  language  of  Section  437  also  shows  that  the  District 
Magistrate  may  be  ordered  by  Sessions  Judge  to  make  the  further 
enquiry  directed  under  that  section.  Thus  there  can  be  no  ques- 
tion of  the  District  Magistrate's  Court  being  one  inferior  to 
that  of  the  Sessions  Judge  except  with  reference  to  those  special 
cases  whei-e  their  powers  are  declared  equal  by  the  Code. 


*  That  being  so,  is  there  any  ground  for  holding  that  his  Court 

•f  is  not  an  inferior  Court  where  he  exercises  his  enhanced  powers 
[j  under  Section  30  ?  We  can  find  no  cogent  ground  for  such  a 
'  proposition.  The  Legislature  for  purposes  of  administrative 
i  convenience  allows  enhanced  powers  of  trial  and  punishment  to 
i  be  conferred  on  District  Magistrates  by  the  Local  Government  in 
I  certain  parts  of  British  India,  but  the  Court  is  nevertheless  not 
,  constituted  a  Court  of  Session  thereby  and  remains  that  of  the 
I  District  Magistrate,  and  the  procedure  for  trial  is  regulated  by 
Chapter  XXI  and  not  by  Chapter  XXIII.  The  fact  of  the  Dis- 
\  trict  Magistrate  trying  cflses  exclusively  cognizable  by  the  Court 
I  of  Session  does  not,  therefore,  appear  to  be  any  good  ground  for 
\  holding  his  Court  is  exempted  from  the  revisional  jurisdiction  of 
>  the  Sessions  Judge  quoad  such  cases.  Sentences  passed  in  such 
»  cases  if  the  imprisonment  awarded  is  four  years  or  less  are 
appealable  to  the  Sessions  Judge,  which  also  shows  in  our  opinion 
that  in  trying  them  his  Court  does  not  cease  to  be  a  Court  of  the 
District  Magistrate.  Moreover,  under  the  present  Code  of 
Criminal  Procedure,  any  1st  class  Magistrate  may  be  invested 
with  the  enhanced  powers  mentioned  in  Section  30,  and,  if  the 
argument  is  right,  they  also  become  thereby  Courts  (»f  Co-ordi- 
r  nate  Jurisdiction  with  that  of  the  Sessions  Judge.  But  such 
i  cannot  be  the  intention  of  the  Legislature.  Had  it  been  so,  we 
I  should  have  found  a  clear  expression  of  it  in  the  Code.  But 
i  there  is  none.  On  the  contrary  it  is  remarkable  that  the  Code 
«'  contains  nothing  in  Chapter  XXXII  or  in  any  other  part  which 
I  gives  any  support  to  the  contention. 

I  The  learned  counsel   for  the  petitioners  admitted  that  he 

|i  could  not  cite  any  other  authority  besides  the  one  which  has  led 

)  to  this  reference  to  a  Division  Bench,  in  favour  of  his  argument. 

!  We,  therefore,  hold  that  it  is  not  tenable  and  decide  the  Grst 
I  point  against  the  potitiouei-s. 
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As  regards  the  second  point,  we  see  no  safBcient  reason  to 
revise  the  order  of  the  Sessions  Judge.  He  has  acted  within 
his  jurisdiction  and  we  ought  to  interfere  only  when  his  order  is 
wrong  or  improper.  We  do  not  think  this  is  at  all  shown,  but  on 
the  contrary  the  indications  are  clear  that  his  order  is  a  right  one 
called  for  by  the  facts  of  the  case.  The  District  Magistrate  acted 
irregularly  in  sending  the  case  to  another  Magistrate  for  local 
enquiry  in  a  case  sent  up  by  the  police  and  not  instituted  on 
complaint,  and  then  in  discharging  the  accused  in  the  face  of  the 
inquiring  Magistrate's  opinion  on  purely  conjectural  gronnds 
without  taking  any  evidence  at  all  for  the  prosecution.  The 
case  is  a  serious  one  and,  in  thus  summarily  disposing  of  it,  the 
District  Magistrate  has  possibly  become  accessory  to  a  grave 
failure  of  justice,  though  we  do  not  mean  by  this  remark  to 
express  any  opinion  on  the  merits.  But  we  think  that  the  Ses- 
sions Judge  was  certainly  right  in  directing  the  case  to  bo  dis- 
posed of  after  an  inquiry  in  accordance  with  law. 

We  accordingly  reject  the  application. 

Application  liismissed. 


No.  16. 

Before  Mr.  Justice  Ohatterji,  CLE. 
MUHAMMAD  BAKHSH,—PETITIONER, 
RsTisioN  SiDB.   \  Versus 

THE  KING-EMPEROR.— RESPONDENT. 
Criminal  Revision  No.  1 1 7  of  1904. 

Arrest — Warrant  of  arrest  under  Section  337,  Civil  Procedure  Code,  not 
addressed  to  the  Bailiff  of  the  Gourt— Arrest  by  process-servirij  peon — 
Resistance  to  lawful  apprehension — Penal  Code,  Section  225  B, 

Held,  that  an  arrest  by  a  process-serving  peon  under  a  warrant  of 
arrest  in  execution  of  a  money  decree  which  was  not  addressed  to  the 
bailiff  of  the  Court  as  required  by  Form  No.  151,  Schedule  17  of  the  Code 
of  Civil  Procedure,  is  not  a  lawfal  arrest  and  bharefora  resistance  to  the 
execution  of  such  a  warrant  and  the  escape  from  custody  of  the  person 
arrested  under  it  is  not  an  offenca  under  Section  225  B  of  the  Indian 
Penal  Code. 

Abdul  Ohafur  and  others  v.  Queen- Empress  ('),  Sati^h  Chindra  v.  Jodu 
Nandan  (*),  and  Debi  Singh  v.  Queen-Empress  ('),  referred  to. 
Oase  reported  by  H.  Scott-Smith,  Esquire,  Sessions  Judge,  Jhelum 
Division^  on  5th  January  1904. 

(1)  f.  L.  R.,  XXIII  Gate,  896.        (*)  /.  /.  R.,  XXFI  Gale,,  748. 
(=»)  I.  L.  R.,  XXVIII.  Gale,  399, 
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The  facts  of  this  case  are  as  follows : — 

One  Doctor  Fazal  Din  had  a  decree  against  Muhammad  Bakhsh  and 
in  execution  of  that  decree  a  warrant,  dated  28th  May  1903,  was  sent  by 
the  Court  of  Bawa  Miban  Singh,  Munsif,  Ist  class,  Jhelnm,  to  the  Munsif, 
2nd  class,  Find  Dadan  Khan.  It  was  then  made  over  to  Lakhmi  Das, 
peon,  wlio  proceeded  to  esecnte  it.  He  found  the  judgment-debtor,  Mu- 
hammad I  akhs-h,  sitting  on  the  steps  of  the  Mission  House  at  Find  Dadan 
Khan,  talking  to  the  Tahsildar  Mahta  Harbhagwan  Das,  and  proceeded  to 
get  some  papers  (no  doubt  including  the  warrant  of  arrest)  out  of  his 
pocket.  Mohammad  Bakhsh  told  him  to  wait  till  he  bad  seen  the  Tahsil- 
dar off  and  then  he  would  attend  to  him.  On  the  Tahsildar  enquiring 
what  the  miitter  was  the  peon  said  he  had  a  warrant  for  the  arrest  of 
Muhammad  Bakhsh.  Soon  after  this,  the  latter  got  up  and  said  to  the 
Tahsildar  "  come,  I  will  see  yon  off."  On  this  the  peon  and  bis  companion 
caught  hold  of  Muhammad  Bakhsh,  who,  however,  freed  himself  by  struggle 
and  went  to  his  home. 

The  accnsed,  on  conviction  by  D.  J.  Boyd,  Esquire,  District  Magis- 
trate, Jhelnm  District,  was  sentenced,  by  order,  dated  7th  September  1903, 
under  Section  225  B.  of  the  ludiau  Penal  Code,  to  a  fine  of  &s.  50  or  one 
month's  rigorous  imprisonment. 

The  proceedings  were  forwarded  for  revision  on  the  follow- 
ing grounds : — 

The  warrant  is  not  properly  drawn  up.  It  is  signed  by  the  Judge 
whose  designation,  however,  does  not  appear  on  it,  nor  is  it  sealed  with  the 
seal  of  the  Court  as  required  by  Section  251  of  the  Civil  Procedure  Code  and 
in  accordance  with  the  prescribed  form  of  warrant  in  Schedule  IV,  No.  154, 
It  is  moreover  not  adilredsed  to  any  one  much  less  to  the  officer  entrusted 
with  its  execution.  There  was  nothing  to  show  Muhammad  Bakhsh  that  the 
peoQ  had  any  authority  to  execute  it  and  he  hod  apparently  no  such  authority. 

2.  The  warrant  was  not  shown  to  Muhammad  Bakhsh  nor  was  its 
•ubstances  notified  to  him.  There  is  no  provibion  in  the  Code  of  Civil 
T K'cedare  corresponding  to  that  in  Section  80  of  the  Criminal  Procedure 
■de  to  the  effect  that  the  «ab»tanoe  of  a  warrant  must  first  be  notified  to 
the  p^rsM.n  to  be  arrested ;  bat  the  Allahabad  High  Coott  baa  held 
(I.I.  R.Y,  All,  page  321;  that  an  arrest  under  Civil  prooaaa  must 
be  governed  by  a  similar  restrictive  provision.  This  coarse  was  essentia! 
in  the  presMit  ease  where  the  warrant  was  a  conditional  one  and  was 
not  to  be  uxeeuted  if  Muhammad  Bakhsh  paid  the  amount  due  or  gave 
security  for  its  pajmen  Abdul  Oaf  ut  and  other*  v.  Qu4en'Empre$a  (*), 
Satith  Chandra  v.  Jodu  Nandaii  ^,-),  mnd  Dtbi  Singh y.  Queen-Empreas  (*), 
are  cases  where  warrants  of  aiibai  anJcr  Criminal  process  have  been  held 
to  be  illegal  if  not  properly  drawn  up  or  an  arrest  illegal  if  the  contents 
of  the  warrant  have  not  been  notified. 

I  consider  the  pe*. u  was  not  at  all  justified  in  arresting  Muhammad 
Bfikhsh  without  first  explaining  the  contents  of  the  warrant.     Had  it  be»>n 


(')/.£.  «.,  XXI H  CUc,  896.  <»)/.£.«.,  XXVt  Calc,  748. 

{*)  I.  L.  R.,  ZXrill  Calc,  399. 
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explained  no  arrest  might  have  been  necessary.  I  would,  therefore, 
recommend  that  the  order  of  the  Magistrate  be  set  aside  and  accused 
acquitted. 

The  judefmeut  of  the  Chief  Court  was  delivered  by 

21st  May  1904.  Chatterji,  J.~  There   is  no  doubt  that  Muhammad  Bakhsh 

resisted  arrest,  and  it  is  also  patent  that  the  peon  did  mention 
that  he  had  a  warrant  of  arrest  and  would  have  shown  it  to  the 
accused,  but  that  the  latter  told  him  to  wait.  The  warrant  is 
also  duly  signed  by  the  Munsif  whose  designation,  however, 
appears  on  the  top  and  not  below  his  signature  and  is  sealed 
with  the  seal  of  the  Court  though  the  impression  is  indistinct. 
The  Sessions  Judge  appears  to  have  omitted  to  see  the  seal  and 
is  wrong  in  saying  that  there  is  no  seal  on  the  warrant. 

But  the  warrant  is  not  addressed  to  the  bailiff  as  required 
by  Form  No.  154,  Schedale  IV  of  the  Code  of  Civil  Procedure, 
or  to  any  other  person  or  to  the  peon  who  attempted  to 
execute  it.  This  is  an  omission  in  the  printed  form  of  the  war- 
rant. Owing  to  this  technical  defect  the  warrant  may  be  said 
to  be  inoperative,  as  a  penal  provision  must  be  construed  as 
far  as  is  reasonable  in  favour  of  the  person  affected  by  it,  viz., 
the  accused.  Find  the  warrant  been  addressed  to  the  bailiff  I 
should  have  been  disposed  to  hold  the  execution  of  it  by  the  peon 
to  whom  it  was  made  over  for  that  purpose  (see  endorsement  on 
back)  lawful,  but,  as  it  was  not  the  case  appears  to  fall  within 
the  purview  of  the  rulings  cited  and  I  am  compelled  to  hold  that 
the  resistance  made  was  not  against  a  lawful  warrant,  though 
the  accused  must  have  been  cognisant  of  all  the  facts. 

I  accordingly  set  aside  the  conviction  and  direct  the  fine  to 
be  refunded. 

Application  allmveth 


Revision  Sidi. 


No.  17. 

Before  Sir  William  Clark,  Ki.,  Chief  Judge,  and  Mr. 
Justice  Chatterji,  C.  I.  E. 

THE  KING-EMPEROB,- PETITIONER, 

Versus 
KHAN  MCHAMMADj-RESPONDENT. 

Criminal  Revision  No.  463  of  1904. 

Penal  Code,  Section  75 — Enlianced  punishment  after  previous  convtction 
Jor  similar  offences — Applicability  of  Section  75  to  local  law. 

Beld,  that  an  offender  is  only  Hable  to  enhanced  punishment  under 
gection  75  of  the  Indian  Penal  Code  where  the  previous  convicton    hai 
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been  under  that  Code.  A  previous  conviction  under  any  local  or  special 
iw,  such  as  the  Frontier  Crimes  Regulation,  does  not  come  witbin  the 
irview  of  Section  75,  and  therefore  the  provisions  of  that  Section 
ninot  he  applied  witli  reference  to  such  a  conviction. 

Queen   v.  Moluck    Chund   Khalifa    (^),   Queen   v.   Harpaul  ('),    Reg   v. 
Kushya  Bin    Yesu  {^),  and   B'j.dhun  Bujwar  v.  Empress  (*),  referred  to. 

Petition  for  revision  of  the  order  of  Khan  iahadur  Matdvi  Inam 
All,  Sessions  Judge,  Mooltan  Division,  dated  I2th   December  1903. 

Turner,  Government  Advocate,  for  petitioner. 

The  jadgment  of  the  Court  was  delivered  by 

Chatterji,  J.  _Jn  this  case  the  accused  was  convicted  under    SOth  May  J  904. 

^'ection  411,  Indian  Penal  Code,  and  sentenced  to  two  yeai-s' 
1,'orous  imprisonment  because  the  carcase  of  a  sheep  lost  by  the 

complainant  was  traced  to  him.  The  accused  confessed  before  a 
id  class  Magistrate  but  retracted  his  statement  before  the 
lagistrate  who  tried  him.  A  severe  punishment  was  awarded 
^  the  accused  had  a  previous  conviction  on  the  verdict  of  a 
>'ga,  under  the  Punjab  Frontier  Crimes  Regulation,  IV  of 
■^87.  The  Sessions  Judge  was  of  opinion  that  the  conviction  by 
Jirga  could  not  be  taken  into  consideration  under  Section  75  of 
le  Indian  Penal  Code  for  giving  enhanced  punishments.  For 
his  reason  and  because  the  theft  was  a  petty  one,  he  reduced  the 
ntence  to  one  year's  rigorous  imprisonment,  maintaining  the 
jnviction. 

The  Local  Government  has  appealed  from  this  order,  on  the 

rounds  that  (1)  the  conviction  on    the  verdict  of  a  jirga  under 

le  Regulation  can  be  taken  into  nonsideration  under  Section  75 

t    the    Indian    Penal   Code,    and  (2)  the  sentence  as  reduced  is 

inadequate. 

The  learned  Government  Advocate  informs  us  that  the 
bject  of  Government  is  not  so  much  to  enhance  the  punishment 
s  to  have  the  question  raised  in  the  tirst  ground  tried,  viz.,  the 

admissibility  under  Section  76,  Indian  Penal  Code,  of  a  convic- 
on   under  the  Frontier  Crimes   Regulation  in  accordance  with 

ihe  verdict  of  &  jirga. 

i          In   our  opinion  Section  14  of  the  Regulation  of  1887  which 

'  corresponds  with  Section  12  of   Regulation  III  of  1901  at  present 

n  force,   makes  considerable  changes  in  the  punishments  to  be 

liVicted  in   cases   of   conviction   in  accordance  with  verdicts  of 

(')  3  W.  B.,  17,  Cr.  (»>     4  Bom.,  H.  O.  R.,  Cr,  A  ll. 

(-)  4  W.  R.,    9,  Cr.  (*)  10  Calc,  L.  R.,  392. 
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jirgas.  The  changes  are  somewhat  obscurely  worded  if  we  J 
compare  the  language  of  the  body  of  the  section  with  that  of  its 
provisos,  but  it  is  quite  clear  that  changes  are  made  thereby. 
Thus  the  sentences  passed  on  conviction  are  not  under  the  Indian  f 
Penal  Code  but  the  Regulation,  which  is  a  local  law.  Therefore  | 
the  previous  conviction  cannot  prima  facie  be  said  to  be  a  "; 
conviction  under  the  Code. 

There  is  a  considerable  mass   of  authority  which  lays  down, 
that   for  the   application   of   Section  75,  Indian  Penal  Code,  for| 
purposes    of   enhanced  punishment,   it   is   necessary   that     the« 
previous  conviction  should  have  been  under  the  Code.     Queen  v.j 
Maluck  Ghund  Khalifa  (^),  Qupen  v.  Harpaul  (^),  Beg  v.  Kushya] 
Bin  Yesu  (^),  Budhan  Bujwar  v.  Empress  (*).     It  was  thus  held;s 
that   convictions   had   before   the   Indian  Penal  Code  came  into* 
force   could   not   be   taken   into  consideration  under  Section  75.^ 
The  same  reasoning  applies  here. 

The  word  "  offence"  as  defined  in  the  Code,  Section  40,  afterf 
the  amendments  introduced  by  Act  IV  of  1867  and  Act  XXVII 
of  1870,  denotes  a  thing  punishable  under  the  Code,  and  in 
Chapter  IV  and  in  certain  special  sections  among  which  Sections 
379  and  411  are  not  included,  a  thing  punishable  under  the  Code 
or  any  special  or  local  law.  A  conviction  under  Section  411  or 
379,  therefore,  under  some  local  law,  like  the  Frontier  Crimes 
Regulation,  does  not  come  within  the  purview  of  Section  75,  and 
the  provisions  of  that  section  cannot  be  applied  with  reference  to 
such  a  conviction.  This  is  also  in  accordance  with  the  opinion 
of  Mr.  Mayne  on  the  construction  of  this  section.  Criminal  Laxo 
of  India,  2nd  Edition,  41. 

The  learned  Government  Advocate  has  not  cited  any  authority 
opposed  to  those  quoted  above  or  supporting  his  contention. 

We  hold,  therefore,  that  the  Sessions  Judge  was  right  in 
excluding  the  previous  conviction  of  the  accused  under  thft: 
verdict  of  a  jirga  from  consideration  in  deciding  the  question 
enhanced  punishment. 

We  do  not  think  the  sentence  as  modified  by  the  Sessions 
Judge  so  inadequate  with  reference  to  the  nature  of  the  offence 
as  to  require  our  interference.  J 

We  accordingly  reject  this  application. 

Application  dismissed,  j 


(0  3  W.  R.,  17,  Or.  (=>)     4  Bom,,  H.  G.  R.,  Or.,  A  11. 

(»)  4  Tf.  R.,    9.  Or.  (*)  10  Oalc,  L,  R.,  392. 
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No.  18. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 

KING-EMPEROR,  ) 

Versus  [    Bbvision  Side. 

HARCHARAN  SINGH,— ACCUSED.  ^ 

Criminal  Revision  No.  305  of  1904. 

Criminal  Procedure  Code,  1898,  Sectioji  235  (1) — Joinder  of  charge*^ 
Trial  for  diKtinct  offences. 

B  institated   criminal   prooeediugs  against  H    under   Sections    500 

'  211,  Indian   Penal  Code.     H   wrote   a   letter  to  B   threatening  him 

unless  he  closed  his  mouth  by  giving  him  that  thing  which  he  would 

I  ask  from  him  he  would  say  a  lot  of  things  against  him  in  Court.  On 
B'a  refusing  to  yield  to  the  threat,  H  made  a  large  number  of  defamatory 
statements  against  B  in  the  Courr.  Whereon  B  charged  H  a  second  time 
with  defamafion  as  regards  tho.-io  new  imputations.  H  was  convicted 
at  the  same  trial  on  three  charges  of  defamation  under  Section  500 
and  on  a  fourth  charge  under  Section  385,  Indian  Penal  Code,  for  attempt- 
ing to  put  B  in  fear  of  injury  in  order  to  commit  extortion. 

Held,  that  the  threatening  to  make  the  charges  if  not  squared,  and 
the  making  of  the  charges  subsequently,  were  a  series  of  acts  so  connected 
together  as  to  form  the  same  transaction  and  that  H  was  liable  to  be 
oharged  and  convicted  of  offences  under  Sectious  385  and  500  of  the  Indian 
Penal  Code  in  the  same  trial. 

Suhrahmania  Ayyar  v.  King-Emperor  ('),  Khushala  v.  Emperor  {'^), 
Uld  Singhara  v.  Emperor    (^),  referred  to. 

Jose  reported  by  T.  J.  Kennedy,  Esquire,  Sessions  Judge,  TJmballa 
Division,  on  IQth  February  1904. 

Abdul  Aziz,  Ilahi  Bakhsh  and  Sakh  Dial,  for   complainant. 
Ishwar  Das,  for  accused. 

The  facts  of  the  case  and  the  referring  order  of  the  Sessions 
udge  are  fully  stated  in  the  judgment  of  the  learned  Chief 
ttdge. 

Clark,  C.  J. — This  ease  has  been  referred   by  the  Sessions     ^th  June  1904. 
idge  under  the  following  order  :  — 

"  The  accused  was  convicted  on  25th  June  1902  on  account 
[of  certain  statements  made  by  him  in  his  defence  as  an  accused 
Iperson  on  29th  April  1902  on  three  separate  charges  framed 
innder  Section  500,  Indian  Penal  Code,  and  in  the  same  trial 
|cm  account  of  a  letter   addressed  by  him    to    the   complainant 


(»)  I.  L.  B.,  XXV  Mad.,  61,  P.  0.         («)  16  P.  R.,  1902,  Cr. 
(=»)  17  P.  R.,  1903,  Cr. 
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"  on  a  separate  charge  framed  under  Section  365,  Indian  Penal 
'*  Code.  The  accused  absconded  during  the  trial  and  wasf 
"  convicted  and  sentenced  in  his  absence.  An  appeal  was  put 
"  in  on  his  behalf  by  a  relative  through  the  agency  of  Lala 
"  iihagat  Ram,  Advocate,  on  28th  July  1902  ;  but  I  have  rejected  = 
"  this  appeal  as  barred  by  limitation,  no  appeal  having  been 
"  put  in  by  the  accused  or  by  an  authorised  agent  on  his  behalf 
"  till  28th  January  1904,  after  he  had  been  arrested  and 
"committed  to  jail  to  undergo  his  sentence,  and  no  reasonable 
"  cause  for  the  delay  having  been  shown. 

"(I)  The  convictions  and  sentences  were  illegal,  because 
"  four  separate  charges,  three  punishable  under  one  section  o£ 
*'  the  Code,  committed  in  the  same  transaction,  and  the  fourtlb/ 
"  under  another  section  of  the  Code,  committed  in  a  difEerenfr 
"transaction,  could  not  be  tried  together,  and  this  error  in 
"  procedure  was  not  merely  an  irregularity,  but  vitiated  the  whole 
"  proceedings.  iSubrahmania  Ayyar  v.  King-Emperor  (^),  Khush- 
"  ala  V.  Emperor  (^),  and  Singliara  v.  Emperor  (*). 

"  (2)  It  is  recommended  that  the  convictions  and  sentences 
"  be  set  aside  and  the  accused  released. 

"  No^e.- -Ponding  order  of  the  Chief  Court  on  the  reference^, 
"  I  have  ordered  the  release  of  the  accused  from  jail  on  substantiftl 
"  security." 


I 


The  facts  are  that  on  6th  January  1902,  Sardar  Bada^ 
Singh  filed  a  complaint  against  accused  under  Sections  500  aii^" 
211,  Indian  Penal  Code.  For  various  reasons  it  was  not  until 
27th  January  1902  that  process  was  issued  on  this  complaint, 
but  on  that  date  a  warrant  for  his  arrest  was  issued. 

Accused,  however,  had  heard  of  the  complaint  filed  against 
him  and  on  23rd  January  1902,  he  wrote  a  letter  to  Sardar 
Badan  Singh  in  which  he  referred  to  the  case  that  the  Sardar 
had  brought  against  him,  and  though  he  denied  having  sent  the 
petitions,  the  subject  of  that  complaint,  he  said  that  he  knew 
many  other  things  against  the  Sardar,  gave  one  instance,  and 
that  he  would  say  a  lot  of  things  against  him  in  Court,  unless 
he  closed  his  mouth  by  giving  him  that  thing  which  he  wouU 
ask  from  him.  The  Sardar  did  not  yield  to  this  threat  and  when 
1  he  accused  made  his  statement  in  Court,  he  on  23rd  April  1902 
made  a  large  number  of  defamatory  statements  against  the  Sardar. 

(•)  I'  I*.  R',  XX7  Mad.,  Gl,  P.  C.  (•■=)  16  l\  B.,  1002.  Cr. 

(»)  17  P.  «.,  1003,  Cr. 
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On  I7th  May  1902  the  Sardar  charged  him  a  second  time 
with  defamation  as  regards  those  charges,  and  accnsed  was 
convicted  at  the  same  trial  on  three  charges  of  defamation  under 
Section  500,  Indian  Penal  Code,  and  on  a  fourth  charge  of 
attempting  to  put  in  fear  of  injury  in  order  to  commit  extortion, 
Section  385,  Indian  Penal  Code. 

The  question  is  whether  the  four*  offences  come  under  Section 
235  (1),  Criminal  Procedure  Code,  which  runs — 

*'  If,  in  one  series  of  acts  so  connected  together  as  to  form 
"  the  same  transaction,  more  offences  than  one  are  committed  by 
"  the  same  person,  he  may  be  charged  with  and  tried  at  one  trial 
"  for  every  such  offence." 

Now  accused's  object  was  so  to  intimidate  and  browbeat  the 
Sardar  as  to  make  him  give  up  his  criminal  case,  and  do  some- 
thing also  in  accused's  favour  besides  ;  he  threatened  that  if 
the  Sardar  did  not  accede  to  his  requests,  that  he  would  make 
charges  against  him  in  Court  and  he  did  so  make  charges. 

It  is  clear  to  me  that  the  threatening  to  make  the  charges 
if  not  squared,  and  the  making  of  the  charges  subsequently, 
is  one  series  of  acta  so  couuecbed  together  as  to  form  the  same 
ti*ansaction,  and  that  it  was  legal  to  convict  at  the  same  trial  on 
both  charges  under  Sections  500  and  385,  Indian  Penal  Code. 

The  conviction  and  sentences  will  therefore  stand,  and  the 
District  Magistrate  will  re-commit  accused  to  jail  to  undergo  his 
sentences. 


No.  19. 

Before  Mr.  Justice  Battigan. 
KIXG-EMPEROR, 

^**'^^'  >    BETISION   SlDB. 

MIRAN  BAKHSH. 

Criminal  Revision  No.  77  of  1904 

Cantonment  Code,  1899,  Sections  94,  104-  Poieir  of  Cantonment  authority 
— Jurisdiction  of  Judicial  Courla  to  interfere  icith  the  discretion  given  to 
Cantonment  authorities— Conviction  for  disobedience  of  order  under  Chapter 
VII — Continuing  bread'. 

Held,  thnt  Section  94  of  the  Cantonment  Code  gives  the  Cantonment 
aulborities  discretionary  power  to  issue  such  orders  as  it  may  think 
proper  with  reference    to  the  repair  of  any   building,  &c..   which   in  the 
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opinion  of  that  authority  the  public  safety  may  require  and  the 
Civil  and  Criminal  Courts  have  no  jurisdiction  to  interfere  with  that 
discretion  unless  it  is  exercised  corruptly  or  maliciously. 

Section  104,  Cantonment  Code,  1899,  does  not  allow  a  prospective 
daily  fine  for  failure  to  comply  with  an  order  under  the  Cantonment  Code 
in  respect  of  the  period  between  the  date  of  the  conviction  and  the  date 
on  which  the  order  may  be  complied  with. 

Crown  V.  Ourditta  and  another  (i),  cited. 

Gasfi  reported  by  D.  G.  Johnstone,  Esquire,  Sessions  Judge,  Sialkot 
Division,  on  8th  January  1904. 
The  facts  of  this  case  are  as  follows  :  — 

The  accused  on  coviction  by  Lieutenaut-Colonel  C.  J.  Robarts,  exercis- 
ing the  powers  of  a  Magistrate  of  the  1st  class  in  the  Sialkot  District, 
was  sentenced,  by  order,  dated  23rd  December  1903,  under  Section  104 
of  the  Cantonment  Code,  1899,  to  Rs.  50  fine  or  eight  days  rigorons  im- 
prisonment,  and  an  additional  fine  of  Rs.  5  per  diem,  or  three  days  rigorous 
imprisonment  for  every  day's  fine. 

The  proceedings  were  forwarded  for  revision  on  the  follow- 
ing grounds : — 

In  my  opinion  the  Cantonment  Magistrate  has  erred  in  this  case. 
In  the  first  place  the  sentence  seems  to  me  illegal  even  if  the  offence 
is  made  out.  Section  104,  Cantonment  Code,  1899,  does  not  allow  "pro- 
spective" fines,  see  Croion  v.  Ourditta  and  another  {^),  which  is  an 
analogous  case.  The  per  diem  fine  is  allowed  only  in  regard  to  those  days 
preceding  the  conviction  during  which  the  accused  has  persisted  in 
failing  to  comply  with  the  order. 

But  I  also  think  the  conviction  iss  illegal.  The  wording  of  Section 
94  of  the  Code  shows  that  notice  under  it  is  only  to  be  issued  in  the 
interests  of  "  the  public  safety,"  while  these  outhouses  are  in  a 
private  bungalow.  Probably  the  proper  course  in  the  present  case  was 
not  to  issue  a  notice  under  Section  94,  but  to  appoint  a  Committee,  under 
Chapter  XX,  to  decide  what  repairs  were  necessary. 

The  judgment  of  the  Chief  Court  was  delivered  by 

I7th  May  1904.  Rattigan,  J. — So  far  as  the  prospective  fine  is  concerned,  the 

sentence  is,  1  consider,  undoubtedly  illegal.  The  principle  laid 
down  in  Groton  v.  Gurditta  and  another  (*),  and  in  the  case 
there  cited  is  applicable,  and  following  those  authorities,  I  set 
aside  that  part  of  the  sentence  which  directs  the  payment  of 
Rs.  5  per  diem  after  the  date  of  conviction  for  every  day  that 
the  default  continues.  I  am  not,  however,  prepared  to  say  that 
the  conviction  is  illegal.     Clause  94  of  the  Cantonment  Code  of 

(0  13  P.  i?.,  19C3,  Cr. 
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1899  isof  generalimport  and  the  provisions  dealing  with  the 
questions  of  repairs  must  bo  read  as  a  particular  case  falling 
within  the  general  scope  of  the  clause.  The  Cantonment 
authority  is  given  power  to  order  any  building,  &c.,  to  be  repaired 
in  such  manner  as  in  the  opinion  of  that  authority  the  public 
safety  may  require.  Whether  or  not  such  repairs  are  necessary 
for  the  public  safety  is  a  question  which  is  left  to  the 
discretion  of  the  Cantonment  authority,  and  provided,  that  in 
tlie  exercise  of  that  discretion  the  latter  authority  does  not  act 
corruptly  or  maliciously,  the  Courts,  Civil  and  Criminal,  will 
not  interfere  with  the  orders  passed  under  the  clause  in  question. 
The  mere  fact  that  the  building  directed  to  be  repaired  is  situate 
within  the  compound  of  a  private  bungalow  does  not  prove  that 
its  repair  is  not  necessary  in  the  interests  of  the  public  safety; 
while,  on  the  other  hand,  it  must,  I  think,  be  assumed  that  the 
Cantonment  authority  before  issuing  a  notice  under  clause  94 
in  respect  of  such  building  was  assured  that  the  repairs  directed 
to  be  carried  out  were  actually  necessary  in  those  interests. 
The  section  does  not  require  the  notice  to  state  that  the  repairs 
are  necessary  for  the  public  safety,  and  if  the  the  notice  is  silent 
on  that  point,  it  should  be  assumed  that  the  authority  which 
issued  the  notice  had  first  satisfied  itself  of  the  necessity  for 
such  repairs.  All  that  the  person  served  with  the  notice  is 
concerned  with  is  the  extent  and  nature  of  the  repairs  which 
he  is  ordered  to  carry  out ;  and  the  extent  and  nature  of  the 
repairs  is  determined  by  the  necessities  of  the  public  safety  as 
they  may  appear  to  the  Cantonment  authority.  Orders  passed 
under  clause  94  are  appealable  to  the  OflBcer  Commandipsr  the 
District  (clause  240  and  Schedule  IV  of  the  Code),  but  they 
are  otherwise  final  and  conclusive  unless  it  can  be  shown  that 
the  authority  which  issue!  them  acted  maliciously  or  corruptly. 
I,  therefore,  uphold  the  conviction  and  sentence  with  the 
modification  above  set  forth. 

Application  dismissed. 
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No.  20. 

Before  Sir  William  Clarh,  Kt..,  C hi ''f  Judge,  and  Mr.  Justice 

Chatterji. 

f  CROWN, 

RivisioN  Side.    |  y^^^^^ 

'  SHULUHAM. 

Criminal  Revison  No.  U26  of  1903. 

Adjournment  of  trial — Competency   of  Criminal  Courts  to  alloiv  costs  of  n 
adjournment— Criminal  Procedure  Code,  1898,  Section  344.  ■ 

Held,  that  the  words  "  on   such  terms  as   it  thinks  fit  "  in  Section  344, 
Criminal   Procedure   Code,  justif}^   Criminal   Courts   in   allowing   costs  of 
adjonrnment  to  the  party  endamaged  by  such  adjournment.  a 

Case   reported    hy    C.    J.   HalUfax,    Esquire,   District  Magistrate^ 
Lahore,  or^  Wth  Di^cember  1903.  i 

The  facts  of  this  case  are  as  follows  : — 

The  complaint  against  Mr.  Shuldham  is  founded  on  a  letter  adresaed 
by  him  to  one  Mrs.  Hay,  which  is  on  the  tile  and  which  is  alleged  by 
complainant  to  be  defamatory.  The  charge  of  defamation  was  under 
trial  by  Mr.  Williamson,  Magistrate,  Ist  class.  Ou  one  of  the  dates  fixed 
for  the  hearing  of  the  ciiarge,  viz.,  on  the  28th  August  1903,  the  accused 
was  present,  but  the  complainant  was  absent,  and  sent  a  certificate  that 
she  had  fever.  Upon  the  case  coming  up,  the  Magistrate  passed  the 
following  order  — 

"Complainant  does  not  appear  but  sends  a  letter  from  an  Assistant 
Surgeon  to  say  she  has  fever  (this  is  dated  25th  August).  Her  pleader 
wants  an  adjournment  and  accused  says  he  has  been  put  to  expense  with- 
out notice.  His  costs  are  Rs.  28-6-0,  if  these  are  paid  by  complainant  by 
5th  September,  the  case  may  be  adjourned  and  a  fresh  summons  sent  to 
accused.  If  by  that  date  the  costs  are  not  paid,  the  order  is  that  the 
case  be  dismissed  nnder  Section  259,  Criminal  Procedure  Code,  in  absence 
of  complainant  to-day.  Accused  is  represented  to-day  by  Lala  Hukam 
Chand."  f 

The  proceedings  were  forwarded  for  revision  on  the  follow- 
ing grounds : — 

The  costs  incurred  by  accused  are  said  to  liave  been  exaggerated  in  his 
account,  amounting  to  Rs.  28-6-0,  and  it  is  argued  that  the  absence 
of  complainant  was  by  the  certificate  of  a  proper  medical  man  proved  to 
bo  unavoidable.  It  is  also  argued  that  personal  costs  are  includad  in 
accused's  account  and  that  such  costs  are  clearly  not  allowable.  I  need 
not,  however,  go  into  these  matters,  for  it  appears  to  mo  that  the  conten- 
tion  put  forward  ou  behalf  of  the  complainant  is  correct,  viz.,  that  costi 
are  not  admissible  under  the  Criminal  Procedure  Code  in  the  ciroam- 
■tanoea  io  which  the  Magistrate  ordered  their  payment  here.    The  only 
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section  which  perhaps  might  be  reliq^  on  to  justify  the  order  as  to  costa 
seems  to  be  Section  344,  Criminal  Procedure  Code,  but  it  appears  to  me 
that  the  word  "terms"  in  this  section  does  not  refer  to  "  costs."  If 
accused  incurred,  on  account  of  the  applicant's  absence  on  28th  August 
1903,  any  expense  or  inconvenience  for  which  he  ought  to  be  compensated, 
the  Court  can  compensate  him  when  it  decides  the  case  :  if  it  convicts 
him,  it  can  allow  for  the  expense  and  inconvenience  in  fixing  the 
punishment ;  if  it  acquits  him,  it  can  award  him  a  reasonable  amount 
uoder  Section  250.  Moreover  a  conditional  order  of  discharge,  such  as 
was  passed,  is  quite  irregular. 

The  case  was  originally  heard  by  Chatterji,  J.,  who  referred 
the  point  of  law  involved  to  a  Bench.  The  order  of  reference  by 
the  learned  Judge  was  as  follows  : — 

Chattebji,   J. — The     conditional    order   of     discharge    was    iQij^  April  1904. 
andoubtedly   bad,  but  as  it  never  came  into  operation,  it   is   not 
of  much  consequence  to  discuss  it.     I  leave   it  on  record  that  it  is 
not  legal  in  my  opinion. 

As  regards  the  order  for  costs  the  District  Magistrate  is 
right  in  saying  that  there  is  no  express  provision  for  awarding 
costa  by  interlocutory  order  in  the  Code  of  Criminal  Procedure. 
The  words  *'  on  such  terms  as  it  thinks  fit  "  in  Section  344  are 
perhaps  not  incapable  of  being  construed  to  give  a  Criminal  Court 
this  power  when  granting  an  adjournment.  The  alternative 
in  this  case  was  to  pass  the  order  of  discharge  unconditionally, 
and  as  the  complainant  got  an  adjournment  and  the  accused 
was  endamaged  by  it,  should  the  complainant  be  allowed  to 
apply  for  setting  aside  the  order  for  costs  by  which  she  was 
saved  tlie  consequences  of  a  discharge  of  the  accused.  I  rfefer  the 
question  of  legality  of  the  order  fur  payment  of  costs  to  a  Bench 
as  it  is  of  some  importance  and  not  free  from  diflBculty. 

The  final  judgment  of  the  Court  was  delivered  as  follows  by 

Clark,  C.  J.—  In  "continuation  of  this  Court's  order  of  16th  30M  May  1904. 
April  1904,  admitting  the  revision  to  a  Bench,  we  see  no  reason 
for  holding  that  the  words  "on  such  terms  as  it  thinks  fit"  in 
Section  344,  Criminal  Procedure  Code,  should  not  admit  of  the 
allowing  of  costs  as  allowed  by  the  Magistrate,  and  complainant 
having  benefited  by  the  order  we  should  be  unwilling  to  cancel 
the  order  at  her  instance. 

The  order  of  the  Magistrate,  as  to  costs  allowed,  will  not 
h%  interfered  vrith  by  us  on  revision.  Record  to  be  returned  to 
the  Magistrate. 
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No.  21. 

Before  Sir  William  Clarh,  Et.,  Chief  Judge. 

(  SARDAR  KHAN  AND  OTHERS,- PETITIONERS, 

Rktision  Side.  <  Versus 

i  THE  EMPEROR.,— RESPONDENT. 

Criminal  Revision  No.  369  of  1904. 

Acromplice — Evidence  of,  ^ohom  the  Local  Oovernment  had  pi-omised  not 
to  proser.utH — Admissibility  against  his  accomplices — Criminal  Procedure 
Code,  1898,  Sections  337-339,  342. 

An  accomplice,  whom  the  Local  Government  had  promised  not  to 
prosecute  in  respect  of  an  offence  to  which  Sections  337 — 339,  Criminal 
Procedure  Code,  did  not  apply,  was  sent  up  as  a  witness  for  the  prosecu- 
tion :  Held,  that  he  was  not  an  accused  person  within  the  meaning  of  Section 
342,  Criminal  Procedure  Code,  and  that  there  was  no  bar  to  an  oath  being 
administered  to  him,  and  that  his  evidence  was  therefore  admissible 
against  his  accomplices. 

Nahi  Bakhsh  v.  The  Emperor  (^),  Mool  Singh  and  others  v.  Empress  (^), 
referred  to  and  distinguished, 

Queen-Empress  v.  Mona  Puna  (^)  and  Jhoja  Singh  v,  Queen-Empress 
(*),  followed. 

Petition  for  revision  of  the  order  of  H.  Scott- Smith,  Esquire, 

Sessions  Judge,  Jhelum  Division,  dated  bth  February  1904. 

Muhammad  Shafi,  for  petitioners. 

Turner,  Government  Advocate,  for  respondeat. 

The  judgment  of  the  learned  Chief  Judge  (so  far  as  is 
material  for  the  purposes  of  this  report)  was  as  follows  : — 

■trxti  T       1904  Clark,  C.J. — The  important  question  in  this  case  is  whether 

the  evidence  of  Khanu,  informer,  is  admissible.  It  is  argued  for 
accused  petitioners  that  Khanu  was  an  accused  person  in  the 
case  and  was  neither  pardoned,  acquitted  nor  discharged ;  that 
au  oath  could  not  legally  be  giveu  to  him,  and  that  his  evidence 
was  therefore  inadmissible. 

The  offence  committed  was  burglary,  under  Section  457, 
Indian  Penal  Code,  not  triable  exclusively  by  the  Court  of 
Session,  and  therefore  pardon  could  not  bo  tendered  to  Khanu 
under  Section  337,  Criminal  Procedure  Code. 

The  course  adopted  was  that  prescribed  ia  Punjab  Govern- 
ment order,  Criminal,  No.  2—117,  dated  27bh  April  1898, 
Home— Police,  i.e.,  the  Local  Government  promised  not  to 
prosecute  Khanu  if  he  gave  true  evidence  in  the  case. 

(0  12  P.  R.,  1902,  Cr.  (=•)  j.  L.  R.,  XVI  Bom.,  661. 

e)  38  P.  R.,  1887,  Cr.  (*)  I.L,  R.,  XXIU  Gale.,  493. 
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The  burnflary  was  committed  on  the  night  of  fl^tli  May  1903, 
and  on  24tli  Angnst  1903  Khanu  made  disclosure  to  the  Police, 
and  on  2.5th  Angnat  produced  some  300  rupees  worth  of  the  stolen 
property ;  he  was  arrested  by  the  Police,  and  was  no  doubt  in 
the  position  of  an  accused  person.  On  12th  November  1903, 
the  promise  not  to  prosecute  was  t^endered  to,  and  accepted 
by,  him,  and  the  case  was  sent  up  for  trial  to  the  District 
Magistrate  on  16th  November,  Khanu  being  sent  up  as  a  witness, 
not  as  an  accused  person. 

If  Khanu  had  been  sent  up  as  an  accused  person  his 
evidence  would  no  doubt  have  been  inadmissible  Nabi  BakhsJi  v. 
The  Emperor  of  India  (^)  ;  but  the  case  is  different  when  the 
person  is  sent  up  as  a  witness  and  not  as  an  accused  person  ;  then 
the  Magistrate  is  not  exercising  jurisdiction  over  him,  and  there 
is  no  bar  to  an  oath  being  administered  to  him  under  Section 
342,  Criminal  Procedure  Code. 

The  matter  was  discussed  at  some  length  in  llool  Singh  and 
otlurs  v.  Empress  (*),  where  Plowden,  J.,  held  that  "  Section  342  in 
"  its  widest  interpretation  only  authorizes  an  objection  that  the 
*•  person  offered  as  a  witness  answers  to  the  description  of  the 
*'  accused  person  in  the  inquiry  or  the  trial,  as  the  case  may  be, 
"  in  which  he  is  presented  as  a  witness.  " 

It  was  held  there  that  the  informers,  who  had  also  taken 
part  in  the  commission  of  the  offence,  were  not  accused  persons 
within  the  meaning  of  Section  342,  Criminal  Procedure  Code, 
and  that  their  evidence  was  admissible. 

Queen- Empress  v.  Mona  Puna  (*)  is  a  case  entirely  in  point; 
there  the  Police  arrested  a  man  named  Hari  as  an  offender,  and 
they  illegally  discharged  hira  and  sent  him  up  as  a  witness 
against  his  accomplices,  his  evidence  was  held  admissible,  and 
that  the  word  "  accused "  in  Section  342,  Criminal  Procedure 
Code,  referred  to  a  person  over  whom  the  Magistrate  was 
exercising  jurisdiction. 

This  meaning  of  "  accused  "  was  approved  in  Jhoja  Singh  v. 
Queen- Empress  (♦). 

I  am  of  opinion,  therefore,  that  Khanu  was  not   an   accused 

person  within  the  meaning  of   Section    342,    Criminal  Procedure 

Code,  and  that  it  was  lawful  to  administer  an  oath   to   him,   and 

that  his  evidence  was  admissible. 

Note.— The  learned  Chief  Judge  then  proceeded  to  disoinss  the  evidence 
in  the  case,  and  anally  accepted  the  revision  as  to  one  of  the  accnsed  and 
dismissed  the  appHcation  as  reifarda  the  others. — Ed, 

(>)  12  P.  R,  1902,  Cr.         (')  I.  T,.  R.,  XVI  Bom.,  661. 
(»)  38  P.  R.,  1887,  Cr.         (*)  /.  L.  R.,  XXlIl  Calc,  493. 
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No.  22. 

Before  Mr.  Justice  Chatterji,  CLE. 

r  LACHMAN  DAS,— PETITIONER, 

Rhvision  Sidb.  ■{  Versus 

I  KING- EMPEROR,— RESPONDENT. 

Criminal  Revision  No.  109  of  J  904. 

Legal  Practitioners  ^cf,  18*79,  Section  SQ—Poicer  of  District  Judge  to 
proclaijn  a  person  as  tout— Revision— Power  of  Chief  Court  to  revise  order. 

Eeld,  that  under  the  authority  of  Section  23  of  the  Punjab  Courts  Act, 
the  Punjab  Oovernment  having:  notified  the  Divisional  Court  to  be  the 
District  Court  by  virtue  of  Notification  No.  59,  dated  28th  January  1885, 
for  the  purposes  of  the  Legal  Practitioners  Aot,  a  Diptriot  Judge  in  the 
Punjab  has  no  jurisdiction  to  proclaim  a  person  to  be  a  tout  under  the 
provisions  of  that  Act. 

Held,  also,  that  in  encb  cases  the  Chief  Court  would  not  interfere  in 
the  erercise  of  its  revisional  powers,  on  the  ground  that  the  finding 
impeached  is  against  the  weight  of  evidence. 

Chanan  Das  v,  Queen-Empress  (^),  and  In  fhe  matter  of  Madho  Ram  (*), 
cited. 

Petition  for  revision  of  the  order  of  Khan  Bahadtir   Sheik   Khuda 
BaJchsh,  District  Judge,  Qurdacpur,  dated  ^th  January  1904. 

At  the  first  hearing  of    this   appeal   the  judgment  of    the 
Chief  Court  was  delivered  as  follows  by 

d^fc  MarcA  1904.  Chattekji,  J. — In  regard  to  the  powers  of  interference  of 

this  Court  I  would  follow  Chanan  DasY.  Queen-Empress  (^),  and 
in  the  matter  of  Madho  Earn  {^),  I  do  not  think  we  can 
interfere  on  the  ground  that  the  finding  impeached  is  against 
the  weight  of  evidence. 

Under  the  Punjab  Courts  Act,  Section  23,  the  Locftl 
Government  has  notified  the  Divisional  Judge  to  be  the 
District  Court  for  purposes  of  the  Legal  Practitioners  Act, 
Section  36,  should  be  construed  in  the  light  of  that  notification. 
The  District  Judge  of  Gurdaspur  had,  therefore,  no  jurisdiction 
to  pass  the  order  against  the  petitioner. 

As  this  is  a  quad  judicial  proceeding,  notice  should  issue  to 
^  the  Di.strict  Judge  before  final  orders  are  passed.  '^ 

The  final  judgment  of  the  Coiirt  was  delivered  as  follows  by 
14M  Mav  1904.  Chattekji,  J.  — My   order   of   16th  March   will  be  read  as 

part  of  the  present  one.     For  reasons  given  therein   I   hold   thOj 

{M|3  P.  R.,  1900,  Cr.  (•)  I.  L.  B.,  XXI  All,  181. 


Wot.  1»04.  ]  CRIMINAL  JUDGMBNTS-No.  28.  ^^ 

District  Judge  of  Gnrdaspnr  to  have  been  incompetent  to 
proclaim  the  petitioner  a  tout  under  Section  36  of  the  Legal 
Practitioners  Act. 

I  accordingly  set  aside   the   order   of   the   District  Jodge, 

dated  4th  January  ]904,  ^vithont  prejudice  to  steps  being  taken 

in  accordance  with  law  against   the   petitioner   in  a  competent 

jCcurt. 

Application  allowtd. 


No.  23. 

Before  Mr.  Justice  Chatter ji,  CLE. 

KING-EMPEROR, 

Versus  \   BiTUioM  %v>m. 

GHAZI. 
Criminal  Revision  No.  767  of  1904. 
iliac  hiej— Cattle  trespass^ Liability  of  owner — Penal  Code,  Section  416. 

In  the  absence  of  the  accused  his  cattle  entered  upon  the  Government 
Gtymnasiam  Garden,  held,  that  he  waa  not   guilty  of  committing  mischief. 
liie  act  to  be  criminal  should  be  done  with  dishonest  intention. 
0<ue  reported  by  T.  J.  Kennedy,  Esquire,  Sessions  Judge,  Umbvlla 
Division,  on  SOth  May  1904. 
The  facts  of  this  case  are  as  follows  : — 

The  two  cattle  of  the  applicant,  who  is  a  cow-keeper  of  Umballa, 
•  caught  trespassing  in  the  Government  Gymnasium  Garden  and 
»ken  to  the  pound,  where  they  were  released  on  payment  of  pound  dues. 
The  applicant  was  also  prosecuted  under  Section  426,  Indian  Penal  Code. 

The  accused,  on  conviction  by  Captain  W.  A,  Bailey,  exercising 
(be  powers  of  a  Magistrate  of  the  1st  class  in  the  Umballa  District,  was 
fc^tencod  by  order,  dated  2l8t  April  1904-,  under  Section  <126  of  the  Indian 
Penal  Code,  to  a  fine  of  Rs.  50  or,  in  default,  to  fifteen  days'  rigorous 
imprisonment. 

The  proceedings  were  forwarded  for  revision  on  the  follow- 
ing grounds : — 

(1)  The  conviction  was  not  justified  by  the  evidence. 

(2)  The  mere  fact  of  trespass,  which  was  all  that  was  proved,  iha 
ipplicant  not  being  with  the  cattle  at  the  time,  did  not  justify  the 
Nmolasion  that  the  appellant,  by  any  overt  act  or  illegal  omission,  caused 
wrongful  loss  or  damage  with  intent  to  cause  it  or  knowing  he  was  likely 

I  cause  it. 

(3)  Even  if  it  be  assumed  that,  by  failing  to  take  order  with  his 
•Atie,  the  applicant  was  guilty  of  an   illegal  omission,  and  that  he  must 

>T*  intended  the  natural  consequence  of  this  illegal  omission,  which  was 
hMk  his  cattle  would  trespass  and  cause  damage,  and  he  be  held  guilty 
«ientenca  was  out  of  all  proportion  to  the  grantj  of  the  offence ;  and 
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if  thia  view  be  held,  I  recommend  that  the  sentenca  be  reduced  to  one  «w 
a  fine  of  Rs.  10,  a  quite  sufficient  punishment  to  act  aa  an  effectual 
deterrent  and  prevent  like  offences,  and  the  balance  of  Rs.  40  be  refunded. 

The  order  of  the  Chief  Court  was  as  follows  :— 

Chatterji,  J. — I  agree  with  grounds  1  and  2  of  the  Sessions 

Judge's  order  of  reference,  and   hold  that  the  conviction   foft 

mischief  is  not  tenable. 


1st  October  1904. 


The   conviction   and  sentence    are    quashed  and   the  fin^ 
ordered  to  be  refunded  if  it  has  been  realised. 


Application  allowed.  :% 


I 

BiTIflON   Sl»>.     •{ 

I 

L 


No.  24. 

Before  Mr.  Justice  Beid. 
KING-EMPEROR,— 
Versus 
MAKOHAR  DAS  AND  OTHERS,— ACCUSED.  I 

Criminal  Revision  No.  1424  of  1903. 

Appeal — Appeal  from  order  of  release  of  convict  upon  probation  of  goti 
conduct — Criminal  Procedure  Code,  1898,  Section  562. 

Held,  that  an  appeal  lies  from  an  order  under  Section  562  of  the  Ooik 
of  Criminal  Procedure,  releasing  a  convict  on  his  entering  into  the  bond 
specified  therein. 

Case  reported  by  D.  G.  Johnstone,  Esquire,  Sessions   Judge,  Sial 
Division,  on  I2tk  December  190.3. 
Government  Advocate,  for  Crown. 

The  facts  of  this  case  are  as  follows  : — 
Lala  Arjan  Das,  exercising  the  powers  of  a  lilagistrate  of  the  Ist  ClaVI 
in  the  Bialkot  District,  by  order,  dated  25th  November  1903,  sentence^ 
under  Sections  352  and  511-323  of  the  Indian  Penal  Code,  accused  No.  1 
to  one  month's  rigorous  imprisonment  and  to  furnish  a  security  of 
Rs.  100  for  good  behaviour  for  six  months,  and  aconsed  Nos.  2  and  3  alM 
to  execute  a  bond  for  the  same  sum  and  time. 

The  proceedings  were  forwarded  for  revision  on  the  follow- 
ing grounds  : — 

In  my  opinion  the  lower  Court's  decisiou  on  the  merits  in  this  case  is 
of  doubtful  soundness.  I  agree  with  that  Court  that  the  affair  did  not 
happen  in  the  way  the  patwari  (complainant)  says,  and,  judging  by  th« 
real  circumstances,  it  is  very  unlikely  that  an  unprovoked  assault  was 
made  on  the  patwari.  I  think  he  must  have  used  violence  to  rescue  his 
mare  and  so  got  beaten,  I  do  not  reject  the  evidence  of  Sardar  Baghel 
Singh ;  no  doubt  he  tells  truly  what  lie  saw,  but  even  his  statement  i» 
tinged  with  his  natural  prepossession  that  the  patwari  had  beea 
gratuitoualy  aisaulted. 
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I  The  case  of  Manohar  Das  is  one  for  revision  by  the  Chief  Court.  The 
icase  of  the  other  two  accused  ia  one  regarding  which  I  have  doubt  in 
Iconnection  with  the  matter  of  the  proper  remedy. 

I  The  relevant  portiong  of  the  Code  of  Criminal  Procedure  are  the 
jFollowing : — 


Section  404 — "No  appeal  shall  lie  from  any    judgment  or  order  of 
Criminal  Court  except  as  provided  by  this  Code.  " 


Section  408—  "  Any   person  convicted  or    on  trial   held   by 

Magistrate  of  the  1st  Clas3  may  appeal  to  the  Court  of  Sessions.  " 

Section  413— '' There  shall  be  no  appeal  by  a  convicted  person  in 
oases  in  which  ....  Magistrate  of  tlie  1st  Class  passes  a  sentence  of 
imprisonment  not  ezc«eding  one  month  only,  or  of  fine  not  exceeding 
fifty  rupees  only,  or  of  whipping  only,  " 

Section  562 —  "  In  ativ  case  in  which  a  person  is  convicted  of ... .  offence 
fmder  the  Indian  Penal  Code  punishable  with  not  more  than  two  years' 
imprisonment  before  any  Court ......  the  Court  may,  instead  of  sentenc- 
ing him  at  once  to  any  punishment,  direct   that   he  be  released  on  his 

filtering  into  a  bond to  appear  and  receive  sentence  when  called 

i^n  and    in    the    meantime    to    keep    the    peace    and    be    of    good 
btfaaviour. " 

In  this  case  the  Court  had  proceeded  under  Section  562,  Criminal 
rocedure  Code.  It  has  convicted  appellants  2  and  3,  hence  Section  408 
plies.  It  has  not  passed  a  sentence  of  imprisonment  or  of  fine  or  of 
lipping,  hence  Section  413  has  no  application.  The  bond  is  not  one 
dar  Section  118,  Criminal  Procedure  Code,  hence  Section  4()6  doei  not 
1^.  Also  the  bond  was  not  taken  under  Chapter  YIII  of  the  Code,  and 
Section  125  does  not  apply.  The  conclusion  I  am  forced  to  is  that, 
iotly  speaking,  an  appeal  lies  under  Section  408,  though  this  result,  in 
m  of  the  policy  of  Section  413,  seems  strange. 

I  beg  that  the  learned  J  udges  may  decide  the  point. 

Meantime  Manohar  Das  is  admitted  to  bail  on  surety  in  R«.  80. 

Gase  referred  to  Chief  Court. 

The  judgment  of  the  Chief  Conrt,  aa  far  as   is   material  for 
arposes  of  this  report,  was  delivered  by 

UiD,  J. — Section  408  of  the   Code  of  Criminal   Procedure    20t\  April  1904. 
a  right  of  appeal  to  any  person  convicted  on   a   trial    held 
[Magistrate  of  the  Ist  Class.     Sections  413  and  414  deprive 

ivict  of  this  right  in  certain  cases  where   petty  sentences 

ssed. 

.ection  562  provides  that  a  convict  may  be  released  on 
ng  into  a  bond  to  appear  and  receive  sentence  when  called 
ind  to  be  of  good  behavioor. 
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Counsel  for  the  Crown  contended  that  inasmuch  as  release 
on  such  bond  is  more  lenient  treatment  than  being  sentenced  td 
fine  or  a  short  time  of  imprisonment,  the  intention  of  the  framefll 
of  the  Code  was  to  deprive  the  person  released  of  the  right 
appeal  from  the  conviction,  and  that  an  appeal  does  not  lie 
a  conviction  without  a  sentence. 

The  statutory  deprivation  of  the  general  right  of  appei 
allowed  by  Section  408  must  be  construed  strictly,  and  I  a| 
unable  to  hold,  in  the  face  of  the  clear  terms  of  thai  sectioi 
than  an  appeal  does  not  lie  from  a  conviction  without 
sentence. 

If  it  be  conceded,  for  the  sake  of  argument,  as  contended  bj 
Counsel  for  the  Crown,  that  an  order  of  release  on  a  bond  nndil 
Section  562  is  a  sentence,  it  is  not  a  sentence  of  imprisonment  09 
of  fine  or  of  whipping,  the  only  sentences  specified  in  Sectitai 
413  and  414. 

For  these  reasons  I  concur  with  the  learned  Sessions  Jndgi 
that  an  appeal  lies  from  an  order  under  Section 
releasing  a  convict  on  his  entering  into  the  bond  specifi#l 
therein. 

Counsel  for  the  Crown  contended  that  Section  404  bars  ai 
appeal  from  such  orders  of  release,  but  that  order  goes  with  ti 
conviction. 

Note. — The  rest  of  the  judgment  is  not  material   for  the   purpoaei 
this  report. — Ed. 


BlTMIOlf  8mx. 
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No.  25. 

Before  Mr,  JuHict  Ghatterji,  G.  I.  E.,  and  Mr.  Jtmtics 
Rattigan. 

SUNDAR  SINGH  AND  OTHERS,— PETITIONERS, 

V«rsus 

KING-EMPEROR  OF  INDIA,— RESPONDENT. 

Criminal  Revision  No.  838  of  1904. 

Cheating— Cheating  by  penonation— Penal  Code,  Sections  415,  4)6. 

The  petitioners  were  charged  before  the  District  Magistrate  with  < 

offence  under  Section  417  of  the  Penal  Code,  in  that  they   waylaid  oerti 

intending  customers  of  the  complainant  and  falsely  represented  themaalv 

as  belonging  to  the  complainant's  shop,  took  them  to  their  own  shop  on  t 

pretence  that  it  was  the  shop  of  the  complainant  and  sold  Earah  PtrAi 

to  them.     It  appeared  that  the  customers  sustained  no   pecaniary  lo* 

QOUlvqueuoe  of  the  aoouaeda'  acta  rrho  apparently  had   not  tried  to  toi 
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I     anTthing  ont  of  their  victims  and  had  only   charged   the   market  rate  for 
he   Karah.      The    Magistrate  convicted   the  accused  of    the   ofifence  of 
,     viieating,  holding  that  the  deception  must  have  injuriously  affected  the 
I**'  basiness  of  the  complainant. 

Held,  that  the  conviction  was  bad.  To  justify  a  conviction  for  the 
offence  of  cheating  it  is  essential  that  the  person  made  to  deliver  property, 
etc.,  or  to  do  or  omit  to  do  anything  which  cansrs  oris  likely  to  cause  him 
damage  in  body,  mind,  reputation  or  property,  ard  which  be  would  not 
otherwise  have  done,  shcnld  be  the  pi-rfon  who  has  been  deceived. 
The  offence  is  not  committed  if  a  third  psrtv  en  whcm  no  deception  has 
been  practised  sustains  pecuniary  loss  in  cone eqnence  of  the  accused's  act. 

The  Emfreis  V.  Buddha  C),  Einf^----.  V'-tul  AU  (»),  and  Mojey  v. 
The  Queen  (*),  referred  to. 

Petition  for  retiston  of  the  order  of  A.  E.  TJnrry,  Esquire,  Sessions 
Judge,  Amiitsar  Division,  dated  I2th  May  1904. 

Garcharan  Singh,  for  petitioners. 

The  judgment  of  the  Court  was  delivered  by 

Chattebji,  J. — The  complainant  in  this  case  has  a  confec-  \Oth  Augt.  1904. 
tioner's  shop  on  the  Thara  Sahib  near  the  Golden  Temple  at 
Amritsar,  which  is  known  as  the  Fhop  of  Mnnphi  Snndar  Singh. 
Sikh  soldiers  are  in  the  habit  of  coming  to  it  and  of  ordering 
Icarah  pershad  for  the  Golden  Temple.  The  defendants  carry  on 
a  similar  bnsiness  at  a  shop  in  the  Clock  Tower  Square,  which  is 
known  as  that  of  Nanak  Singh,  Sundar  Singh.  The  complainant 
charged  the  accused  with  having  waylaid  certain  soldier?, 
intending  customers  of  his,  and  taken  them  to  their  shop  on  the 
pretence  that  it  was  the  phop  of  ^Inn^hi  Snndar  Singh  and  sold 
karah  pershad  to  them.  The  District  Magif-traie  has  held  this 
proved  and  found  them  guilty  of  cheating  under  Section  417, 
Indian  Penal  Code,  and  fined  Sundar  Singh,  accused,  Ra.  60,  and 
the  rest  Rs.  25  each. 

The  point  for  considejation  ip,  whether  on  the  facts  found 
the  charge  can  be  sustained  The  accneed  did,  indeed,  waylay 
the  soldiers  and  falsely  represent  themselves  as  belonging  to  the 
complainant's  shop,  but  there  is  no  complaint  on  the  part  of  the 
soldiers  that  the  article  supplied  to  them  was  bad  or  that  improper 
rates  were  charged.  On  the  contrary,  the  Magistrate  finds  that 
the  accused  apparently  did  not  try  to  make  anything  out  of  their 
victims  of  their  deception,  and  only  charged  the  market  rat€  for 
the  karah.  The  soldiers,  thus,  were  not  induced  to  deliver  any 
property  or  put  to  any  loss  owing  to  the   deception  practised  on 

(»)  14  P.  J?.,  1880,  Cr.  (»)  All,  W.  N.  (1903),  231. 

(»)  I.  L.  B.,  Xni  Calc,  GOG. 
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them,     1  hey  were  only  made  to  do  what  they  wonld   not  other-  | 
wise  have  done,  viz.,  go  to  the   accused's    shop    and    buy   karah  l 
from  there.     If  any  person   suffered    any  pecuniary   damage  it  , 
was  the  complainant  who  was  deprived  of  some  of  his  customers ;« 
owing  to  the  accused's  act. 

The  offence  of  cheating,  as  defined  in  Section  415,  Indian  : 
Penal  Code,  however  requires  that  the  person  made  to  deliver 
property,  &c.,  or  to  do  or  omit  to  do  anything  which  causes  or 
is  likely  to  cause  him  damage  in  body,  mind,  reputation  or 
property,  and  which  ho  would  not  otherwise  have  done,  should 
be  the  person  who  has  been  deceived.  The  offence  is  not 
committed  if  a  third  party,  on  whom  no  deception  has  been 
practised,  sustains  pecuniary  loss  in  consequence  of  the  accused's 
act.  '  This  is  the  essential  ingredient  in  the  offence  and  the 
learned  District  Magistrate  has  failed  to  take  notice  of  it.  It 
was  the  soldiers  who  were  deceived  into  going  to  accused's  shop. 
The  person  who  suffered  pecuniary  loss  was  the  comphiinant.  It 
is  not  shown  that  the  soldiers  were  endamaged  in  body,  mind  or 
reputation  by  going  there,  and  it  is  expressly  found  that  they 
suffered  no  loss  iii  money.  This,  at  once,  takes  the  accused's  act 
out  of  the  category  of  cheating.  ^ 

It  may  be  said  that  the  soldiers  suffered  at  least  some  mentali"^ 
annoyance  in  being  deceived  into  going  to  a  place  other  than 
that  they  originally  intended  to  go  to.  But  of  this  there  is  no 
trace  in  the  statements  of  the  soldiers  and  the  momentarj^: 
annoyance,  if  there  was  any  at  all,  is  not  a  thing  of  which  thifr 
Criminal  Court  can,  or  ought  to,  take  notice.  Section  95  of  the 
Indian  Penal  Code  would  seem  to  cover  this  part  of  the  case 
which  was  never  urged  before,  or  considered  by,  the  District 
Magistrate. 

No  authority  is  needed  for  a  construction  that  is  obvious 
from  the  language  of  Section  415,  Indian  Penal  Code,  but  cases 
somewhat  analogous,  though  not  on  the  point  we  have  laid 
stress  on,  may  be  found  in  The  Empress  v.  Buddha  (}),  Emperor 
V.  Xutub  Alt  (*),  and  Mojey  v.  The  Queen  (^). 

The  complainant  probably  has  a  civil  remedy  for  the 
wrongful  act  of  the  defendants  which  caused  him  damage,  bat 
every  civil  wrong  is  not  criminally  indictable. 

(»)  14  P.  B.,  1880,  Cr.  («)  AIL,  W.  N.  (1903),  231, 

(»)  I.  L,  R.,  ZVII  Galo.,  60G. 
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We  hold  that  the  accused  have  been  wrongly  convicted,  and 
we  therefore  accept  the  application,  set  aside  their  convictiou, 
and  order  their  fines  to  be  refunded  in  case  they  have  been 
realized. 

Application  allotced. 


No.  26. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 

GUL  KHAN  AND  OTHERS,— PETITIONERS, 

Versus 

THE  KING-EMPEROR,— RESPONDENT. 

Criniinal  Revision  No.  598  of  190J-. 

Recognizance  to  keep  peace — Forfeiture  of  recognizance — Criminal 
Procedure  Code,  1898,  Section  514. 

Wlieii  a  Magistrate  has  before  him  the  fact  that  a  person  convicted 
by  hiin  of  an  offence  of  causing  grievous  hurt  is  under  recognizance  to 
keep  the  peace  and  has  abstained  from  making  any  order  for  the  for- 
feiture of  the  bond,  held  that  it  is  not  competent  for  him  to  inflict  nn 
additional  penalty  on  a  re-consideration  of  the  circumstances  by  adding 
to  his  order  at  a  subsequent  period  an  order  for  forfeiture  of  the  bond,  as  it 
must  be  held  that  he  had  determined  at  the  trial  not  to  proceed  on  it 
for  that  particular  instance  of  breach  of  the  peace. 

Parbutti  Churn  Bo^e  anl  ano'her  ('),  referred  to  and  followed. 
Petition  for  revision  of  the  order  of  Major  C.  P.  Egerton,  District 
Magistrate,  Rawalpindi,  dated  6th  January  1904;. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  :  — 

Claek,  C.  J. — On  25th  July  1902  security  to  keep  the 
peace  was  taken  from  certain  persons  under  Section  107, 
Criminal  Procedure  Code.  On  6th  July  190"^  Mr.  Copeland 
convicted  these  persons  of  cau8ing,  on  9th  May  190.3,  grievous 
hart,  under  Section  .326,  Indian  Penal  Code,  and  sentenced  them, 
some  to  one  year  and  some  to  eight  months  rigoi'ous  imprison- 
ment. In  his  judgment  he  referred  to  the  fact  that  they  were 
on  security  to  keep  the  peace,  but  passed  no  order  as  to 
forfeiture  of  their  bonds. 

On  27th  July  1903  the  Deputy  In^pactor  of  Police  reported 
that  their  bonds  had  been  forfeited,  and  Mr.  Cjp3land  on  13th 
November  1903  ordered  the  amount  of  the  bonds  to  be  paid  in  the 
first  instance  by  the  principals,  and  in  their  default  by  the 
sureties. 


Revision  Side. 


Jth  July  190-4. 


C)  3  Cute,  L.  R.t  406. 
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The  Magistrate  having  inflicted  sentences  of  imprisonment  ';' 
with  the  knowledge  that  the  bonds  were  forfeited,  and  having 
abstained  from  making  any  order  for  the  forfeiture  of  the  bonds,  _^ 
it  must  be  taken  that  he  determined  not  to  proceed  on  them  for  | 
that  particular  instance  of  breach  of  the  peace.  It  was  not  open 
to  him  to  re-consider  and  add  to  his  order.  At  the  time  of 
conviction  the  Magistrate  should  take  the  whole  case  into  con- 
sidei-ation  and  pass  once  for  all  what  he  considers  a  suitable 
punishment,  and  not  proceed  piecemeal  by  passing  a  sentence 
at  that  time,  and  subsequently  passing  an  order  for  forfeiture 
of  bond. 

There  is  nothing  to  show  that  the  Magistrate .  did  not 
consider  the  first  sentence  as  fully  suflBcient  in  all  the  circum- 
stances  of  the  case,  and  if  he  had  determined  to  forfeit  the  bonds 
he  might  have  iutlicted  shorter  terms  of  imprisonment  {vide 
Farbutti  Gkurn  Bose  and  another  (^). 

I  set  aside  the  orders  of  the  lower   Court,   and   direct   that 

the  bonds  be  not  forfeited. 

Application  allowed. 


Afpgi.i:.atk  Side. 


No.  27. 

.^^    Before  Sir  William  GlarJc,  Kt,,  Chief  Judge,  an  d 
Mr,  Justice  Ghatterji,  G.  I.  E., 

KING-EMPEROR  OF  INDIA,— APPELLANT, 

Versus 

BILLU  MAL,— RESPONDENT. 

Criminal  Appeal  No.  225  of  1904. 

Punjab  Municipal  Act,  1891,— Sections  92,  05— Erection  or  re-erection 

of  a  building— Projection  or  encroachment  on  a  street— Distinction  between— 

Authority  to  add  any  projection  or   encroachment   over  a  street  without  the 

permission  of  the  Committee. 

Held,  that  Section  92  of  the  Puajab  Manicipal  Act  refers  to  buildings 
to  be  erected  on  private  property  and  Section  95  to  buildings  which 
encroach  or  project  iato  a  street  and  therefore  it  is  not  lawful  for  the 
owner  of  such  building  to  add  to  or  place  agaiaafc  or  in  front  of  his  building 
uny  projection  or  encroachment  without  first  obtaining  the  written  per- 
mission  of  the  Committee. 

Appeal  from  the  order  of  H.  A.  Sams,  Esquire,  District  Magistrate^ 
Amritsar,  dated  I3th  October  1903. 
Turner,  Government  Advocate,  for  appellant. 
Ganpat  Rai,  for  respondent. 

0)  3  Calc,,  L.  R,  406. 
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The  judgment  of  the  Court  was  delivered  by 

Clark,  C.  J.— On  1st  December  1902,  Billu  Miil  applied  to  12M  July  1904. 
the  Municipal  Committee  for  permission  to  build  a  chaj'ja  and, 
receiving  no  answer  within  six  weeks,  he  built  the  chajja,  he 
was  then  prosecuted  and  convicted  under  Section  95  of  the 
Municipal  Act  XX  of  1891,  he  appealed  to  the  District  Magistrate 
who,  following  Aya  Ram  v.  Queen-Emprest  (^)  and  holding  that 
Section  92  (5)  of  the  Municipal  Act  applied  to  the  case,  acquitted 
Billu  Mai. 

The  Local  Government  has  appealed  from  this  acquittal  and 
the  question  for  decision  is  whether  Section  92  or  95  of  the  Act 
is  applicable. 

In  our  opinion,  speaking  generally,  Section  92  refers  to 
buildings  erected  on  private  property,  and  Section  95  to  buildings 
which  encroach  or  project  into  a  street,  and  where  a  building 
extends  on  to  a  street  written  permission  of  the  Committee  is 
necessary. 

This  chajja  is  an  encroachment  on  the  street,  and  Billu  Mai 
has  no  written  permission  to  baild  it  and  is  therefore  guilty 
under  Section  95.  It  was  argued  by  his  counsel  that  the  place 
where  the  chajja  was  built  was  not  a  street,  but  this  was  not 
idvanced  in  either  of  the  lower  Courts,  and  we  are  satisfied  that 
the  chajja  was  built  in  a  street. 

We  accept  the  appeal,  and  set  aside  the  order  ot  the  District 

Magistrate  and  fine  Billu  Mai  Rs.  25,  in  default  one  week's  simple 

imprisonment. 

Appeal  allowed. 

No.  28. 

Before  Mr.  Justice  Chatterji,  CLE. 

IMAM-UD-DIN,— PETITIONER, 

Versus 

HU  RMAZJEB,— RESPONDENT. 

Criminal  Revision  No.  848  of  1904. 

Master     and   servant— Breach   of   coatract    by   artificer,   workman   and 

libourer — Liability  for  breach  of  contract  to  serve  as  an  actor  in  a  theatrical 

company — Penal  Code,  Section  4>92— Workman's  Breach  of  Contract  Act,  1859, 

Section  2. 

Held,  that  the  terms  artificer,  workman,  and  labonrer  in  Section  402  of 
-he  Indian  Penal  Code,  and  Section  2  of  the  Workman's  Breach  of  Contract 

(»)9P.  B.  1901.Cr. 


REV18I0N  Side. 
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Act  have  reference  to  only  those  occupations  iu  which  mamial  labour  is  an  '  f 
essential   element,    and  that  they  do  not  n]iply  to  contracts  to  servo  as  an 
actor  in  a  theatrical  company. 

Yarmouth  v.  France  (*),  Palmer  v.  Snoio  (^),  Eegina  v.  Sahhoi  (^),  Upper 
Assam  Tea  Company  v.  Thnpur  (♦),  Empreas  v.  Bhagnan  Bhivsan  (^),  Koonjo 
Beharry  Lai  v.  Paja  Doom.ney  ("),  and  In  re  Eli  Ormorad,  ex-parte  ('). 
referred  to.  Ii 

Petition  for  revision  of  the  order  of   Major  II.  S.  Fox-Strangways, 
District  Magistrate,  Ludhiana,  dated  IGth  June  1904. 

Muhammad  Shafi  and  Muhammad  Shah,  for  petitioner. 

Hira  Lai  and  Sukh  Dial,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

] 5th  Aug,  1904-.  CHATfERjr,  J. — The  petitioner,   Imam-od-din,  entered   into 

a  written  agreement  with  the  complaint's  Dramatic  Company  to 
serve  as  an  actor  in  their  troupe  for  two  years  on  certain  terms, 
which  are  unnecessary  to  recite  here  The  complaint  is  that  be 
has  left  the  company  suddenly  without  any  notice,  and  he  is 
beiug  prosecuted  under  Section  492,  Indian  Penal  Code. 

The   case   was    originally   heard   by   Lala   Sansar   Chand, 
Magistrate,  1st  class,  Ludhiana,   who   held   that   the   accused,, 
an  actor,  was  not  an  artificer,  workmau   or  labourer   within   the 
meaning  of   the  section,  and  that  the  prosecution,  therefore,    did 
not  lie.     He   dismissed     the   complaint     under    Section     203,  J 
Criminal  Procedure  Code. 

The  complaiaant  applied  to  the  District  Magistrate,  Major 
Fox-Strangways,  to  revise  this  order,  and  he  accepted  the  ^ 
application,  on  tbe  ground  that  "  a  workman  is  a  man  who  works, 
and  a  laboui-er  one  who  labours,  acting  is  labour,"  set  aside^ 
the  Magistrate's  order  and  sent  the  case  to  another  Magistrate^ 
for  trial.  The  present  petition  challenges  the  validity  of  the- 
District  Magistrate's  ruling  that  the  section  covers  a  calling  likej 
that  of  the  petitioner. 

The   words   "  artificer,"  "  workman  "  and    "  labourer  "    ai 
not  defined  in  the  Indian  Penal  Code,   and  the   ordinary    rule 
interpretation  applicable  to  such  cases   is,  that   they   are    to 
deemed  to  be  used  in  their   ordinary   popular    sense   unless   tl 
context  shows  otherwise.     The  first  Magistrate,  therefore,   vei| 
properly  resorted  to  standard    works   of  reference   as  to  tl 


(»)  L.  B.,  19  Q.  B.  Dn.,  647.  (*)  4  B.  L.  R.,  App.  1 

(»)  L.  R.,  1  Q.  B.  (1900),  725.  (*)  I.  L.  R.,  VIl  Bom.,  379 

(»)  12  W,  B.,  76,  Cr.  (0)  u  W,  k,  29,  Cr. 

(')  L.  R.,  13  L.  J.  M.  C,  73. 
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meaning  of  words,  such    as  Webster's    Dictionary   and   Crabb's 
English  Synonyn^.s  fcr  iheir  interpreialion.     He  also  consulted 
certain  ccmmerifaries  on  the  Code  itself  and  with  the  help  of  these 
came  to  his  decision.     The  District  Magistrate  may  have  a  sti'ong 
opinioB  en  the  subject  and  no  doubt  in  his   mind  as   regards   the 
interpretation,  but  the   refisons  he  gives  for  setting  aside  the  view 
of  the  fii'st  Court  are  somewhat  startling.     If    because   acting  is 
labour  and  a  man  who  labours  is  a  labourer,  an  actor  is  a  labourer 
within  the  purview  of  Section  492,  Indian  Penal   Code ;  there    is 
not  an  office  judicial,  executive,  revenue  or  ministerial,   however 
high  it  may  be,  the  holder  of  which  cannot  be  brought  under  the 
same  category.     When  a  Magistrate  is  said  to  labour  at  his  desk, 
when  his  work  is  said  to  be  hard,  he  is  a  labourer,  or   workman, 
within  the  section,  and  the    District   Magistrate   himself,   thus, 
may  be  proceeded  against  under  it,  provided  certain   conditions 
are  fulfilled.     But  this  would  be  reducing  the  construction  to  an 
absurdity.     Every  kind  of  toil  is  labour,  but  the   word    labourer 
is  not  used  to  denote  every    one  who  has   to   undergo   labour  of 
some  kind,  mental  or  physical,  but  only  one  who  does   physical 
labour  of  a  certain   kind.     For    instance,  domestic  servants   are 
not  deemed  included  in  the  term.     The  same   remark  applies   to 
the  word   workman.     On   the   ordinary  interpretation  of   these 
terms  the  authority  of  the  works   consulted  by    the   first  Court 
appears  to  be  conclusive,  and  I  do   not  know   how   the  learned 
District    Magif-tiate   brushed  them   aside.     He   lost  sight  of  a 
primary  principle  of  judicial  construction  when   he  interpreted 
the  words  from  their  derivstion  regardless  of  the   popular  use  of 
them  and   of  the   context.     That   principle  is,  that  the   special 
meaning  given  in  the  statute  itself  in  its  defining  clauses,   and  if 
there  is  none    such,  the  ordinary   and  popular  sense  of  the 
word  used,  if  not  opposed  to  the  context,  is  to  be  understood. 
The  District  Magistrate  has  followed  a  third  course,  -which   is 
calculated  to  lead  one  far  away  from  the  object  and  scope  of  the 
provision  of  the  Act  under  consideration. 

The  quotations  from  Webster  and  Crabb's" English  Synonyms 
given  in  the  first  Magisti alt's  judgment  show  the  exact  shades 
of  distinction  in  the  meaning  of  these  words.  According  to 
Webster,  an  artificer  is  one  who  requires  power  of  contrivance 
and  adaptation  in  the  exercise  of  his  profession.  It  suggests 
neither  the  idea  of  mechanical  conformity  to  rule  which  attaches 
to  the  term  artisan,  nor  the  ideas  of  refinement  and  of  peculiar 
skill  which  belong  to  the   term   artist.     On^bb    says :   "  The 
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musician,  sculptor  and  painter  are  artists ;  the  carpenter,  the 
sign-painter  and  blacksmith  are  artisans.  The  artificer  is  an  in- 
termediate term  betwixt  the  attist  and  the  artisan  ;  manufactnrera 
are  artificers,  and  in  an  extended  senpe  any  one  who  makes  a 
thing  by  his  contrivance  is  an  artificer." 

It  is  evident  that,  judged  by  these  authorities,  an  actor  or 
musician  like  the  petitioner,  cannot  be  held  to  be  within  the 
meaning  of  the  words  artificer,  labourer  or  woikman,  and  the 
prosecution  would  fail. 

A  permissible  mode  of  construction  of   words   in    a    statute 
when  the  rules  above  given  fail,  is  to  look  to  the  sense  in   which  ' 
they  have  been  used  in  Acts   pari  materia.     There  is  hardly  any 
Indian  statute  to  which  reference   can  be   made  with   advantage 
in  this  counection,  but  they  are  found  in  certain  English  Acts  to 
which  the  commentators  on  Section   492   have   resorted   for  the 
purpose  of  interpretation.     In  Wharton's  Law  Lexicon, referring 
to  certain  Acts  of  George  IV,  artificers   are  defined  to  be  persons 
who  are   masters  of   their   art  and  whose   employment  consists  i.^ 
chiefly  in   manual   labour,  labourers,  servants   in    Lusbandry  or  v 
manufacturers   not   living  intra    mania.     The   most   exhaustive 
discussion  of  the  meanings  of   these  terms  is   given   in    Stroud's 
Judicial  Dictionary,  2nd  Edition,  in  which,  under  Article  Att/ficer, 
he  says,  "  there  is  little  doubt  that  the  personal  exercise  of  some 
manual  labour,  and  that  of  a  skilled  kind,  is  essential  to  the  terra 
"  Artificer."     Under  head  labour,  referring  to  the   definition   of 
workman  in  the  Employers   and   Workmen  Act,  1875,   and  the 
Employers  Liability  Act,  1880,  he  points  out  that  the  expression 
used  is  manual  work  not  manual  labour,  for  many  occupations 
involve  the  former  but  not  the  latter,  such   as  telegraph   clerks, 
and  all  persons  enaged  in  writing,  and   hence  it  was  held  thpt  a 
tram  car  driver,  who  is  not   engaged  in   manual   labour  though 
engaged  in  manual  work,  is  not  a    workman,   and    he   sums   up 
thus  :  "  Probably  the  true  meaning  of  labour  is  this,  '  real  labour 
is  that   which    tests   muscles   and    sinews,'    per  Lord    Esher  in 
Yarmouth  v.  France  (^),  See  also  Encyclopedia  of    the    Laws  of 
England,  Volume  VII,  Article  Labourer.    Under  the  definition  of 
workman  in  the  Employers   and  Workmen   Act,   38  and   39,  V. 
C.  Ch.  90,  it  means,  "any  person  other  than    a  domestic  servant 
who,  being  a  labourer  servant  in  husbandry,  jonrneyman,  artificer,',^' 
handicraftsman,    miner,  or   otherwise  engaged  in  manual  labour, 
works  under  a  contract  of  service  or   personally   to   execute   any 
C)  L,  B.,  19  Q.  B.  Dn.,  647. 
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■  ork  or  labour."     This  is  a  most   comprehensive  definition  for 
general  purposes  and  has  been  adopted  in  other  similar  Acta. 

It  is  useless  to  refer  to  the  numerous  English  cases  bearing  on 
the  subject,  for  they  are  based  on  particular  Acts,  but  in  Palmer 
V.  Snow  (^),  a  barber  was  held  not  to  be  an  artificer,  workman 
or  labourer,  it  was  doubted  whether  a  barber's  assistant  fell 
within  the  definition  of  "  labourer," 

There  is  no  Indian  authority  directly  in  point,  i.e.,  covering 
the  case  of  an  actor  belonging  to  a  theatrical  company.  It  has 
been  held  following  the  English  authorities  that  domestic  servants 
are  excluded  from  the  scope  of  the  section.  Begina  v.  Snhhoi  ('), 
similarly,  those  who  contract  to  supply  wood,  Upper  Assam  Tea 
Company  v.  Thapur  (^),  or  to  render  service  for  agricultural  and 
other  purposes,  Empress  \.  Bhagican  Bhivsan  (*).  In  Kionjo 
Beharry  Lai  v.  Baji  Doomney  ('),  a  silk  spinner  in  a  factory  was 
held  to  come  within  the  section,  and  the  judgment  speaks  of 
him  as  a  labourer  whose  business  is  to  spin  silk,  and  who  is 
skilfal  in  that  business. 

None  of  these  cases  would  apply  to  an  actor  in  a  theatrical 
company  unless,  at  any  rate,  the  interpretation  from  original 
derivation  employed  by  the  District  Magistrate  is  adopted.  The 
absurd  consequences  to  which  it  would  lead  have  already  been 
pointed  out.  The  remarks  of  the  Law  Commissioners,  who 
framed  Chapter  XIX  of  the  Indian  Penal  Code,  show  the  reason.^ 
for  introducing  its  provisions  in  the  Code,  though  they  cannot 
be  used  to  interpret  the  words.  The  preamble  to  Act  XIII  of 
1859,  which  is  a  statute  in  pari  materia  and  in  which  these  very 
words  occur,  shows  that  the  object  in  introducing  the  penal 
provisions  of  that  Act  was  to  help  **  manufacturers,  tradesmen 
and  others  in  the  Residency  towns  who  snfFered  much  incon- 
venience from  fraudulent  breaches  of  contract  on  the  part  of 
artificers,  workmen  and  labourers."  Now  the  word  "  others  " 
most  be  construed  ejusdevi  generis  with  the  two  preceding 
words,  and  this  would  seem  to  exclude  cases  like  the  present. 

The  authority  most  favourable  to  the  construction  contended 
for  by  the  prosecutor  is  perhaps  ex-parle  Eli  Ormerod  (•),  in 
which  it  was  held  that  a  designer  who  invents  and  draws  patterns 
10  be  afterwards  engraved  on  rollers,  to  be  used  iu  calico 
printing,    was   included    within   the   terms    "artificer  or   other 

(»)  I    R,  1  Q.  B.  (1900),  725.         (*)  i.   L.   R.,  Vll  Bom.,  379. 

(»)  12  W.  B.,  76,  Cr.  (»)  14  W.  R.,  29,  Cr. 

(»)  4   B.  L.  R.,  App.  1.  < ')  L.  R.,  13  L.  J.  If.,  C.  73, 
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person "  in  certain  statutes  of  George  IV.  Williams,  J-,  who 
delivered  the  judgment,  was  of  opinion  that  ho  was  so  included 
by  the  operation  of  the  word  other,  as  his  occupation  was  not 
so  different  from  the  employment  of  the  persons  specified  as  not 
to  bring  him  within  those  words,  rhis  is  perhaps  the  utmost 
extension  which  the  word  artificer  has  received  in  a  Court  of 
justice.  But  even  this  extension  does  not  appear  to  me  to  cover 
the  case  of  an  actor  employed  in  a  theatrical  company.  Of 
course  it  is  to  be  borne  in  mind  that  the  act  is  a  wholly  different 
one,  in  a  different  counti^y,  and  the  construction  is  an  authority 
only  by  way  of  analogy. 

After  cai^efully  considering  the  works  of  reference  on  the 
interpretation  of  words,  the  decisions  of  the  Indian  and  English 
Court?,  and  the  preamble  to  Act  XIII  of  1859,  I  am  of  opinion 
that  these  words  in  Section  492,  Indian  Penal  Code,  have 
reference  to  occupations  in  which  manual  labour,  i.e.,  the  use  of 
muscles  and  sinews,  is  an  essential  element,  and  this  is  most,  if 
not  exclusively  so,  in  the  connotation  of  "  labourer,"  less  so  in 
"  workman,"  which  has  the  most  extended  signification  of  all, 
and  least  so  in  "  artificer,"  which  connotes  a  special  class  of  work 
requiring  skill  and  power  of  contrivance.  I  am  also  of  opinion 
that  the  word  artificer,  taken  by  itself  and  also  in  connection 
with  the  context,  has  reference  to  the  industrial  arts  and  not  to 
the  fine  nrts.  In  re  Eli  Ormerod  suggests  this  interpretation 
and  is  supported  by  it.  For  example,  a  person  who  printa 
portraits  or  original  pictures,  even  though  he  works  under  a 
contract  with  a  picture  dealer,  is  not  an  artificer  but  an  artist,  as 
Webster  and  Crabbe  say  ;  but  one  who  copies  or  reproduces  those 
pictures  by  photography  or  any  other  process  may  be  included 
within  the  term  artificer.  The  petitioner's  work  belongs  to  the 
department  of  fine  arts,  and  though  some  physical  effort  is 
required  in  it,  eg  ,  the  use  of  the  vocal  muscles  in  speaking  and 
singing  and  of  the  body  in  motions  and  gestures  in  acting,  the 
essential  ingredient  is  intellectual. 

I  hold,  tlierefore,  that  the  words  under  discussion  do  not 
cover  his  case,  and  that  Section  492  does  not  apply  to  him. 

1  accept  the  application,  and  cancel  the  order  of  the  District 
Mat'istrate  and  thereby  aflSrm  the  order  of  Lala  Sansar  Chand, 
dismissing  the  complaint. 

Application  alhwtd. 
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No.  29. 

Before  Sir  William  Clarh,  Et.,  Chief  Judge ^  and  Mr.  Justice 

Chatter ji,  CLE. 

AMIR  SINGH,-PETITIONEE, 

Versus  Ritisiok  Sid*. 

KING-EMPEROR,— RESPONDENT.  ^ 

Criminal  Revision  No.  810  of  1904. 

Sanction  to  proseeufe—  Charge  againtt  a  Munsiffor  the  alleged  offence 
f  defamation  while  acting  in  his  judicial  capacity. 

Held,  that  a  charge  against  a  Munaif  of  nsing  defamatory  language 
while  he  was  sitting  in  his  Conrt  as  a  Jndge  and  the  complainant's 
case  was  actually  before  him  could  not  be  entertained  by  a  Magistrate 
•vithout  the  previous  sanction  of  Governmeat  under  Section  197  of  the 
Code  of  Criminal  Procedure, 

In  re  Oulam  Muhammad  Sharif-ud-Daulah  (*),  BaJchshi  Ram  Labhaya 
V,  Devan  Oanpat  Rai  ('),  and  yur  BaJc'sl  v.  The  Emperor  (»),  cited  and 
followed. 

Xando  Lai  Basak  v.  Mitter  (*),  dissented  from. 
Petition  for   revision  of   the    order   of  M.    W.    Fenton,    Esquire, 
District  Magistrate,  Jullundur,  dated  \^th  June  1904. 

Grey,  for  petitioner. 

Government  Advocate,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Chattebji,  J.  -  On   21st  May    1904  one    Labhn  Ram   filed  a     9th  July  \^0\. 
complaint  in  the  Court   of  the  District  Magistrate  of  Jallnndur 
against  Chaudhri  Amir  Singh,  Munsif  of  Phillour,  to  the  follow- 
ing effect : — 

On  19th  May  he,  complainant,  went  into  the  Munsif 's  Court 
in  connection  with  a  case  he  had  there  and  the  Mnnsif  asked 
him  why  he  had  not  brought  his  witnesses.  He  replied  that  his 
witnesses  were  to  attend  that  day  before  Lala  Bishambar  Das, 
Munsif  of  Jullundur.  Upon  this  the  Mansif  broke  out  into  the 
most  foul  abuse  of  his  female  relatives  which  greatly  incensed 
him.  On  coming  out  after  getting  a  date  fixed  he  told  the 
people  present  in  the  Court  premises  that  they  must  have  heard 
how  he  had  been  insulted  by  the  Munsif,  and  that  he  would  take 
steps  to  get  himself  righted  at  the  Sadar.  He  then  started  for  the 
I     city  and  had  gone  about  four  hundred  paces  when  Nizam-ud-din, 


(»)  I.  L.  R.,  II  Mad.,  439.  (»)  17  P.  R.,  1908,  Cr. 
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Naib-SherifF,  Chiragh  Din,  Abdul  Aziz  and  Jhande  Shah,  peons, 
seized  him  and  took  him  back  to  the  Court-room.  The  Munsif 
again  abused  his  female  relatives  and  made  him  sit  four  hours 
in  the  Courfc-roora  in  illegal  confinement.  At  last  the  Munsif 
told  him  that  he  would  be  let  off  if  he  wrote  a  petition  asking  for 
forgiveness  or  would  be  sent  to  the  judicial  lock-up.  He  being 
a  simple  man,  wrote  such  a  petition  under  the  undue  pressure  of 
the  Munsif  on  which  he  was  released. 

In  his  statement  before  the  District  Magistrate  on  2l8t  May, 
the  complainant   repeated  the   substance  of  his   complaint,   but  ■ 
made   certain  additions    which  are,   however,  unimportant  in  so 
far  as  the  present  proceedings  are  concerned. 

The  District  Magistrate  issued  summons  under  Sections 
342,  500  and  506,  Indian  f*enal  Code,  and  after  taking  the 
evidence  for  the  prosecution,  on  10th  June  1904,  framed  charges 
under  the  same  sections,  to  which  the  accused  Munsif  pleaded 
not  guilty,  and  stated  that  all  he  had  said  and  done  to  the 
complainant  was  in  his  capacity  as  a  public  servant  and  Judge. 
The  case  was  then  fixed  for  the  22nd  June. 

On  14th  June  the  accused  filed  a  petition  before  the  District 
Magistrate  pointing  out  that  the  prosecution  could  not  be 
entertained  without  the  sanction  of  the  Local  Government,  and 
that  the  Court  was  not  competent  to  hear  the  case,  and  praying 
that  the  objection,  which  had  been  taken  before,  might  be 
disposed  of  before  proceeding  further.  The  District  Magistrate 
upon  this  recorded  an  order  that  the  question  would  be  decided 
when  the  final  judgment  in  the  case  was  delivered. 

The  Munsif  has  thereupon  filed  the  present  application 
asking  this  Court  to  revise  the  proceedings  of  the  District  Magis- 
trate and  to  quash  them  on  the  ground  of  want  of  jurisdiction 
in  the  absence  of  sanction  from  the  proper  authority.  There  is 
also  in  the  alternative  a  prayer  for  transfer  to  another  District 
if  the  objection  as  to  jurisdiction  is   held  untenable. 

A  long  argument  was  addressed  to  us  on  the  4th  instant 
by  the  counsel  for  the  petitioner  and  the  Government  Advocate 
on  the  part  of  the  District  Magistrate.  It  was  admitted  by  the 
latter  that  the  charges  under  Sections  342  and  5C6,  Indian 
Penal  Code,  were  not  cognizable  without  the  sanction  required 
by  Section  197  of  the  Code  of  Criminal  Procedure,  as  the  acta 
of  the  accused  complained  of  were  unmistakably  done  in  his 
capacity  of  Judge.     But  he  strenuously  maintained  that  the 
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charge  of  defamation  did    not  come   within  the    scope  of  Section 
197,  Criminal  Procedure  Code,  and  could  proceed. 

We  may  here  point  oat  that  had  the  complainant  merely 
complained  of  the  acta  of  the  accused  set  forth  in  his  complaint 
without  making  any  reference  to  his  character  as  a  public  ser- 
vant, and  it  had  not  appeared  in  the  evidence  for  the  prosecution 
that  they  were  done  by  the  accused  in  his  capacity  as  a  Judicial 
OflScer,  it  would  have  been  the  duty  of  the  accused  to  establish 
his  objection  by  evidence.  If  such  evidence  was  found  satisfac- 
tory the  case  could  have  been  thrown  out  on  the  technical  ground 
in  the  final  judgment.  But  here  the  complaint  makes  it  clear 
that  all  the  acts  were  done  while  the  accused  was  sitting  in 
Court  a"  a  Munsif,  and,  we  may  say,  the  evidence  for  the  prose- 
cution shows  the  same.  Under  these  circumstances  we  think  the 
Distrii'.t  Magistrate  should  have  disposed  of  the  objection  before 
proceeding  further,  for  if  the  accused's  acts  were  those  of  a 
Judge  working  in  that  capacity,  the  Magistrate  had  no  jurisdic- 
tion to  take  cognizance  of  the  offences  which  those  acts  aie  said 
to  amount  to  without  the  sanction  specified  in  Section  197, 
Criminal  Procedure  Code. 

As  the  charges  under  Sections  342  and  506,  Indian  Penal 
Code,  are  admitted  not  to  be  cognizable  without  sanction,  there 
is  no  need  to  further  discuss  them.  It  is  obvious  that  the  action 
attributed  to  the  accused  was  taken,  upon  the  showing  of  the 
complaint  itself,  by  him  in  his  capacity  of  Judge  (I'.e  ,  Munsif) 
and  in  no  other,  and  the  learned  Government  Advocate  has 
done  well  in  catting  short  the  argument  on  these  heads.  The 
proceedings  in  so  far  as  these  charges  are  concerned  mast  be  set 
aside. 

As  regards  defamation,  the  rulings  of  the  High  Courts  are 
conflicting.  See  in  re  Gulam  Muhnmmad  Sharif -ud-Baulah  (^), 
which  is  very  analogous  to  the  present  case,  in  which  it  was 
held  that  a  Judge  using  defamatory  words  in  respect  of  a 
witcess  in  a  case  being  tried  by  him  could  not  be  prosecuted 
under  Sections  600  and  504  without  the  sanction  of  Government 
or  the  High  Court.  On  the  other  hand,  in  Nando  Lai  Ba$ak 
V.  Mitttr  ("),  it  was  ruled  that  such  sanction  was  not 
required.  Reference  is  made  in  the  latter  case  to  certain 
rulings  of  the  Bombay  High  Court,  which  arc,  however,  not 
directly  in  point,  and  to  a  circular  of  the  Calcutta  Court  issued 

(>)  /.  ii.  B.,  IX  Uad.,  439.  i*)  I.  L.  R.,  XXVI  Calc,  869, 
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under  Act  XLVofl861,  and  an  unpublished  ruling  of  that 
Court,  and  it  is  held  that  the  current  of  authority  in  that  Court 
is  in  favour  of  the  view  that  no  sanction  is  required.  In  the 
course  of  their  judgment  dealing  with  the  question  the  learned 
Judges  observe  :  "  The  language  of  the  section  (197,  Criminal 
"  Procedure  Code)  '  is  accused  as  such  Judge,'  &c.,  seems  to  us 
"  suiBcieut  to  indicate  that  the  offence  charged  r  ust  involve,  as 
"one  of  the  elements  that  it  was  committed  by  a  person  filling 
"  that  character,  and  it  is  not  apparent  why,  i,i  cases  outside 
**  that  category,  the  sanction  provided  for  by  the  section  should 
"  be  required.  "  They  also  refer  to  the  enlarge  d  control  which 
Section  197  of  the  present  Code  of  Criminal  Pror;edure  gives  to 
the  Fjocal  Government  over  prosecutions  of  this  jlass  as  a  ground^ 
for  thinking  that  defamation  is   outside  the  scopr  of  the  section. 

As  the  point  is  not  free  from  difficulty,  we  have  examined 
the  language  of  all  the  Codes  of  Criminal  Protadure  since  1861 
bearing  on  this  question.  "We  find  that  the  general  tendency  of 
then:  has  been  to  enlarge  the  immunity  of  puMic  officers  and 
Judges  from  prosecution  for  offences  committed  in  their  public 
or  official  capacity  without  sanction.  In  the  first  (/ode  of  Criminal 
Procedure  (Act  XLV  of  1861),  Section  167,  t  le  immunity  is 
limited  to  offences  punishable  under  the  Ind  an  Penal  Code. 
The  Code  of  1872  (Act  X),  Section  466,  extends  t  to  any  offence, 
and  Inhere  was  a  second  clause  which  exempted  t!  ese  persons  from 
prosecution  for  acts  purporting  to  be  done  in  tie  discharge  of 
their  duty  except  with  the  sanction  of  Governmi  ut,  and  the  last 
clauf^e  provided  that  Government  might  limit  the  persons  by 
who  n,  and  the  manner  in  which,  the  proseciition  was  to  be 
com  ucted  and  the  Court  before  which  the  tria'  was  to  be  held. 
The  Code  of  1882  (Act  X),  Section  197,  is  similarly  worded, 
thorgh  the  second  clause  is  omitted.  In  the  present  Code,  Act 
V  oi  1898,  Section  197,  the  words  of  the  corre,- ponding  section 
of  tl  e  previous  Code  are  reproduced,  but  power  is  taken  for  the 
Local  Government  to  determine  the  offence  or  oifences  in  respect 
of  which  the  Judge  or  public  servant  is  to  be  prosecuted. 

In  our  Court  it  was  held  in  Bakhshi  Ram  Libhaya  v.  Diwan 
Qanpat  Bai  (^),  (Plowden  and  Roe,  Judges)  that  a  Municipal 
Commissioner  who  had  taken  part  in  framing  resolution  which  the 
complainant  considered  defamatory  was  protected  by  Section  1^7. 
The  learned  Judges  discussed  the  language  of  tlie  various  Codes 
of  Criminal  Procedure  and  the   authorities  cited  above,  except  the 

(»)  14  P.  B.,  1890,  Or. 
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Calcutta  case,  which  is  later  in  point  of  date,  and  approved  of 
the  Madras  rnli  ig.  They  interpreted  the  section  to  mean  "  that 
"a  public  servant  is  accused  as  such  public  servant  c?  an 
"  offence,  when  the  act,  alleged  to  be  an  offence,  is  imputed  to 
"  him  as  an  act  committed  by  him  in  the  character  of  a  public 
"servant."  In  Nur  Bakhsh  v.  The  Em'peror  {^),  a  Munici- 
pal Commissio.er,  who  had  written  a  letter  in  his  capacity  of 
such  Commissio  ler,  alleged  to  contain  defamatory  statements  was 
held  to  be  withii  the  protection  of  the  section,  and  Bakhshi  Ttain 
Labhaya  v.  Diu  in  Ganpat  Bai  ('),  was  cited  and  followed. 

It  will  thu5  be  seen  that  in  our  Court  the  point  now  i  nder 
consideration  h  s  been  ruled  in  favour  of  the  applicability  c  f  the 
bar  of  Section  1  »7  in  strictly  analogous  cases.  The  second  case 
was  decided  a  ter  the  enactment  of  the  present  Code,  and 
defamation  was  held  to  be  an  offence  falling  within  the  sei  tion. 
After  a  careful  onsideration  of  the  words  of  the  section  itself  we 
see  no  adequate  reason  to  differ  from  these  authorities.  It  is 
undisputed  that  the  alleged  defamatory  words  were  uttered  by 
the  accused  wLile  he  was  sitting  in  Court  and  the  complainant's 
case  was  actual  y  before  him  and  he  was  dealing  with  it.  It 
may  be  admitte  i  that  if,  while  sitting  there,  the  accused  had 
called  up  a  person  who  had  not  a  case  before  him  and  who  was 
not  amenable  to  his  jtirisdiction  as  Judge,  and  abused  or  defamed 
him,  his  action  vould  not  be  protected  by  the  section,  inasmuch 
as  he  quad  such  person  was  not  acting  in  a  Judicial  capacity. 
But  here  he  was  acting  in  the  discharge  of  his  duties  as  a  Judge, 
and  the  words  ]  urported  to  be  uttered  only  in  that  capacity  and 
in  no  other.  It  is  difficult  to  see  how  such  a  case  can  be  held  to 
be  one  in  which  the  offence  can  be  said  not  to  be  charged  against 
a  Judge  as  such.  There  is  in  our  opinion  no  cogent  ground  for 
departing  from  the  plain  words  of  the  section  and  attributing  to 
them  a  different  meaning. 

The  sectiov.  appears  to  have  been  enacted  to  prevent  a 
clashing  of  jurisdictions,  and  to  afford  immunity  to  Judges  and 
public  servants  in  the  discharge  of  their  public  functions  without 
fear  of  being  called  to  account,  except  at  the  instance,  or  with 
the  sanction,  of  Government,  or  some  authority  to  whom  they  are 
subordinate.  I"  a  civil  judicial  officer  who  makes  any  comraenta 
on  the  conduct  of  a  litigant  or  a  witness  appearing  in  his  Court 
is  made  liable  tj  a  prosecution  at  once  for  defamation  or  under 
Section  604,  Indian  Penal  Code,  in  a  Criminal  Court,  and  it'  the 
(»)  17  P.  R.,  1902,  Or.  (»)  14  P.  JJ.,  1890,  Cr. 
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Criminal  Court  is  to  take  upon  itself  to  criticize  his  proceedings 
and  to  punish  him  according  to  its  own  views  of  the  facts,  such 
officer  must  be  materially  crippled  as  a  public  servant,  and  the 
interests  of  the  public  must  suffer.  The  law  has,  therefore, 
provided  that  he  is  exempt  from  prosecution  unless  Government 
or  his  authorized  superior  after  giving  due  attention  to  the  case 
considers  that  the  prosecution  should  proceed.  This  provision 
may  in  some  instances  curtail  individual  rights  of  redress,  but 
it  is  evidently  one  for  the  benefit  of  the  public  as  a  whole. 
The  section  should  therefore  in  our  opinion  receive  a  liberal, 
rather  than  a  narrow  construction,  the  object  of  it  being  borne 
in  mind. 

The  interpretation  put  on   the  section  in  the  Calcutta  case,  at 

page   862  of  the  report,  is   somewhat  obscurely  worded,  but  if  the 

meaning  be  that  it  covers  only  those  offences  which  can  be  committed 

by  a  public  servant   or  Judge  in  his  official  capacity  and  no  other, 

it  appears  to  unduly  restrict  the  plain  grammatical  gense   of  the 

language  employed,  which   merely  requires  that  the   offence  shall 

be  one  done  by  a  public  servant  or  Judge  in   the   exercise   of  his 

functions  and  does  not  appear  to  exclude  offences   which  can 

also   be  committed  by  persons  other  than   public    servants.     The 

interpretation  put  upon  the    words   "as  such"  by  Sir  Meredyth 

Plowdenin  Bakhshi  Bam  Labhaya  v.  Diwan  Ganpat  Bai  (^),  n»., 

"  that  the  act  alleged  to  be  an    offence,   is   imputed   to    him   as 

"  an  act  committed  by  him  in  the   character  of  a  public  servant" 

appears  to  us  to  be  more  in  accordance    with  the  meaning  of   the 

language  employed  and  more  consonant  to  reason  and  sound  sense. 

The  view  taken  in  the  Madras  case  (In  re  Qulam  Muhammad  Sharif- 

ud-Daulah  (**))  also  agrees  with  it.    The  learned  Judge  then  says: 

"  If  defamatory   language  were  used  by  a  Judge  to  a  person  out  of 

"  Court  when  not  sitting  or  actually  officiating  as  a  Judge,  it  seems 

"  quite  clear  that  no  sanction  under  Section  197   of  the  Code  of 

"  Criminal   Procedure  would   be  required ;  but   the   case,   as   it 

"  seems  to  me,  would  be  different  if  the  same  words  were  used  by 

"  the  Judge  in  the  course  of  the   trial  of  a  suit.     He  is  then  acting 

*'  in  his  official  capacity,  and  it  seems   impossible  that  the   words 

"  used  by  him  in  the  course  of   the  trial    can  be  uttered   in   bis 

"  private  capacity.     The  words  uttered   are  then  uttered  as  Judge 

"  and  nof  'ip  a  private  individual,  and  if  any   criminal  offence hw 

"  been  onuuitted  in  the  uttering  of   them,  the   offence  has  been 

"committed  as  a  Judge."     To  us   this   reasoning  appears   to  be 


(»)  14  r.  R.,  1890,  Cr.  (»)  I,  L.  R.,  IX  Mad.,  439. 
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cogent,  and  we  have  onrselves  in  discussing  the  question  excluded 
the  case,  inadveitently  omitted  by  the  learned  Judge,  in  which 
a  Judge  sitting  in  Couit  uses  defamatory  language  to  a  person 
whose  case  he  is  not  trying  and  quad  whom  therefore  he  is  not 
discharging  his  judicial  functions,  from  the  protection  of  the 
section. 

The  Madras  case  is  one  directly  in  point  and  agrees  with  two 
decisions  of  our  Court  which  are  also  strictly  analogous.  The 
Calcutta  case  is  also  in  point,  but  the  other  authorities  cited 
therein  have  only  an  indirect  bearing  on  the  question  we  are 
considering,  which  is,  whether  defamation  by  a  Judge  in  his 
judicial  capacity  comes  within  the  purview  of  Section  197  of  the 
Code  of  Criminal  Procedure.  We  think  the  weight  of  authority 
on  this  point  preponderates  in  favor  of  rlie  view  we  me  disposed 
to  take. 

We  accordingly  hold  that  the  charge  of  defamation  also 
could  not  proceed  like  the  charges  under  Sections  342  and  506, 
Indian  Penal  Code,  without  the  sanction  required  by  Section  i97. 
Criminal  Procedure  Code. 

We  quash  the  proceedings  of  the  District  Magistrate  for 
want  of  jurisdiction  and  order  the  discharge  of  the  accused. 

Application  allowed. 


No.  30. 

Before  Mr.  Justice  Battigan. 
JIWAN  DAS,— APPELLANT,  . 

Versus  \  AppBLi,4Tf  Si  op 


KING-EMPEROR,— RESPONDENT. 
Criminal  Appeal  No.  224  of  1904. 
Murder — Attempt  to  murder— Pursuing  complainant  with  an  ax8  raited 
"Penal  Code,  Sections  307,  326,  511. 

In  order  to  constitute  an  offence  indictable  under  Section  307  of  the 
Indian  Penal  Code  there  must  be  an  act  done  under  such  circamslancea 
that  death  might  be  caused  if  the  act  were  carried  to  its  utmost  possible 
limits  without  any  interference  from  without.  TJierefore  where  the  acta 
■ommitted  by  the  accased  consisted  only  in  ranning  after  the  coraplaiu.int 
vith  an  axe  in  liis  hand  and  raising  it  to  the  shoulder  when  about  four 
■  idams  from  the  complainant,  but  before  there  was  time  to  do  anything 
■  r  in  pursuance  of  hia  purpose,  the  axe  was  snatched  out  of  the 
I's  hand,  held,  that  the  accused  was  net  guilty  of  an  attempt  to 
ommit  murder  as  neither  of  hi3  acts  could  pc-  sc  have  caused  death,  bnfc 
ihat  he  was  gnilty  of  an  attempt  to  cause  grevious  hurt  punishable  under 
Section  511  read  with  Section  32C  cf  the  Indian  Penal  Code. 


84  CBIMIKAL  JTJDGWEKTS-No.  80.  [  Bfcobd 

Reg   V.   Cassidy   (i),   Empress   v.    mddha    C^),    and  Data   Bam  v.   The 
Empress  ('),  referred  to — 

Appeal  from    the   cyder   of  T.ala  Tililtan   Lai,   Additional  District 
Magistrate,  Multav,  dated  5th  March  1904. 
Grey,  for  appellant. 

The  judgment  of  the  learned  Judge  was  as  follows : — 
4ith  July  1904.  Raitigan,  J. — The    accused    has  been   convicted  by    the 

Additional  District  Magistrate  of  Mulfan  of  an  offence  under 
Section  .S07,  Indian  Penal  Codt>,  or  urdcr  Sections  826-511, 
Indian  Penal  Code,  and  sentenced  to  five  years'  rigorous 
imprisonment,  including  three  months  solitary  confinement. 

The  facts  regarding  which  there  is  no  dispute  are  briefly  as 
follows  :— Accused,  who  is  apparently  a  very  troublesome  person 
and    addicted    to    a  pernicious  habit  (f  filing  complaints  against 
all  and  sundry,  presented  a  petition  to  the  Distict  Superintendent  ^ 
of  Police,  Multan,  against  Gnlab  Mai,  y resent  complainant,  and  '] 
various  other  persons,     These  persons  together  with  accused  duly 
appeared  before  the  District  Superinterdent  of  Police,  and  in  the 
courseof  the  enquiry  Gulab  Ma)  stated  that  accused  was  a"  wicked 
man  "  and  that  if  he  was  not  actually   a  lunatic,   his    acts   were 
strongly  suggestive  of  insanity.     These  remarks  annojcd  accused 
extremely.     The  District  Superintendent  of  Police,  after  hearing  ■ 
what   the    pa)ties    had   got    to  say,    dif-misstd    them    and   they': 
all  went  out   of    his    bnngalew.     Frcm    this   point  the   accounts 
given  by  the  jiof-ecuticn  and  defence  witncffes,  lespt ciively,  are  v 
not  in  harmony.      According  to  the  prosecution,  Gulab  Mai  and  : 
Shama  Mai  (bi(  ther  of  accuf-ed)  were  proceeding  towards  the  town 
when,  just  },s  they  came  oppcsite  to  Amira's  shop,  accused    camo 
running  up    after  them  holding  an  axe  on  his  shoulder,  ready  to 
strike.     He  is  said  to  have    called    out    to    Gulab    Mai,   from   a 
distance  of  some  four  kodams  :     "  I,  the  pagal,  have  come.     Take 
care    of     yourself,  "  whereupon    Gulab   Mai   ran   off  and    took 
refuge    in   Amira's    shop,   accused   meanwhile  being  seized  and 
disarmed  by  his  brother  and  one  Bahawala  who   came   up   from 
the  opposite  direction. 

The    defence   witnesses   admit   that  accused,  who  was  in  a 
very  excited  frame  of  mind,  follov^ed  Gulab  Mai  and  Shama  Mai 
when    the   party    left   the    District   Superintendent   of    Police's-' 
bungalow,  and   that   he    thieatened    to    drag  their  females  in toj 
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Court,  but  they  deny  that  he  had  an  axe  in  his  hand  or  that  he 
attempted  to  assault  the  complainant. 

The  first  question,  then,  which  I  have  to  decide  is,   whether 
the  story  for   the  prosecution  or  that  for  the  defence  is  the  true 
one.     After  careful  consideration  I  have  come  to  the   conclusion 
that  the  former  is   the  more  credible.     In  the  first  place  it  is 
an  admitted   fact   that   the   accused   was   excessively    annoyed 
at  Gulab   Mai's   remarks    before    the    District   Superintendent 
of   Police   and   that   he   did    actually    follow    the   complainant 
and   used    threatening    language    towards  him.     Then,  from 
the  patwari'a  evidence  it  is  clear  that  after  leaving  the  District 
Superintendent  of  Police's  bungalow   the   accused  could   easily 
have  gone  to  his  own  house,  which  was  close  by,  and  secured  an 
axe.     The  mere  fact,  then,  that  he  apparently  had  no  such  weapon 
when  he  appeared  before  the  District   Superintendent   of   Police 
counts  for  nothing.      Finally,  the  witnesses  for   the   prosecution 
(Amira,  Hira,  Gnlabu  and  Babawala)  seem  to  be  quite  impartial, 
whereas  there  is  not  a  single  witness  produced  for  the  defence  of 
whom  this   can  be  said,  or  who  has  not  some  motive  for  giving 
evidence  against  the  complainant,  or  in  favour   of  the  accused. 
No   doubt  in   one  sense  the  accused  has  made  enemies  of  all  the 
inhabitants  of  his  District    by  prefen-ing    complaints  against 
everybody   with   the  utmost  impartiality,    but   the  prosecution 
witnesses  have  not  in  this  respect  suffei-ed  any  more  at  his  hands 
than  have  the  other   members   of  the   community,   and   no  one 
seems   to   pay  any   serious  attention    to   the  ridiculous  charges 
preferred  by  him.     On  the  other  hand,  there  is  in  each  instance, 
80  far  as  the  defence  witnesses   are   concerned,   some  good  and 
substantial  reasons  why  those  witnesses  should   want   either   to 
favour   the   accused   or  to   do   an   ill  turn  to  the   complainant. 
Looking  then  to  the  probabilitios  and  admitted  facts  of  the  case, 
to   the  excited   state   in    which   the    accused   was,    and    to  the 
character  of  the  witnesses,  I    have  no    hesitation    in    concluding 
that  the   story   as   told  by  the  complainant    and  the  other  pro- 
secution witnesses  is  true,  and  that  the  accused  did  actually  have 
an  axe  in  hand  ready  to  strike  the  complainant. 

Upon  this  finding  I  have  now  to  consider  what  offence,  if 
any,  the  accused  has  committed.  And  here  I  have  no  doubt  that 
the  conviction  under  Section  307,  Indian  Penal  Code,  is  wrong. 
That  section  provides  that  "  whoever  does  any  act  with  such 
"  intention  or  knowledge  and  under  such  circumstances  that  if  he 
"hy  that  act  caused  death  he  would  bo  guilty  of  murder,  shall 
"  bo  paoishod,"  etc.,  etc.     Now  tho  act  which  is  puniahablo  under 
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this  section  is  an  act  which  is  itself  capable  of  causing  death,  or, 
in  other  words,  Section  307  only  applies,  "  when  the  accused  has 
"  done  an  act  which  if  carried  to  its  utmost  possible  limits, 
"  without  any  interference  from  without,  would  have  caused 
"  death  (Mayne's  Criminal  Law,  paragruph  460).  "  In  the  case 
before  me  the  acts  which  were  done  by  the  accused  were  (1) 
running  after  the  complainant  with  an  axe  in  hand  and  (2) 
raising  the  axe  to  the  shoulder  when  about  four  kadams  from 
the  complainant.  Neither  of  the  acts  could  per  se  possibly 
canso  death.  Had  the  accused  gone  further  and  had  he  struck 
at  the  complainant  with  the  axe  he  would  no  doubt  have  done  an 
act  capnbh  of  causing  death,  and  if  he  had'  done  that  act  with 
such  intention  or  knowledge  that  if  by  that  act  he  had  actually 
caused  death  he  would  be  guilty  of  murder,  he  would  clearly 
have  committed  an  offence  under  Section  307  if  death  had  not  in 
fact  been  caused  simply  because  some  cause  independent  of  his 
volition  had  prevented  death  from  being  so  caused.  But  on  the 
facts  as  established  the  accused  did  not  do  any  act  which  could 
itself  have  caused  death,  and  for  this  reason  I  hold  that  the 
alternative  conviction  under  Section  307,  Indian  Penal  Code, 
was  erroneous  and  must  be  set  aside. 

The  next  question  is,  whether  the  alternative  conviction 
under  Sections  326-511,  Indian  Penal  Code,  is  correct.  Section 
511  is  in  terras  much  wider  than  Section  307.  Under  the  last 
mentioned  section  the  act  done  must,  as  I  have  said,  be  one 
capable  of  causing  death,  and  it  mast  also  be  the  last  pro  ximate 
act  necessary  to  constitute  the  completed  offence  ;  under  Section 
5 1 1  the  act  may  be  any  act  in  the  course  of  the  attempt  towards 
commission  of  the  offence.  There  is  a  conflict  of  authority  as  to 
whether  an  attempt  to  murder,  if  the  act  done  is  one  which  does 
not  fall  under  the  purview  of  Section  307,  can  be  punished  under 
Sections  299,  300  511.  The  Bombay  High  Court  have  held  that 
it  can  be  so  punished  (Cassidt/'s  case  (^)).  The  Allahabad  High 
Court,  on  the  other  hand,  have  held  that  it  cannot  (Niddha's 
ca-e  (*)).  The  ratio  decidendi  of  the  Allahabad  ruling  is 
that  Section  307  was  meant  to  be  exhaustive  and  "  that  no  Court 
"  has  any  right  to  resort  to  the  provisions  of  Sections  299  and 
"  300,  read  with  Section  511  for  the  purpose  of  convicting  a 
"  person  of  the  offence  of  attempted  murder,  which,  according 
"  lo  the  view  of  the  Court,  does  not  come  within  the  provision 
"  of  Section  307." 

(1)  IV  Bom.,  H.  0.  «.,  17.  («)  I.  L.R.,]arAU.,38. 
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If  in  this  case  it  were  necessary  to  hold  that  the  accused 
intended  to  murder  the  complainant  it  woald  have  been  incum- 
bent on  me  to  decide  -whether  the  view  of  the  Bombay  or  that 
of  the  Allahabad  High  Court  was  the  more  authoritative.  The 
latter  is  the  more  recent  but  the  former  has  the  support  of  Mr. 
Mayne,  who  gives  good  reasons  for  preferring  it.  But  I  now 
express  no  opinion  on  this  point  as  I  consider  it  more  probable 
that  all  tliat  the  accused  intended  to  do  was  to  cause  grievous 
hurt  to  the  complainant  than  that  he  intended  to  cause  his  death 
and  an  attempt  to  commit  an  oflence  punishable  under  Section 
326  is  certainly  punishable  under  Sections  326-511. 

It  was  suggested  by  Mr.  Grey  that  the  accused's  act  did  not 
go  beyond  the  mere  stage  of  preparation  towards  the  commission 
of  an  offence.  To  this  I  cannot  assent.  Had  he  merely  gone 
to  his  house,  and  after  secnring  the  axe  followed  the  complainant 
his  acts  might  well  have  been  considered  as  amounting  merely 
to  '*  preparation."  The  case  would  then  have  been  covered 
by  the  authority  of  Data  Earn  v.  The  Empress  (^),  where  all 
that  was  proved  was  that  the  prisoner  and  his  brother  having 
had  a  quarrel,  the  former  ran  off  and  fetched  a  sword  but 
before  he  did  any  act  towards  using  the  sword  against  the 
complainant,  the  prisoner  was  seized  by  other  persona  and 
immediately  disarmed.  Here,  however,  the  accused  on  ap- 
proacliing  the  complainant  actually  raised  the  axe  above  his 
shoulder  and  was  rushing  at  the  complainant  with  the  axe  so 
raised  and  ready  for  striking.  This  act  was,  I  think,  assuredly 
one  done  in  the  course  of  an  attempt  to  cause  grievous  hurt 
towards  the  commission  of  such  offence. 

I  hold,  therefore,  that  the  accused  attempted  to  commit  an 
offence  punishable  under  Section  326,  Indian  Penal  Code,  and 
that  the  alternative  conviction  under  Sections  326-511  was  right. 

As  regards  the  punishment  inflicted,  I  do  not  think  that  a 
sentence  of  five  years  rigorous  imprisonment,  with  three  months 
solitary  confinement,  is  at  all  excessive  in  a  case  of  this  kind. 
The  accused  is  a  dangerous  person  and  the  offence  of  which  ho 
has  been  convicted  is  one  calling  for  a  snbstan  tial  sentence. 

I  accordingly  set  aside  the  conviction  under  Section  307, 
Indian  Penal  Code,  but  I  uphold  the  conviction  and  sentence 
under  fc^ections  326-51 1,  and  dismiss  the  appeal. 

Appeal  dismiisad. 

(')  45  P.  JJ.,  1882,  Cr. 


I 


88  CRIMINAL  JUDGMENTS— No.  31,  C  Record 

No.  31. 

Before  Mr.  Justice  Chutterji,  CLE.,  and  Mr.  Justice 
liohertson. 

KING-EMPEROR, 

Rbtimoh  Sidb.   \  Versus 

KADU. 

Criminal  Revision  No.  631  of  1904. 

Pardon — Commitment  of  person  to  whom  pardon  has  been  tendered — 
Duty  of  Court  before  which  prosecution  is  instituted  to  inquire  whether  such 
pardon  has  been  forfeited — Criminal  Procedure  Code,  1898,  Section  339. 

Beld,  that  a  Sessions  Judge  is  competent  to  order  the  cDmmitment  of 
an  accused  person  to  whom  a   conditional   pardon    had   b(  en   tendered  if' 
he  finds   that  the    conditions    of  the    pardon  have  not  been  fulfilled.     But 
in  such  case  one  of  the  questions  of  fact  to   be  tried  and  decided  at  the 
trial  will  be  whether  the  accused  has  or  has  not  forfeited  his  pardon. 

Empress  v.  Mussammcit  Miriama  (*),  and  Mussdnimut  Tabun  v. 
Crown  {^),  cited  and  followed. 

Queeri'Empreis  v.  Manick  Chandra  Sarkir  (^),  and  Queen-Empress  v. 
Manna  Singh  (♦),  distinguished. 

Queen-Empress  v.  Mihan  Singh  ('),  and  Hargulal  v.  Empei'or  of 
India  ("),  doubted  and  not  followed. 

Case  reported  by  Lata  Mul  Baj,  Sessions  Judge,  Sialkot  Division,  on 
■     6th  May  1904.  : 

Turner,  Government  Advocate,  for  Crown. 

The  proceedings  were  forwarded  for  revision  on  the  follow- 

ing  grounds : — 

The  accused  Kadu  has  been  committed  for  trial  on  charge  of^ 
murdering  Kul  Ahmad,  under  Section  302,  Indian  Penal  Code. 

Kul  Ahmad  was  murdered  on  the  night  between  the  24th  and  25th  May 
1903.  He  was  missed  by  his  father  Langar,  who  lived  on  ChaliAna, 
Suspicion  fell  upon  Pathana  of  Fattehke,  who  had  intrigue  with  Mussam- 
mat  Jawai,  with  whom  Kul  Ahmad  also  had  intrigue.  A  headless,  armless 
and  legless  trunk  was  found  in  a  canal,  which  runs  at  some  distance  from 
Fattehke.  Subsequently  a  head  was  also  found  in  the  canal  as  well  aa 
arms  and  legs.     The  head  and  trunk  were  identified  to  be  of  Knl  Ahmad. 

Kadu,  brother  of  Mussammat  Jawai,  was  also  suspected  and  he 
turnod  approver.  He  was  given  a  conditional  promise  of  pardon  on  2nd 
June  1903  by  the  District  Magistrate  when  he  made  his  statement  im- 
plicating  Pathana,   himself   and  his  brother  Dadu.     Before  the  committing 
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^igiatrate  on  Uth  July  1903,  Kada  In  the  first  part  of  his  ftatement 
made  almost  the  same  statement  as  he  had  made  on  2nd  June  1903,  but 
afterwixrds  he  retracted  his  statement  and  stated  that  be  was  tutored 
to  say  what  he  did  by  the  Police.  Before  Mr.  Johnstone,  Sessions  Judge, 
Eada  did  not  give  evidence  against  Pathana  and  Dadu.  Mr.  Johnstone 
in  his  judgment,  dated  12th  November  1903,  covicted  Pathana  and  Dadu 
of  the  murder  of  Kul  Ahmad,  and  withdrew  the  pardon  tendered  to  Eadn 
and  ordered  his  commitment  to  the  Sessions  for  trial. 

Pathana's  conviction  was  confirmed  by  the  Chief  Court  in  its  jadgment 
dated  26th  January  1904,  but  Dadu  was  acquitted. 

Kadn  has  been  committed  for  trial  under  Section  302,  Indian  Penal 
Code,  and  has  been  tried  by  me.  The  assessors  have  unanimously  given 
their  opinion  that  Kadu  with  Pathana  murdered  Kul  Ahmad. 

It  is  contended  by  the  pleader  for  accused  that  the  Sessions  Judge, 
Mr,  Johnstons,  was  not  competent  to  withdraw  the  pardon,  and  he  has 
referred  to  the  rulings  i-  Crown  v.  Manna  Singh  and  another  {^),  and  Queen- 
Empress  v.  Manich  Chandra  Sarkar  {-),  and  he  contends  that  the  pardon 
must  be  considered  to  be  in  force  even  now,  as  it  has  not  been  withdrawn 
by  a  competent  authority,  and  that  the  commitment  of  Kadu  is  illegal, 
and  the  Chief  Court  should  be  moved  under  Section  215,  Criminal 
Procedure  Code,  to  cancel  the  commitment. 

In  Section  349  i-f  Act  X  of  1872  there  was  a  clear  provision  that 
when  a  pardon  has  been  tendered,  if  it  appears  to  the  Court  of  Session 
before  jadgment  has  been  passed,  or  to  the  High  Court,  that  any  person, 
who  has  accepted  offer  of  pardon,  has  not  conformed  to  the  conditions 
under  which  the  pardon  was  tendered,  either  by  wilfully  concealing  any- 
thing essential,  or  by  giving  false  evidence,  such  Court  may  commit,  or 
direct  the  commitment  of  such  person,  for  trial  for  the  oflFence  in  respect 
"B    of  which  the  pardon  was  so  tendered. 

But  in  Section  339  of  Act  Y  of  1898,  which  now  stands  in  place  of 
-action  349  of  Act  X  of  1872,  the  words  "  Court  of  Session  "  and  "High 
Court  "  have  been  omitted. 

In  Queen. Empress  y.  Munich  Chandra  Sarlar  (*\  it  was  held  that 
'  the  withdrawal  of  the  conditional  pardon  should  be  made,  under  Section 
'  339,  Criminal  Procedure  Code,  by  the  authority  that  granted  it  and  not 
'  by  the  High  Court."  In  Crotcn  v.  Manna  Singh  (^),  the  Chief  Court 
'ollowing  the  Calcutta  aigh  Court,  held  that "  the  withdrawal  should 
man  ate  from  the  authority  which  granted  the  pardon," 

These  rulings  make  it  clear  that,  when  the  conditional  pardon  was 
granted  by  the  District  Magistrate,  tie  withdrawal  of  the  pardon  should  also 
have  come  from  the  District  MagibUate   and  not  from  the  SessioDS  Judge. 

The  withdrawal  of  the  pardon  bj  Mr.  Johnstone  was  illegal.  The 
commitment,  therefore,  of  Kadn  was  illegal. 

I,  therefore,  submit  tlu  case  to  the  Chief  Ccurt  for  quashing  the  com- 
mitment (Section  215,  Criminal  Procednre  Code), 
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After  the  commitment  has  been  quashed,  the  District  Magistrate  may 
be  asked  to  withdraw  the  pardon.  The  accused  can  then  be  committed 
afresh  to  take  his  trial  on  the  charge  of  murder  of  Kul  Ahmad. 

If  the  Chief  Court  is  of  opinion  that  the  commitment  is  not  illegal  and 
does  not  cancel  it,  the  case  may  be  returned  to  enable  me  to  record 
judgment. 

Upon  this  reference  tlie  follcwing  order  was  papsed  by  the 
Chief  Court  :— 

3rd  Sept.  1904.  Robertson,  J.-— The  facts  of  this  case,  which  are  relevant  to 

the  question  before  us,  are  as  follows  : — 

One  Kadu  was  tendered  a  pardon  on  2nd  June  1903  by  the 
Magistrate  of  the  District.  The  case  in  connection  with  which 
the  pardon  was  tendered  was  heard  by  the  Sessions  Judge,  who, 
after  hearing  it,  ordered  Kadu  to  be  committed  to  the  Sessions 
for  trial  on  the  original  charge. 

It  was  contended  on  behalf  of  Kadu  that  the   Sessions  Judge 

was  not  competent  to  order  the  commitment   of  Kadu  for  trial  for 

the  original  offence  of    which  he  had  been  suspected  of  complicity 

when  a  pardon  was  tendered   to   him,  it  being   urged   that  only 

the  authority  which  had  tendered   the  pardon  could  withdraw  it, 

see    the   rulings  in    Queen     v.     Manick     Ghan.lra    Sarkar    (^), 

and  Queen  v.  Manna  Singh  and  another  (^).     The  ruling  in  Queen 

V.  Manna  Singh  (*)  is  not  in  any  way  in  point.     In  that  case  it 

was  decided  that  a  subordinate  Magistrate   could  not  revoke  a 

pardon   granted   by  a   superior  Magistrate.     Queen  v.   Manick 

Chandra  S-rrhar  (^)  is  little  more  in    point.     The   question    was 

not  considered  in  that  judgment ;  all  that  the   High  Court  did  in 

this  connection  was   to  say  that  the  application    was   not   one 

which  ought  in  the  first  instance  to  be  dealt  with  by  them,  just 

as  this  Court  constantly  refuses  to  deal  with  points  which  could 

be  properly  dealt  with  by  Courts  of  inferior  jurisdiction. 

In  Queen  v.  Mihan  Singh  (*)  and  Eargiilal  v.  the  Emperor  of 
India  (*),  there  are  expressions  which  seem  to  support  the  view 
that  a  pardon  may  be  withdrawn  by  the  Magistrate  who  granted 
it,  but  the  point  is  not  seriously  discussed  in  either  ruling  and 
the  language  used  is  somewhat  loose. 

But  before  proceeding  further  it  is  necessary  to  point  out 
that  the  Code  of  Criminal  Procedure  in  force  before  the  present 
Act  was  not,  as  the  learned  Sessions  Judge  making  tliis  reference 
seems  to  suppose,  Act  X  of  1872,  but  Act  X  of  1882.     We  a.  o  in 


(M  I.  i.  B.,  ^^ly  Calc,  492.  {')    5  P.  B.,  1809,  Cr. 

(•)  19  P,  B..  1901,  Cr.  (*)  24  P,  B.,  1902.  Cr. 
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no  way  concerned  with  Act  X  of  1872.  There  are  two  rulings  of 
this  Court  which  are  very  much  in  point  in  reference  to  Section 
339  of  Act  X  of  1882. 

One  is  Emprfss  v.  ^fu■■isam7il  it  Mirinmi  (^)  and  the  other  is 
Mus.^ammat  Taban  v.  Crown  (-).     We  will  discuss  this  Inst  luling 
first  as  it  is  almost  exactly  on  all- fours  with  the  present  one.     In 
that  ruling  tlie  learned  Judges   say  :  "  Section   339  (of  Act  X   of 
"  1882)  makes  no  provision  for  the  mode  in    which  a  pardon  may 
*'  be  withdrawn  and  the  reason  no  donbt  is  that   no  provision   is 
*'  necessary.     The  Magistrate  or  Court  who  could  have  placed  the 
*'  person  accepting  the  pardon  on  his  trial  in  the  fii-st   instance  is 
"  competent  io  do  so  notwithstanding  the  pardon,  if  the  Magistrate 
"or  Court  onsidera  th  it  the  conditions  of  the  pardon    have   not 
*'  been  fulfilled.     When  the  person  hiding  the  pirdon  is   plasad 
"  on  trial  he  will  first  plead  his  pardon.     If  hts  proves  that  it  was 
*'  in  fact  jfranted,  then  the  prosecution  will  have  to  show  that  (I) 
"  the  accused  has  wilfully  concealed  material  fact-,  or  (2)  given 
*•  false  evidence.     If  the  prosecution  fails  to  do  this,   the  accused 
"  will  be  entitled  to  an  acquittal."     The  view  taken    in    Empress 
V.  irunsa'nmit  Mirlama  (*)    is    in   consonance  with   this   ruling, 
with  which  we  entirely  concur. 

But  there  has  been  an  alteration    in  the   Code   of   Criminal 

Procedui-e,  Section  339,  since  that  ruling  was  promulgated  which 

makes   it  quite  clear   th-it   a  pardon   once  tendered   cannot    be 

revoked  or  withdrawn  either  by  the   authority  which  granted   it 

or  any  other.     In  the  Section  339  of  Act   X   of    1682,   clause   2, 

the  words  were  :  "  (2).     The  statement  made   by  a   person    who 

**  has  accepted  a  tender  of   pardon   may   be   given   in  evidence 

"against  him    when     the   pardon  has   been   tcithdraicn   under 

"this  section."     The   word  "  withdi-awn  "    does  not  now  appear 

at  all.     The    word  "forfeited"   his    b.?en   substituted.     Under 

the  present  Code,   therefore,  a  pardon   cannot  be   withdrawn,  it 

an  only  be   forfeited,  and   whether  or  not  it  has  been  forfeited 

vill  be  a   question  of   fact  to  be  tried  and  decided   by  the  Court 

icting  under   competent  authoiity   which  tries   such  pers)n    in 

respect  of  the  charge  in  regard  to  which  a  pardon    was  tendered 

fo  him.     This  was    laid  down    by  a    Division  Bjnoh   to   bi   the 

ioeaning  of  the    Act  even    when  the  somewhat  ambiguoa?  word 

"  withdraw  "  occurred   in  Section  339.     The   distinf^tion  is    an 

important  one,  and   so  far   the  learned  Sessions  Judge,  in    his 
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order  of  12rh  November  1D03,  has  used  an  incorrect  expression. 
He  was  not,  nor  is  any  autliority — -judicial  or  executive — now- 
competent  to  withdrav^r  a  pardon  once  tendered.  But  he  was 
quite  competent  to  oider  the  commitment  of  the  accused  on  the 
ground  that  the  pardon  appeared  to  have  been  forfeited  by  non- 
compliance with  its  conditions  by  the  accused  and  one  of  the 
questions  of  fnct  to  be  tried  and  decided  at  his  trial  will  be 
whether  he  has  or  has  not  forfeited  his  pardon. 

Our  reply  to  this  reference,  therefore,  is  that  the  action  of 
the  learned  Sessions  Judge  in  ordering  Kada  to  be  committed  for 
trial,  dated  12th  November  1903,  is  legal  and  should  be    carried 

out.  

No.  32. 

Before  Sir  William  Clark,  Kf.,  Chief  Ju<Jge,  and 

Mr.  Justice    Robertson. 

I  QUIBA 

3B*visioN  Side.    <  Vertus 

I  KING-EMPEROR. 

Criminal  Revision  No.  1305  of  1908. 

Taking  cognizance  of  offence  hy  ilmji^'traie  —  Criminal  Piocedure  Code, 
1898,  Sections  190-191. 

Wliere  a  Magistrate  took  cognizance   of  an  offence  against  A  and   in 
the  course   of  the   proceedings   found  the  pefitioner,  who  was  not  before 
him,  to  be  the  reiil  culprit  concerned  in  the  offence  and  thereupon   issued  ,^ 
process  against  him  and  tried  him. 

Held,  that  the  trial  of  the  petitioner  by  such  Magistrate  was  not  illegal. 
The  Magistrate  took  cognizance  of  the  offence  under  clause  (a)  and  not 
clause  (c)  of  Sub-section  (1)  of  Section  190  of  the  Code  of  Criminal 
Procedure  and  was  therefore  not  debarred  under  Section  191  from  trying 
the  case. 

Ch'tru  Chanlra  Das  v.  Norendra  Krishna    Chakravarti  ('),  and   J<igat 
Chandra  Mozitnidar  v,  Queen-Empress  {-),  cited  and  followed. 
Petition  for  revision  of  the  order  of  Khan   Bahadur   Maidvi  Inant 
All,  Sessions  Judge,  Mtilt.in  Divinon,  dated  7th  October  1903. 
The  judgment  of  the   Chief  Court,  so  far  as  is  material   foi* 
the  purpose  of  this  report,  was  delivered  by 

RocmviPON,  J.— -An  objection  has. been  taken  in  this  case,  in 
mh  April  1904.    ^^  ^ppii^,,tion  for  revision,  to  the  effect  that  the  first  Court  failed 
to   comply     with   the     provisions   of    Section     191,     Criminal 
Procedure  Code,  and  that,  therefore,  the  trial  is  void  ab  imtio. 


(1)  IV  Caic.  W.  N.,  367.  C)  I.  I'-  «..  ^^^'l  ^'"''^•.  78(i. 


Dec.  130i.  ]  CRIMINAL  JUDGMETNS— No.  32.  Qg 


We  note  that  this  objection  was  not  taken  in  the  grounds  of 
appeal  to  the  Sessions  Judge,  but  inasmuch  as  the  objection  goes 
to  the  root  of  the  question  of  juiisdiction,  it  would  probably  be 
held  that  it  could  be  urged  even  now.  It  is  not  necessary, 
honever,  to  discuss  that  question  further,  as  we  consider  that  the 
objection  is  clearly  not  sustainable  on  the  merits. 

In  this  case  the  Magisti-ate  was  clearly  seized  with  the  trial 

of  the  offence  of  stealing  a  donkey.     The  person   charged   with 

the  offence  was  one  Roda.    The  evidence,  however,  disclosed  that 

Bo  da  was  not  guilty,  but  that,  possibly,  another  person,  present 

petitioner,  one  Qutba,  was  guilty.     Accordingly    the    Magistrate 

diitcted  that  Qutba  be   tried   for  the    offence.      This    does  not 

appear  to  us  to  bring  the  case  within  the  purview  of  Section  190 

(I)  (c)  of  the  Criminal   Procedure   Code.     We   agree  with   the 

Tiew  taken  in  Ch-ru  Ch<in<Jra  Da$  v.  Na^endra   Krishna  Chakra- 

VQiti  (^),  atui  Jagat  Chandra   Mozumdar   v.    Queet- Empress    (* 

The  first  of  these  cases  is  almost  exactly  in  point.     As   remarked 

in  Cham  Chandra  Das  x.  Swendra  Krishna  Chakravatti   (^),   so 

in     this     case,  " the    Magistrate having 

"  cognizance  of  the  offence,  it  was  his  duty  to  proceed  to  deal 
•'  with  the  evidence  brought  before  him  and  to  see  that  justice 
"  was  done  in  regard  to  any  person  who  might  be  proved  by  the 
"  evidence  to  be  concerned  in  that  offence."  We,  therefore,  overrule 
the  objection  taken  in  paragraph  (I)  of  the  petition  and  referred 
to  us  by  our  learned  brother  Chatterji. 

>j  OTK.— The  rest  of  the  jndorraent  is  not  material  for   the   purposes  of   this 
report— Ed.,  P.  R. 


(1)  4  Calc,  TF.  .v.,  367.  (')  /•  L.  R.,  XKVI  Calc,  786. 
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No. 

A. 

ACQUIESCENCE. 

Occupancy  right — SaU  oj,  uiiuout  consent  of  landlord — Acquiescence — 
Right    nf  tenant  under  Section  5  not  less  than  that  of  one  under  Section   6 
— Punjab    Tenannj  Art,  1887.  Sections  6,  53,  0^,  60. — In  a  suit  institut- 
ed in  1903  by  a  lai.rilord  to  set  aside  a  sale  made  by  occupancy  tenants 
_  holding  under  Section  5  of  tLe  Punjab  Tenancy    Act,   on   the   ground 

pi  that  it  had  been  effected  without  his  previous  consent  and  was  therefore 

Is  void,  it  appeared  that  the  sale  deed  wus  registered   on    27th  February 

J;  1899  and  mutation  tffectcd  in  the  following  April,  and    that  tlie   rents 

I  were  paid  by  the  alienee  after  that  and  accepted  by  the  plaintiff. 

I'  Z/»-/<i.  that  the  iaudloid's  conduct  and  acts  amounted  to  acquiescence 

Sand  he  was  estopped  from  contesting  the  sale.     Bhaga   and   otbers  v. 
Krishan  Deo  ...         ...         ...         ...         ...         ...         ...  .,  8 

I  ACTS: 

I  XXVlIlof  ]S68 -Soe  Fitnjah  Tenancy  Act,  1868. 

k  XVI  of  1687— See  Funjah  Tenancy  Act,  1887. 

XVII  of  1887— See  Punjab  Land  Pevenne  Act,  1887. 

E- 

:  JECT^fENT. 

1 .  Liahilify  to  ejectment  on  the  ground  of  the  alteration  of  the  holding 
from   orahle  to  hvilding  land—Peliefagninstforfritnre. 

See  Punj lb  Tenancy  Act,  Section  39  ...         ...  ...  ...         .,,       ;^.  4 

2.  Suit  by  tenant  to  contest  liability  to  ejectment — Suit  tcithdratcu 
I'-ifhout  permission  of  Cowt — Suhsfqnetit  f-vif  for  the  sarne  matter. 

See    Res  jndic'itf  No.  2  ...  ...  ...  ...  ...  ...  (j 

L. 

I  AMBARDAR. 

Lnmbardir — T>isquahfiration  of  heir  on  account  of  fover/y — Pu/es 
under  tha  Funjah  Land  Revenue  Act,  18S7 — Rules  f\os.  177  (jV)  (h), 
179. — J3eW,  that  the  claim  of  the  heir  of  a   lambardar  should    not  be 
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LAMBARDAR— coMcZ^I. 

entertained  if  his  properly  is  not  of  sufficient  value  to  serve  as  security 
for  the  revenue  for  which  he  would  be  responsible  as  lambardar.  Jada 
V.   Rajada      ...         ...         ...         ...         ...         ...         

LANDLORD  AND  TENANT. 

1.  Liability  to  ejectment  on  the  grotmd  of  the  alteration  of  the  holding 
jrom  arable  to  bziildiny  land — lielief  against  forfeiture. 

See  Ptm jab  Tenancy  Act,  1SS7,  Section  39      ^         .., 

2.  Suit  by  tenard  to  contest  liability  to  ejectment — Suit  xvitlidrawn 
without  permission  of  Court — tiubsequent  suit  for  the  same  matter. 

See  Res  judicata  No.  2  ...          ...  ...          ...         ... 

3.  Occupancy  rights — Landlord  and  tenant  — Hi ght  of  landlord  to  cut 
trees  on  Innd  held  by  tenant  having  rights  of  occupancy. — Held,  that  a 
landlord  is  not  entitled  to  cut  down  trees  on  a  tenancy  without  the 
consent  and  contrary  to  the  interests  of  his  tenant.  Ganga  Kam  v, 
Mahni 

0. 

OCCUPANCY  RIGHTS. 

1.  Sale  of  occupancy  rights  icithout  consent  cf  landlord — Acquiescence 
—  Eight  of  tt^nant  under  Section  6  not  less  thon  that  if  one  under  Section 
Q  — Punjab  Tenancy  Act,  1887,  Sections  5,  6,  53,  5.",,  60. 

See  Acquiescence  ...  ...  ...  ...  ,..  ...  ... 

2.  Right  of  landlord  to  cut  trees  on  land  held  l^y  tenant  Imring  lights 
of  occiipancy. 

See  Landlord  and  Tenant  No.  3  ...  .,.  ...  ...  ,„ 

3.  Acqxiisition  of  cccupancy  rights  in  joint  holding — Continuon? 
occupation  of  20  years  — Jagirdar. 

See  Punjab  Tenancy  Act,  1887,  Section  5  No.  3  {d)  •••         

4.  Occupancy  rights,  ncquisition  of —  Continuous  occupation— Pnnjah 
Tenancy  Act,  18G8,  Section  0,  and  Punjab  Tenancy  Act,  1887,  Section  T) 
— Res  judicata. —  Eeld,  that  the  Ten  nncy  Act  of  1887  does  not  con  for 
the  status  of  an  occupancy  tenant  upon  a  person  who  was  under  thr 
old  Tenancy  Act  only  a  tenarit-at- will  and  had  been  allowed  to  con 
tinue  in  possession  on  a  leae-e  (executed  before  the  present  Tenancy  Act 
came  into  force)  containing:  a  condition  that  after  the  expj'ry  of  the 
period  fixed  thereby  he  niip^ht  be  ejrctcd  without  compensation,  not- 
withstanding' Ihe  fact  that  he  had  been  settled  by  the  founders  of  the 
village  as  a  crxltivator  therein  and  had  continuously  occupied  the  land 
since  that  date. 

Held,  also,  that  the  rule  of  res  judicnta  does  not  necessarily  apply  to 
claims  for  occupancy  rights  where  successive  suits  are  brought  under 
the  two  successive  Tenarcy  Acts,     Ram  Ditta  v.  Rhqla  Singu   ... 

5.  Occupancy  right — Traiisftr  of  light  of  occupancy  urider  Section  5  — 
Menmre  of  fixing  value  by  the  Revenue  {[ffcer — Punjab  Tenancy  Act. 
1887,  Section  53.— As  the  political  reasons  for  keej>ing  certain  tribfs 
in  possession  do  not  apply  in  capes  between  a  landlord   and   a   tenant, 
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the  method  of  fixing  the  value  of  an  occupancy  tenant. holdinfr  urder 
clause  (3)  of  Section  53  of  the  1  enancy  Act  is  not  necessaiilr  «lie 
same  as  that  of  fixing  the  value  of  a}iiicnltui-H]  lard  in  cascp  of  pre- 
emption. The  value  to  be  fixed  ni.der  Section  53  mnst  be  tlie  lovd 
fide  value  of  the  holding  to  the  tenant  at  the  time  when,  under  clause 
(2)  of  the  section,  he  ought  to  have  given  notice  of  his  intention  to 
transfer  to  his  landlord. 

If  the  consideration  for  the  transfer  is  made  up  of  interest  which  has 
accumulated  in  accordance  with  the  terms  of  a  mortgage- deed,  this 
is  not  of  itself  a  reason  for  reducing  the  value  to  the  advantage  of  the 
landlord,  bjit,  if  the  tenant  or  his  transferee  has  done  anything  to 
prejudice  the  landlord's  position,  the  Eevenue  Couits  may  be  justified 
in  taking  the  market  price  as  the  measure  of  value.  Salig  Ram  v. 
Rattan  Uas     ...         

p. 

PARTITION. 

See  Punjab  Tenancy  Act,  Section  5,  No.  8        ...          ...  ...         ,,, 

PUNJAB  ALIENATION  OF  LAND  ACT,  1900. 

Section  3, 

Permanent  alienation  of  land  to  a  money-lender — Sanction  of  Deputy 
Commissioner — Financinl  Co'nviifsioner's  Circvlar  Letter  No.  3441,  dattd 
ofh  June  1901. — £/Jr/,  that  where  the  money-lender  is  a  member  of 
an  agricultural  tribe  and  of  the  same  tribe  or  a  ti  ibe  in  the  same  group 
as  the  alienor  or  is  an  agiicultarist  within  the  meaning  of  the  Punjab 
Alienation  of  Land  Act,  and  holding  as  such  land  in  the  village  where 
the  land  alienated  is  situate,  tlie  sanction  of  the  Deput}'  Commissioner 
to  the  transfer  is  uot  required,  and  in  such  cases  the  mutation  of 
names  should  be  granted  or  refused  on  general  gi-onnds  and  not 
refused  for  any  reason  arising  out  of  the  Alienati<in  of  Land  Act  or 
the  Financial  Oommissionr's  Circular  Letter  No.  3141,  dated  oth  June 
1001. 

Paragraph  11  (riii)  of  the  Circular  Letter  of  .'.th  .lune  1001  applies 
<o  a  money-lender  who  although  he  is  a  member  of  an  agricultural 
tribe  is  not  a  member  of  the  same  tribe  as  alienor  or  of  a  tribe  in  the 
same  group,  or  where  he  is  an  agiioultnrist  within  the  meaning  of  the 
Act  does  not  as  such  hold  land  in  the  village  where  the  land  alienated 
is  situated,  or  to  otlicr  persons.     Was\nda  Kam  i'.  Rdstam 

PUNJAB  LAND  REVfiNUB  ACT,  1887. 

Sectiom  hi. 

Partition  of  joint  holding  by  Hevenue  Conrf. 

See  Punjab  Tenancy  Act,  Sectwn  5,  Nr.^       , 

RULES  Nos.  177  (iii)  (6)  and  170, 
^pe[Lamhardnr     ...  ...  ...  ...  ...  f  ,„  ••• 


No. 


1*^  IXDEX  OF  BETENUE  CASES  EEPOETED  IN  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Eecord." 


Nc 
PUNJAB  TENANCY  ACT,  1868. 
Section  6.       >^ 

Continuous  occupation—  Acquisition  of  occupancy  rights. 

See  Occupancy  Eights,  No,  4    ...          ...          ...         ^,,         ^^^  _  ] 

PUNJAB  TENANCY  ACT,  1887. 
Section  5. 

1.^   BigJit  of  tenant  under  Section   r.  5?r,/ /r.cc   tJian   that  nf  one   under 
Section  6. 

See  Acquiescence  ...         ...         ...         ...         ...         ,,.         ,,,  j 

2.     Continuous  occupation — Acquisition  of  occupancy  rights. 

See  Occupancy  Bights,  No.  4    ...         ...         ...         ...         ,,,         ,.,  1 

3.  Acqtiisitwn  of  occvponcy  rights  in  joint  holding — Continuous 
occupntion  of  20  yen7S-~-JaiindQr—Po7fitiGn  of  joint  holding  ly  Btvenue 
Court — Punjab  Lend  Bevenue  Act.  1887,  Sccticn  111.— In  a  suit  bj  a 
successor  in  interest  of  &n  originnl  japiidar  who  bad  a  joint  interest  in 
the  muafi  with  olbers  to  conlest  a  notice  of  ejeciment  and  establish- 
ment of  his  occupancy  rights,  it  ■\\as  proTed  that  the  tenant  was  a 
jagirdar  within  the  meaning  of  Section  4  (5)  of  the  Punjab  Teuancy 
Act,  1887,  and  that  the  joint  occupation  of  the  land  by  him  and  his 
family  had  been  continuous  for  a  period  exceeding  20  jears,  held,  that 
the  plaintiff  was  entitled  to  occupancy  lights  in  the  land  equal  to  his 
share  in  the  joint  holding  under  Section  5  (1)  (^)  of  the  Act.  In  such 
cases  it  is  within  the  competeice  of  a  Revenue  Ccnitto  dispense  with  an 
application  frcm  a  joint  tenant  under  Section  111  of  the  Land  Eevenue 
Act  and  to  direct  by  its  dccr<e  that  a  faitition  shall  be  effected  and 
that  the  share  of  the  tentant  in  which  he  has  been  found  to  have 
acquiied  occupancy  rights  should  be  marked  off  and  that  he 
should  be  ejected  from  the  residue.  DcGAE  Mal  v.  Tee  Seceetaey  of 
State  FOB  India  IN  Council  ...         

Section  39. 

1.     And    Section   48 — Landlord  and    tenant — Ejectment — Liability   to 

ejectmerd  en  the  gro7ind  of  the  alteration  of   the    holding  from    arable    to 

building  land — Belief  against  forfeiture.—  AMhough    when  the  land  of  a 

tenancy  has  been  diverted  from  its  original  purpose  the  tenant  is  liable 

to  be  ejected  undei  Section  89  (o)  of  the    Punjab  Tenancy  Act,  but  in 

cases  where  the  property  by  reason  of  its  situation  in  the  neighbourhood 

of  large  cities  advancing  in  prosperity    has    been    converted    ficm    its 

original  purpose  to  land  suitable  for  building  purpcsrs  and  where  there 

is  no  immediate  injury  to  the  landloid,  it  is  ly  rio  means    necessary  to 

eject  the  tenant  if  the  rights  cjj  the  landloid  can  be  lecognized  in  seme 

other  wa}  as  provide  d  ft  !•  by    Sfctun^Scf   the   Act.     In   such  cases 

the  Eivcnue  Courts  should  tacilitate  the  process  in  the  inteiest  of   the 

landlord  and  tenant  and  the   general   community.     Karam   Bakhsii  v, 

Ghulam  Muhammad 


INDEX  OF  REVENUE  CAShiS  Rfclc'OLlTED  IN'  ISIS  VOLUilE 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 


^UXJAB  TENANCY  ACT  1887— cjncld. 

2.  Ljudlord  iind  tenant  —  Bjectment — Liability  to,  on  the  grouni  of 
alteration  of  the  holiinj  fron  arable  io^biulding  land— Relief  against 
forfeiture. — 'Held,  followiug  Karam  Baklmi  V.  Ghidam  Muhamvud  (3 
F.  Li.,  190^,  ^^y-),  tint  wuore  laud  is  let  by  aa  occapancy  tenaoc  for 
baildiuof  purposes  in  the  neighbourhood  of  a  town  ejectmeut  is  not  the 
proper  remedy,  but  in  accordaace  with  the  provisions  of  Section  48  of 
tlie  Tenancy  Act  the  hindlord  should  bo  compensated  in  the  form  of 
eahauced  rent,  which  should  be  assessed  at  the  rate  of  one-third  of 
thit  payable  to  the  tenant  so  long  as  the  building  exists.  DoGAK  Mal 
V.  Segkktary  op  State  fob  Ivdia  in  Council  .,,  ...         ... 

Seciions  53,  55,  60. 

See  Acquiescence  ...         ...          ...  ,  ,         ...         ,,,         ... 

Section  53. 

Transfer  of  right  of  r.ccipancy  under  Section  5 — Measure  of  fixing 
value  by  the  fievenue  i)fficer. 

See  Occup'iucy  Bights,  No.  5     ...  ...         ...         ...         ,.,         ... 

Section  110  (1). 

Section  110  (I)  of  the  Punjab  Tenancy  Act  does  not  supersede  the 
doctrine  of  res  J  ?tfZjca^a  or^  the  conseqaences  of  dismissals  in  default, 
SuKH  Ram  v.  Mcl  Chand 

R. 

BBS  JUDICATA. 

1.  The  ra\e  oi  res  julicata  d33s  not  apply  to  claim?  for  occupancy 
rights  where  successive  suits  are  brought  under  the  two  successive 
Tenancy  Acts.     Ram  Ditta  v.  Bhola  Singh 

2.  Landlord  and  tenant — Ejectment— Suit  by  tenint  to  contest  liahility 
to  ejectnisnt — Suit  withdrawn  without  permission  of  Court— Subsequent 
suit  for  the  same  m'ltter  —  K'n  judicata— P«u/a5  Tenincy  Act,  Seotions  6 
(I)  (c),  ILO  (1).  —In  a  suit  by  a  tenant  to  contest  his  liability  to  bo 
uject3d  on  the  ground  that  he  was  settled  by  the  founder  and  otherwise 
fulfilled  the  ondition  of  Ssctions  5  (I)  (c)  of  the  Punjab  Tenancy  Act, 
it  appeared  that  in  1889  the  plaintiEEhad  instituted  a  suit  for  a  similar 
relief  against  his  landlord  which  he  subsequently  withdrew. 

Held,  that  the  present  suit  was  not  maintainable,  as  the  matter 
directly  and  substantially  in  issue  in  the  suit  withdrawn  in  18S9  was 
the  same  as  in  the  present  suit. 

Section  110  (1)  of  the  Punjab  Tenancy  Act  does  not  supersede  the 
doctrine  of  res  judicata  or  the  consequences  of  dismissals  in  default. 
SuKH  Ram  y.  MuL  Chand     


No. 
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No.  1. 
Before  the  Hon'ble  Sir  Lewis  Tapj-e-,  K.  C.  I.  B.,  C.  S,  J., 

Financial  Commissioner. 

RAMDITTA  AND  OTHRRS,— (Defenpaxts), -PETITIONERS,"^ 

Versus  I   Eevision  Side, 

BHOLA  SINGH  AND  OTHERS,— (Plaintiffs),—  j 

RESPONDENTS. 
Revision  No.  54  of  1902-03. 

Oceufancy  rights,  acquisition  of — Continuous  oaupation — Punjab 
Tenancy  Act,  1868,  Section  6,  and  Punjab  Tenancy  Act,  1887,  Section  5  — 
Res  judicata. 

Deld,  that  the  Tecancj  Act  of  1887  does  n«t  confer  the  status  of  an 
occupancy  tenant  upon  a  person,  who  was  under  the  old  Tenai'cy  Act  only 
a  tcnant-at-will  and  bad  been  allowed  to  continue  in  possessiim  on  a  lease 
(executed  before  the  present  Tenancy  Act  came  into  force)  cont^iiuing  a 
condition  that  after  the  expiry  of  the  period  fixed  thereby  he  might  be 
ejected  without  compensation,  notwithstanding  the  fact  that  he  Lad  been 
settled  by  the  founders  of  the  village  as  a  cultivator  therein  and  bad 
continuously  occupied  the  land  since  that  date. 

Eeld,  also,  that  the  rule  of  res  judicata  does  not  necessarily  apply  to 
cidims  for  occupancy  rights  where  successive  suits  are  brought  under  the 
two  successive  Tenancy  Acts. 

Sutta  V.  Imin-uddin  (*),  Rahim  Bakhsh  v.  Rahim  Balhsh  {*),  Roshan 
Jahan  v.  Enaet  Bossain  ('),  and  Solomon  y.  Abdul  Azeez  (*)  referred  to, 

Pelition  for  revision   of  the    order    of   T.    Millar,  Esquire, 
Collector,  Ferzepore,  dated  23rd  October  1902. 

Dani  Chand,  for  petitioners. 

Vishnu  Singh,  for  respondents. 

The  following  jadgment  was  delivered  by 

The  Vinaxcial  Commcssioner.- This  case  and  No.   65  have  Srd  Oc'uher  1903. 
Jeen    heard   together.     It   appears   that  they  ai"e  of  a  type  not 


I 


(')    2  P.  fi.,  189 J.  Rev.       (>)  TF.  *.,  18G4,  S3. 

(')  10  P.  B.,  1901,  Rev.       (♦)  /.  L.  R.,  VI  Calc.,  G87. 
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uncommon  in  Fazilka,  where  in  1885  numerous  notices  of 
ejectment  wei'o  issued  and  the  cases  were  settled  by  compromises 
by  which  the  tenants  accepted  a  lease  for  15  or  16  years  and 
admitted  that  after  that  time  they  might  be  ejected  without 
compensation. 

In  this  case  the  tenants  were  settled  by  the  founders  and 
would  be  entitled  under  the  present  law  to  occupancy  rights  in 
land,  of  which  they  were  in  possession  on  October  21,  1868,  and 
have  held  since,  were  it  not  for  the  previous  litigation  and  their 
agreement  of  1885. 

I  do  not  think  the  claim  for  occupancy  right  Is  necessarily  res 
judicata  under  Sections  13  and  375  of  the  Civil  Procedure  Code. 
At  any  rate  I  am  not  prepared  to  decide  the  case  on  that  basis. 
It  is  more  consistent  with  Surta  v.  Imin-ud-din  (^)  to  point  out 
that  the  issue  here  is  not  the  same  as  the  issue  in  1885. 
Occupancy  rights  were  doubtless  claimed  in  both  cases  ;  but  the 
questions  whether  a  tenant  was  entitled  to  occupancy  rights 
under  the  Tenancy  Act  of  1868,  and  whether  he  is  so  entitled 
under  the  present  Act,  are  not  the  same.  These  tenants  were  not 
in  fact  entitled  to  occupancy  rights  in  1885,  because  they  were 
themselves  settled  by  the  founder  and  not  the  representatives 
of  the  original  settlers.  If  in  1885  it  had  been  found 
after  enquiry  that  they  were  tenants-at-will,  and  nevertheless 
they  had  been  allowed  to  continue  in  possession  up  to  date,  I  am 
by  no  means  prepared  to  gay  that  the  case  would  have  been  one  of 
res  judicata. 

What  appears  to  me  to  be  fatal  to  the  claim  of  the  tenants 
is  not  so  much  the  decree  of  lSb5  as  the  agreement  in  accordance 
with  which  it  was  passed,  and  which  certainly  loses  none  of  its 
force  because  it  was  the  basis  of  a  decree.  I  cannot  concur 
with  the  Collector  in  holding  that  the  agreement  was  without 
consideration.  A  hond  fide  lease  is  certainly  gccd  cor.siikration  ; 
nor  does  it  cease  to  be  such  merely  because  the  rsite  of  rent  is 
a  usual  one.  Besides  this,  it  must  be  remembered  that  under 
the  old  law  the  tenants  were  really  tenants-at-will.  If  the  case 
against  them  had  been  pressed  in  1885  thcj  might  have  been 
ejected  there  and  then.  Instead  of  this  they  weio  allowed,  on 
certain  conditions,  another  15  years'  occupation.  No  doubt  tho 
agreement  of  1885  would  have  been  ineffectual  under  the  Act 
of  1887,  as  it  would  have  been  opposed  to  Section  110  (1)  («) 
and    {b)    of  the   latter   enactment.     But  as   I   pointed   out  in 


(')  2  P.  R.,  1801,  llev. 
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liahim  Baklish  v.  BaJtim  Bakhsh  ('),  we  cannot  give  Section  110 
of  the  present  Tenancy  A(;t  retrospective  effect  ;  and,  as  is 
explained  in  the  same  judgment,  until  the  Act  of  1S87  came  into 
force  tenants  might  divest  themselves  of  their  occupancy  lightg 
by  agreement  with  their  lar.dlords.  Much  more,  therefore,  might 
tenants  not  entitled  at  the  time  to  occupancy  rights  agree  with 
their  landlords  that  they  woald  claim  no  such  rights  if  allowed 
a  certain  period  of  occupation. 

The  tenants  have  had  the  benefit  of  that  concession.  It 
was  in  the  power  of  the  landlords  in  1885  to  prevent  any  claim 
arising  under  the  Act  of  1887  by  ejecting  the  tenants  there  and 
then.  This  was  not  done  and  the  tenants  were  allowed  to  hold 
on  under  a  certain  agreement.  I  do  not  think  it  is  just  to  the 
landlords  to  tnrn  upon  them  and  say  "  Your  agreement  is  worth 
nothing  at  all  because  your  tenants  are  in  just  as  good  a  position 
now  as  if  without  litigation  and  without  any  agreement  you 
had  simply  allowed  them  to  continue  in  possession  and  acquire 
rights  under  the  new  law." 

One  of  the  tenants,  Sundar  Singh,  was  not  on  the  face  of 
the  record  a  party  to  the  suit  or  agreement  of  1885,  and  it  has 
been  contended  before  me  that  an  exception  should  bo  made  in 
his  favour.  I  do  not  think  it  wonld  be  fair  to  make  any  exception 
or  that  the  law  requires  me  to  do  so.  Sundar  Singh  is  still 
a  minor,  so  that  in  1885  he  must  have  been  an  infant.  There 
is  no  doubt  that"  Bakhtawar  Singh  who  rsade  the  agreement  was 
acting  on  behalf  of  Sundar  Singh,  and  as  regards  the  principle 
that  a  guardian  can  comprou^.ise  on  behalf  of  a  minor  only 
if  the  compromise  be  found  to  be  for  the  minor's  benefit  (Ronhan 
Jahan  v.  Enaet  Uossatn  (*),  Solomon  v.  Abdul  Azeez  (").  I  need 
only  point  out  that  it  was  for  the  minor's  benefit  to  avoid 
eviction  for  15  years  when  under  the  law  in  force  at  the  time  he 
was  liable  to  immediate  eviction. 

I  set  aside  the  ordei-s  of  the  Courts  below,  dismiss  the  suits 
to  contest  liability  to  ejectment  and  direct  the  ejectment  of  the 
tenants  between  ilay  1st  and  June  15th,  1904'.  No  compensation 
can  bo  claimed  as  it  is  barred  by  the  agreement  of  1885. 

No  order  as  to  costs. 

Api'Iicalion  aUoiceJ. 


(')  10  P.  B,  1001.         (»)  TF.  «.,  1804,83. 
(»)  /.  L.  n.,  ri  Calc,  0»J7. 
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No.  2. 

Before  the  Hon'hle  Sir  Letvis  Tupper,  K.  C.  I.  E.,  C.  S.  J., 
Financial  Commissioner. 

SALIG   RAM,— (Defendant) -PETITION EK, 
Revision  Side.    ^  y^^  ^^^ 

RATTAN  PAS  AND  OTHERS,-(Plaintiifs),— 
RESPONDENTS. 

Revision  No.  76  of  1902-03. 

Occupancy  tight — Trannfer  of  right  of  occupancy  under  Section  5 — 
Meature  of  fixing  value  ly  the  Revenue  Officer — Punjab  Tenancy  Act,  1887, 
Section  58. 

As  the  political  reasons  for  keeping  certain  tribes  in  pospessiion  do 
not  apply  in  cases  between  a  landlord  and  a  tenant,  the  method  of  fixing 
the  value  of  an  occupancy  tenant  holding  under  clause  (3)  of  Section  53 
of  the  Tenancy  Act  is  not  necPFsarily  the  same  as  that  of  fixing  the  value 
of  agricultural  land  in  cases  of  pre-emption.  The  value  to  be  fixed  under 
Section  53  must  be  the  boid^iJe  value  of  the  holding  to  the  tenant  at 
the  time  when,  under  clause  (2)  of  the  section,  he  ought  to  have  given 
notice  of  his  intention  to  transfer  to  his  landlord. 

If  the  consideration  for  the  transfer  is  made  up  of  interest  which  has 
accumulated  in  accordance  with  the  terms  of  a  mortgaofe-deed  this  is  not 
of  itself  a  reason  for  reducing  the  value  to  the  advantage  of  the  landlord, 
but  if  the  tenant  or  his  transferee  has  done  anything  to  prejudice  the 
landlord's  position,  the  Revenue  Courts  may  be  justified  in  taking  the 
market  price  as  the  measure   of  value. 

Sohna  and  others  v.  Muhammai  Bakhsh  (')  cited  and  followed. 
Petition  for  revi4o'i  of  th'  o'der  of  T.  MWar,  Enquire,  Collector, 
Ferozppore,  dated  2Sth  November  1902. 
Vishnu  Singh,  for  respondents 
The  followinjj  judgment  was  delivered  by 
Ith  Octoler\^y-i.  The  Financial  Commissioner.— In  1897  the  sons  of   Dougar 

mortgaged  their  occupancy  holding  to  Salig  Ram  for  Rs.  200  by 
conditional  sale,  the  martgage  debt  bearing  intex-est  at  Rs.  18-12-0 
per.  cent  per  annum.  The  holding  is  a  Section  5  holding  and 
the  tenants  when  they  foi-med  the  intention  of  transferring  their 
right  by  mortgage  ought  to  have  given  their  landlord  notice 
under  Section  58  (2)  of  the  Tenancy  Act.  There  is  nothing  on 
the  record  to  show  that  this  was  done,  but  after  the  expiry  of 
the  period  fixed  in  the  mortgage-deed  Salig  Elam  applied  to  the 
District  Judge  for  foreclosure,  and  when  the  jear  of  gi'ace  had 
terminated  gave  the  notice  which  ought  at   first  start  to  have 


(»)  12  P.  R.,  1901,  R«^. 
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been  given  by  the  tenant.  By  this  time  the  debt  was  swollen 
by  Interest  and  coraponnd  interest  to  the  amount  of  Rs.  434  and 
it  was  at  this  price  that  the  mortgagee  proposed  to  acquire 
the  land. 

The  case  is  of  some  importance  and  interest,  and  I  therefore 
transcribe  below  the  orders  of  the  Assistant  Collector,  Mr.  Levi, 
and  the  Collector,  Mr.  Millar  :  — 

Mr.  LEVI'S  ORDER. 

"  The  land  is  12  highas  13  hisrcas  palia.    The>  bnrden  on  the  land  on 
which  the  mortgagee  proposes  to  issue  notice  of  conditional  sale  is  Rs.  43-t. 

''  Baba  Gokal  Chand  ou  behalf  of  Ratnn  Das  asserts  that  this  being  far 
above  the  value  of  the  land  is  not  the  money  which  the  mortgagor 
ever  received,  but  ia  made  np  of  interest  of  all  sorts  and  is  swelled  to 
defeat  hi3  client.  Th^  only  way  to  decide  the  casein  to  frame  a  regular 
issue  a?  follows  :  — 

"  Is  Rs,  434  more  than  the  amount  which  the  mortgagee  has  actually 
paid  to  the  mortgagor  and  on  behalf  of  which  he  expects  no  return  more 
than  the  possession  of  these  12  bighas  13  6isicas  puHa  of  land  !  Burden 
on  plaintiff." 

After  hearing  the  parties  and  their  respective  counsel  the 
Assistant  Collector's  final  order  was  as  follows  :  — 

"  I  have  listened  to  all  that  the  parties  or  their  pleaders  have  to  say. 
This  order  should  be  read  wiUi  my  order  of  20th  August.  I  have  to 
fit  a  value  under  Section  53  (3)  of  the  Tenancy  Act.  Bawa  Natha  Singh 
for  Salig  Ram  contends  that  under  the  Financial  Commissioner's  ruling 
12,  Punjab  Recorl  of  1901,  I  am  bound  to  accept  the  mortgage-deed  and 
fix  the  value  at  Rs.  434;  my  predecessor  accepted  that  position,  bat  I  do 
not  think  that  the  ruling  of  the  Financial  Commissioner  was  intended  to 
be  as  sweeping  as  that.  It  is  alleged  that  the  mortgage  money  has  been 
artificially  swelled  to  defeat  the  landlord.  1  have  enquired  as  to  prices 
paid  for  similar  land  near,  and  after  goiug  into  each  case  have  come  to 
the  conclusion  that  no  reasonable  man  would  pay  more  than  Rs.  25  per 
bighj.  for  land  snch  as  that  in  suit.  There  is  no  reason  why  the  land 
should  be  more  valuable  to  Salig  Ram  than  to  any  one  else  ;  and  I  do  not 
believe  that  even  inclnding  interest  Snlig  Ram  has  been  put  to  an 
expenditure  of  R.<».  434  for  which  he  expects  only  this  land  in  return,  nor 
do  1  believe  that  that  debt  has  a  real  existence.  It  works  out  at  about 
Bs.  34  per  ligha,  which  is  more  than  '-he  value  of  the  land.  I  think  Rs.  25 
per  bigka  is  a  fair  price  for  the  occopancy  right  and  is  by  no  means  cheap. 
To  fix  more  than  that  would,  in  my  opinion,  render  Section  53  a  dead 
letter.  I  order  that  if  Ratan  Das  pays  ii.to  my  Court  on  or  before  30th 
September  Rs.  317  he  shall  be  deemed  to  have  purchased  the  occupancy 
light.  I  admit,  however,  that  it  is  doubtful  how  wide  id  the  extension 
of  the  Financial  Commi-xsioner's  ruling  and  I  should  like  to  see  a  final 
decision  on  the  matter.  Under  the  circumstances,  costs  of  this  application 
on  parties." 
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Mr.  MILLARS  ORDER. 
grr  ;  "The  cas-?  is  important  as  it  ia  a  tvpo  of  many  cases  which  have  arisen 
and  which  will  arise. 

"  Outsiders,  particularly  batiiyas,  are  acquiring  occupancy  rights  at 
inflated  prices  and  are  preventing  owners  acquiring  occupancy  rights  in 
their  own  land  at  a  fair  price. 

"  Punjdl  Record  12  of  1901  relates  to  mortgage  money  originally  fixe^ 
in  good  faith.  Here  the  lower  Court  finds  that  the  total  is  not  fixed 
in  good  faith  and  doubts  the  existence  of  any  debt  at  all. 

*'  The  original  mortgage-deed  was  fpr  Us.  200  on  2Jith  September  1895 
The  conditions  of  Interest  were  Re.  1-9  per  mensem  per  cent,  for  the  fira 
year  and  compound  Interest^after  that  in  default. 

"  The  Tahslldar's  report  shows  that  the  average  price  of  the  land  ii 
question  is  Rs.  21  per  bigha.  The  lower  Court  has  allowed  Rs.  25  pe| 
higha. 

"  Even  if  we  assume  that  the  original  debt  is  genuine  and  that  Rs.  20C 
were  paid,  the  Rs.  317  awarded  by  the  lower  Court  represents  the  principa| 
and  a  very  fair  rate  of  interest  on  that  principal,  viz.,  12  per  cent. 

"  I  uphold  the  lower  Court's  order  and  reject  the  appeal." 

The  principle  of  Sohi'i  and  othtrs   v.  Muhammad  BahhsJi  (*] 

undoubtedly  applies,  the  value  to   be   fixed   for  the  purposes  o| 

Section  53  being  the  value  of   the  holding  to  the  tenant  whiol 

may  be  something  far  above  the  market  value. 

As  I  have  had  occasion  to  say  elsewhere   these   cases   difffi 
widely  from  cases  of  pre-emption  of  agricultural  lard  where  thi 
pre-emptoi's  ar-e   members  of   agricultural  tribes.     The   politics 
reasons  for  keeping  certain  tribes   in  possession  do  not  apply  i| 
cases  between  landlord  end  tenant. 

The  landlord's  right  of  pre-emption   has   neither  the  sam^ 
antiquity  nor   the  same  support  in  traditional  sentiment   as  tl 
landowner's  right  of  pre-emption   derived  from  the  tie  of  blooc 
No   doubt    the    landlord,   as   the   Act   allows,    should    have 
powerful  voice  in  the  choice  of  a  tenant.     But   there   is   nothini 
mischievous    in   occupancy   right.     'J  he  absorption  of  the  rig! 
in   that  of  the   landlord    is   not  an  object  of  the  law.      Tl 
compulsory  substitution  of  one  tenant  for  another  may  no  doul 
give  the  landlord  a  tenant  he  docs   not   like,  perhaps  one  bette 
able  than   the   original  tenant   to  i-esist   oppression.     But  tha 
substitution     neither   severs  the    landlord   from  the   land  no| 
deprives  him  of   any  right  whatever.     He  has  still  exactly  thi 
same  rights   against  the  incoming  tenant   under   a  permanenl 
alienation  of  the  occupancy  right  as  he  had  against   the  alienO^ 
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It  is  economically  better  that  the  tenant  should  be  able  to  free 
himself  from  dtbt  than  that  the  landlord  should  be  able  to 
extinguish  the  occupancy  right.  The  tenant  goes  o£E  a  fi'ee 
man  and  if  the  landlord  is  any  the  worse  it  is  only  because 
he  has  got  a  tenant  not  so  much  to  his  liking. 

I  have  made  these  remarks  because  the   Assistant  Colic cf or 
and  Collector  appear  to  have  been  in  doubt  as  to  the  principles 
on  which  Revenue  judgment  in    iSohna  and  others  v.  Muhammad 
Bakhsh  (')  was  founded.     I  am,  moreover,   able  to  uphold  their 
ordei-s,  though  not  for  the  reasons  given  by  themselves. 

The  value  to  the  tenant  to  be  ascertained  under  Section 
53  must  of  course  be  the  bond  fide  value.  If  it  is  founded  on 
au  alleged  debt  and  such  debt  has  no  real  existence,  or  if  the 
consideration  for  the  transfer  is  wilfully  exaggerated  by  the 
tenant  and  his  transferee  to  defeat  the  landlord's  claim,  then 
no  value  has  been  proved  which  the  Revenue  Officer  should 
accept.  The  tenant  and  his  transferee  may  not  collude  to 
deprive  the  landlord  of  his  right.  If  by  reason  of  their 
collusion  the  value  alleged  by  the  tenant  is  nothing  but  a 
fictitious  value,  the  Revenue  Officer  is  fully  justified  in  taking  the 
market  value  as  tl)e  measure  of  the  piice  which  the  landlord 
should  be  required  to  pay. 

I  must,  however,  remark  thai  these  points  should  not 
be  decided  without  investigation  or  evidence.  There  is  not  a 
shi-ed  of  evidence  oil  the  file  to  support  the  assumption  that 
the  price  here  was  not  fixed  in  good  faith  or  to  justify  the 
doubt  that  the  debt  had  any  existence.  I  cannot  on  the  record, 
as  it  stands,  uphold  the  oider  passed  on  the  gtound  of  want 
of  good  faith.  The  accumulation  of  intei'est  is  not  fictitious. 
It  is-in  accordance  with  the  terms  of  a  mortgage-deed  which 
there  is  no  apparent  reason  to  discredit.  Isor  do  I  think  it 
necessary  to  order  fuither  enquiry  in  the  particular  case,  because, 
as  ahxiady  said,  I  am  able  to  confii-m  the  orders. 

The  value,  however,  to  be  fixed  under  Section  53,  should  be 
the  value  at  the  time  when  notice  is  served  by  the  tenant 
on  the  landlord.  This  was  expressly  said  in  Soht.a  and  others  v. 
iluhimvitid  Bakhsh  ('),  what  is  the  value  here  when  the  oi'iginal 
tenant  failed  to  give  notice  at  the  proper  time,  n».,  five  years 
ago  ?  Are  the  tenant  and  his  transferee  to  be  allowed  to  keep 
the   landlord   in  the   dark  while   interest   accumulates    against 
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him  and  the  satisfaction  of  hig  claim  by  no  act  or  fault  of  his 
thus  becomes  more  and  more  expensive  ?  Clearly  this  would  bo 
quite  unjust.  It  is  a  good  thing  that  the  tenant  should  be  freed 
from  debt,  but  he  does  not  deserve  complete  freedom  at  the  cost 
of  the  loss  of  pre-emption  by  the  landlord  unless  he  abstains 
from  conduct  which  prejudices  the  landlord's  position.  Hero 
the  landlord  has  been  greatly  prejudiced.  If  be  had  had  notice 
at  the  proper  time  he  might  certainly  have  purchased  at 
something  much  less  than  Rs.  434'.  On  the  other  hapd,  the  mere 
mortgage  debt  itself,  without  interest,  viz..,  Rs.  200,  does  not 
represent  the  full  value  of  the  occupancy  right  to  the  tenants 
at  the  time  when  they  ought  to  have  given  notice.  It  is  to  be 
af^sumed  that  the  mortgage  of  an  occupancy  holding,  even  by 
conditional  sale,  will  fetch  something  less  than  its  sale  outright. 
Under  these  circumstances  it  was  quite  right  to  ascertain,  as 
nearly  as  possible,  the  market  value  of  the  lai.d  and  accept  that 
as  the  measure  of  valne.  This  has  been  found  to  be  Rs.  317. 
I  accept  that  estimate,  uphold  the  oiders  below  on  the  grounds 
explained  above,  and  reject  the  application  for  revision.  The 
tenants  are  not  entirely  cleared  of  their  debt  of  Rs.  4.S4,  but  that 
is  their  own  fault.  If  they  had  given  notice  at  the  proper  time, 
the  landlord  might  have  cleared  them  before  interest  began  to 
accumulate. 

Applicalicn  dismissed. 
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No.  3. 
Before  the  Honh'le  Sir  Leiois  Tapper,  K.C.T.F..  C.S.L,  "" 
Financial  Commissioner. 

KARAM  BAKHSH  AND  OTHERS —(Defendakts)"—     ' 
PETITIONERS, 

Versus 

GHULAM  MUHAJIMAD,— (Plaintiff),— RESPONDENT. 

Revision  No.  122  of  1901-02. 

Landlord  and  tenant — Ejectment — Liability  to  ejectment  on  the  grounl 
of  the  alteration  of  the  holding  from  arable  to  building  Inii— Relief  agiinat 
forfeiture— Punjab  Tenancy  Act,  1887,  Sections  39,  48. 

Although  when  the  land  of  a  tenancy  has  been  diverted  from  its 
original  purpose  the  tenant  is  liable  to  be  ejected  under  Section  39  (a)  of 
the  Punjab  Tenancy  Act,  but  in  cases  where  the  property  by  reason  of  its 
situation  in  the  neighbourhood  of  large  cities  advancing  in  prosperity 
has  been  converted  from  its  original  purpose  to  land  suitable  for  building 
purposes  and  where  there  is  no  immediate  injury  to  the  landlord,  it  is  by 
no  means  necesaary  to  eject  the  tenant  if  the  rights  of  the  landlord  can 
be  recognized  in  some  other  way  as  provided  for  by  Section  48  of  the  Act. 
In  sach  cases  the  Revenue  Courts  should  facilitate  the  process  in  the 
interest  of  the  landlord  and  tenant  and  the  general  community. 

Dasioandhi  v.  Qkulam  ('),  referred  to. 

Petition  for  rev-ision  of  the  order  of  R.  Clark,  Esquire,  Commis- 
sioner, Lahore  Division,  dated  24^7i  February  1902. 
O'Gorman,  for  petitioner. 
Nabi  Bakhsh,  for  respondent. 

The  facts  of  the  case  and  the  point  of  law  involved  is    fully 
it  in  the  following  jadgment  delivered  by 

Thb  Financial  Commissioner. — This  is  a  small  case,    but   in-    13M  Septr.  1902. 
volves  some  questions  of  principle. 

The  defendants  aie  occupancy  (enants  under  Section  G 
of  the  Act,  of  43  kanals  19  marlas  of  land,  situated  on  the 
Circuli>r  Road  which  surrounds  the  city  of  Lahore.  The  holding 
is  situated  at  a  point  not  far  from  the  European  Cemetery.  The 
tenants  pay  a  cash  rent  of  Rs.  66-3-6,  including  land  revenue 
and  cesses,  of  which  about  half  is  malikana.  On  12  marhm  of 
this  land  they  have  built  a  shop  to  be  used  as  stone-mason'.s 
shop,  and  they  have  let  it  at  a  rental  of  Rs.  20  per  annum. 
The   plaintiffs   are  the  landlords,   and   they  sue  to  eject  the 
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tenants  under  Section  39  (a)  of  the  Act,  on  the  gi^otind  that  the 
tenants  have  used  the  laud  comprised  in  the  tenancy  in  a  manner 
which  renders  it  unfit  for  the  purpose  for  which  they  held  it. 

The  holding  is  an  agicultural  holding,  and  there  is  no  doubt 
that  the  building  of  a  shop  on  a  part  of  such  a  holding  renders 
that  part  u?ifit  for  the  original  purpose  of  the  same.  The  case 
would,  of  course,  differ  if  the  building  had  been  in  any  way 
subservient  to  agriculture.  Had  the  building,  for  instance, 
been  a  walled  enclosure  or  cattle  shed,  suitable  to  the  holding 
as  an  agricultural  holding,  the  case  would  have  been  governed 
by  the  ruling  of  the  Chief  Court  In  I)asu\ii.dhi  and  others  v. 
^/i>t/rtm  (^),  where  a  suit  for  the  removal  of  such  buildings 
was  dismissed. 

The  Assistant  Collector  rightly  holding  that  the  12  marUs 
were  no  longer  used  for  the  original  purpose  of  the  tenancy, 
ordered  that  the  defendants  should  be  ejected  from  this  patch, 
unless  they  demolish  the  shop  before  May  1st,  1902,  and  made 
the  land  fit  for  cultivation. 

Now  that  was,  I  think,  a  very  unwise  order,  and  one  injurious 
to  the  interest  of  both  landlord  and  tenant  and  opposed  to 
economic  principle.  It  is  part  of  the  usual  sequence  of  events 
that  land  in  the  neighbourhood  of  big  cities  advancing  in 
prospeiTty  phould  gradually  be  converted  from  arable  to  building 
land  and,  so  far  as  the  law  allows,  we  should  facilitate  this 
process  in  the  interests  of  Inndlords  and  tenants  and  indeed  of 
the  genei^al  community.  An  order  for  the  destruction  of  prop- 
eity  which  has  come  into  existence  in  consequence  of  the  tendency 
above  described  is  altogether  mischievous. 

The  Collector,  when  the  case  came  before  him  on  appeal, 
perceived  this,  for  he  modified  the  order  of  the  first  Court  and 
varying  the  conditional  decree  for  ejectment,  if  the  shop  were 
not  destroyed,  directed  simply  the  ejectment  of  the  tenants  from 
the  12  marlas.  The  effect  of  this  order  was  to  transfer  the  shop 
and  its  rental  to  the  landlords  without  compensation  to  the 
tenants. 

This  order  was  also  an  unwise  one.  There  could  bo  no 
stronger  discoumgement  to  the  investment  by  tenants  of  their 
capital  in  raising  buildings  presumably  required  in  the 
neighbourhood  of  towns  than  the  prospect  of  the  immediate 
confiscation  of  such  buildings  in    tlioir  landlord's  interests. 
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A  further  appeal  was  then  preferred  to  the  Commissioner 
who  held  that  no  appeal  lay.  I  can  only  coujectare  that  he  was 
misled  by  the  concluding  words  of  the  order  of  the  Collector,  viz., 
"  the  appeal  is  dismissed  with  costs  against  Khiman.  "  As  I 
have  shown  the  order  of  the  first  Conrt  was  modified  ou  appeal, 
and  a  farther  appeal  was  therefore  admissible  under  Proviso  (uV) 
of  Section  80  of  the  Tenancy  Act. 

It  is  not  necessary,  however,  to  return  the  case  to  the  Com- 
missioner with  directions  to  hear  the  appeal,  because  it  is  quite 
practicable  to  proceed  to  a  decision  on  the  record,  and  this  will 
save  the  parties  from  further  litigation. 

When,  as  here,  the  land  of  a  tenancy  has  been  diverted  from 
its  original  purpose  the  tenant  is  indeed  liable  to  be  ejected 
under  Section  o9  (a),  but  is  by  no  means  necessary  to  ejec:  him 
if  the  rights  of  the  landlord  can  bo  recognised  in  some  other  way. 
Section  48  of  the  Act  is  entirely  suitable  to  the  present  case. 
There  is  no  immediate  injury  to  the  landlords  as  the  cash  rent 
is  not  diminished.  There  may  be  some  conceivable  prospective 
injury  if  we  assume  that  when  the  present  rental  comes  to  be 
enhanced  something  would  be  lost  by  12  niarlas  being  no  longer 
available  for  agriculture.  But  the  landlord  has  a  right  to  ex- 
pect cither  that  the  land  of  the  tenancy  shall  continue  to  be  used 
for  its  original  purpose  or  that  if  it  is  diverted  from  that  purpose 
he  shall  have  his  fair  share  in  the  advantage  so  gained.  It  thus 
appears  to  me  that  the  case  is  eminently  one  in  which  an  award 
of  compensation  will  be  a  sufficient  satisfaction  to  the  landlord, 
and  in  which  the  compensation  should  take  the  form  of  a  share 
in  the  rent  of  the  building  which  has  been  erected. 

The  parties  have  agreed  before  me  that  the  landlords  shall 
be  paid  Rs.  7  per  annum  or  appi'oximately  one-third  of  the  rent- 
al, such  payment  to  be  due  so  long  as  the  shop  exists  on  the  12 
marlas  and  whether  it  is  or  is  not  let  by  the  tenants. 

The  compensation  is  due  ou  account  of  the  diversion  of  the 
laud  from  its  original  purpose  and  that  diversion  continues  so 
long  as  the  shop  exists. 

Under  this  ruling  the  advantage  which  the  landlord  shoold 
enjoy  from  the  ownership  of  an  eligible  building  site  is  fully 
acknowledged.    In  the  particular  case,  as  the  parties  have  agreed, 

I  it  is  not  necessary  for  mo  to  lay  down  any  principle  upon  which 
bompensation  should  bo  assessed,  but  I  may  observe  that  what  was 
proposed  before  me  appeared  to  me  to  bo  tjuito  couaibteut  with 
I 
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the  main  iirinciple  of  this  ruling,  viz.,  that  wc  should  offer  no 
obstruction  to  a  natural  economic  tendency.  If  both  landlords 
and  tenants  share  the  advantages  of  an  inevitable  change  their 
interest  m.vy  be  trusted  to  guide  them  in  making  it  when  it  is 
required.  I  may  add  that  if  the  landlord  gets  a  fair  interest  on 
a  capital  represented  by  the  market  value  of  his  rights,  or  if  the 
tenant  and  builder  of  the  house  or  shop  gets  a  fair  interest  on 
the  capital  so  expended  jsZws  a  suflBcient  allowance  for  the  cost  of 
repairs  the  rest  of  the  rent  going  to  the  landlord  in  recognition 
of  his  ownership  of  the  site,  then  in  either  of  these  cases,  the 
parties  would  appear  to  me  to  be  fairly  treated. 

It  is  not  necessary  to  work  out  these  calculations  here 
because,  as  ah'cady  said,  the  parties  have  agreed. 

I  set  aside  the  orders  of  tlie  Courts  below  and  direct  thai 
the  tenants  be  not  ejected,  but  that  they  shall  pay  an  additional 
«um  of  Us.  7  per  annum  to  the  landlords  so  long  as  the  shop 
exists  or  the  12  ?/iarZas  on  which  it  stands  continue  to  be  unfit 
for  the  agricultural  purposes  of  the  tenancy. 

Application  allowed. 


No.  4.  I 

Before  the  Hon'hle  Sii-  Letvls  Tvpper,  K.C.I.E.,  C.fS.L, 
Financial  Commissioner. 

DOGAR  MAL  AND  OTHERS,— (Plaintiffs),— 
PETITIONERS, 

Versus  ' 

THE  SECRETARY  OE  STATE  FOR  INDIA  IN  COUNCIL,— 
(Defendant),— RESPONDENT. 

Revision  No.  167  of  1900-01. 

Occupancy  rights — Acquisition  of,  in  joint  holding — Continuous  cccupo- 
tion  of  20  years — Jagirdar — Partition  of  joird  holdinn  Z)y  Revenue  Court — 
Ejecfwent—  Lidhilily  to,  on  the  ground  of  alteration  of  the  holdiiuj  from 
arable  to  luilding  hmd  —  Relief  against  forfeiture—  Pun jah  Tenancy  Act, 
1S87,  8(ctior,s  5  (d),  39,48-  Puvjah  Land  Revenue  Act,  1887,  Section  111. 

In  a  suit  bj  a  successor  in  interest  of  an  original  jagirdar  who  had  a 
joint  interest  in  the  munfi  with  others  to  contest  a  notice  of  ejectment  and 
establishment  of  his  occupancy  rights,  it  was  proved  that  the  tenuut  wa 
a  jagirdar  within  the  meaning  cff  Section  4  (15)  of  the  Punjab  Tenanc; 
Act,  1887,  and  that  the  joint  occupation  of  the  land  by  him  and  his  family 
had  been  oonfinuouB  for  a  period  oxceoding  20  year."*,  held,  that  the 
plaintiff  was  entitled  to  occupancy  rights  in  the  land  equal  to  hip  share 
in  the  joint  holding  under  Section  5  (1)  (ti)  of   the  Act.     In  buch   cases   it 
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is  ■\vitbin  the  competence  of  a  Kevenue  Conrt  to  dispense  with  an  appli- 
cation from  a  joint  tenant  under  Section  111  of  tiie  Land  Revenue  Act 
and  to  direct  by  its  decree  that  a  partition  shall  be  effected  and  that  the 
share  of  the  tenant  in  which  he  hos  been  f(  und  to  have  acquired  occu- 
pancy rights  should  be  marked  off  and  that  he  should  be  ejected  from 
the  residue. 

Held,  also,  ioWowivg  Karam  Bakhsh  v.  Ghitlam  Muhammnd  {'),  that, 
where  Innd  is  let  by  an  occupancy  tcnaut  for  building  purposes  in  the 
neighbourhood  of  a  town  ejectment  is  not  the  proper  remedy,  but  in 
accordance  with  the  provisions  of  Section  48  of  the  Tenancy  Act  tho 
landlord  should  be  compensated  in  the  form  of  enhanced  rent,  which 
should  be  assessed  at  the  rate  of  one-third  of  that  payable  to  the  tenant 
so  long  as  the  building  exists. 

Petition  for  revision  of  the  ordtr  of  J.  F.  Conn-.Uy,  Esquvtj 
Oollector,  Amritsar,  dated  27th  Kuvemh  r  1900. 

The  facts  of  the  case  and  the  points  of  law  involved  aic 
f  ally  set  ont  in  the  following  judgment  delivered  by 

The  Financial  Commissiokek.  -This  is  a  suit  by  one  of  the  '2nd  April  1904. 
tenants  of  the  Kasnr  Government  lands  to  contest  notice  of 
ejectment  and  establish  occupancy  rights  under  Section  5  of  the 
Tenancy  Act.  Judgment  was  resei*ved  and  its  delivery  baa  been 
delayed  by  the  necessity  of  examining  the  voluminous  correspond- 
ence regarding  the  so-called  Kasur  Crown  lands. 

The  estate  of  Kasur  was  originally  owned  by  a  Colony  ot 
Pathans  who  were  conquered  by  Maharaja  Ranjit  Singh  in  1807 
A.  D.  He  granted  the  estate  in  jagir  to  Sardar  Nihal  Singh, 
Atariwala,  but  on  annexation  in  1819  the  jagir  was  confiscated 
and  the  proprietary  rights  vested  in  the  British  Government- 
At  first  the  estate  was  farmed  but  subsequently  repeated  inquiiies 
were  made  as  to  the  rights  and  status  of  the  tenants,  by  Mr. 
Saunders  in  1867  or  1868,  by  Mr.  Steel  iu  1871  or  1872,  by 
Munshi  Ghulam  Nabi  in  1873,  and  by  Lala  Pohn  Ram  in  1890. 

It  is  unnecessary  for  the  purposes  of  this   case  to  abstract 
the  orders  of  Government   which   have   been 
*  Punjab  Govern-  ^  j  ^.^^  ^^   ^-^^    ^^.    ^^  describe    the 

n-.cnt  letter   No.  ol2      i 

S,  dated  26th  July     various  classes  of   tenants.     It  is  suflScient   to 
1K92 

note  that  oi'ders  of  1892  ♦directed  a  i-evision  of 

tlio  rents  and  the  grant  of  leases  for  ten  years  to  tenants-at-will. 

Dogar  Mai  and  others,  the  present  plaintiffs,  were  amongst 
Iho  tenants  to  whom  tho.sie  leases  wore  offered  and  the  offer  was 
refused  by  them.     They  agreed,  however,  to   pay   the   enhanced 
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rent.  In  1897  it  appeared  that  they  had  sublet  2  kanals  15 
marlas  of  the  land  in  their  occupation  to  one  Haji  Farid  for  ton 
years  at  a  rent  of  Rs.  72  per  annum.  Haji  Farid  built  a  house 
on  part  of  this  area  and  utilised  the  rest  for  fuel  stocks  for  his 
ginning  factory.  It  was  considered  that  by  this  sub-lease  the 
tenants  had  violated  the  terms  of  a  lease  which  they  had  never 
accepted.  The  case  was  reported  to  the  then  Fiuancial  Com- 
missioner who  ordered  in  his  Secretai'y's  letter  No.  6559,  dated 
8th  October  1897,  that  steps  should  be  taken  to  evict  them 
from  the  land  *'  leased  to  them  as  tenants  at  will  by  serving  a 
'*  notice  of  ejectment  upon  them  under  the  Tenancy  Act." 

It  is  the  notice  served  in  consequence  of  these  orders  that 
the  tenants  sue  to  contest.  Their  most  important  plea  is  that 
they  have  occupancy  rights  under  Section  5  (1)  (d)  of  the 
Tenancy  Act  as  jagirdars  of  part  of  Kasur  Khas  and  as  having 
continuously  occupied  the  land  in  suit  for  not  less  than  20  years. 

There  is  no  doubt  that  Dogar  Mai  himself  is  such  a  jagirdar 
and  the  occupation  of  the  land  by  this  family,  iucluding  Dogar 
Mai,  has  been  continous  for  a  period  far  exceeding  20  years, 
though  at  the  time  of  notice  the  jagir  tenure  might,  be  held  to 
be  only  a  little  more  than  20  years'  old.  The  muafi  which  is  i 
BuflBcient  to  make  Dogar  Mai  and  his  predecessors  in  interest 
jagirdars  within  the  meaning  of  Section  4  (15)  of  the  Act  was 
sanctioned  by  Punjab  Government  letter  No.  1376,  dated  23rd 
November  1876.  There  was,  it  appears,  a  pre-existing  muafi  in 
which  a  share  was  held  by  Gannu  Mai,  an  ancestor  of  some  of  the 
plaintiffs ;  but  his  share  seems  to  have  been  resumed  in  1869  and 
nothing  turns  on  this  former  muafi  except  in  so  far  as  it  shows 
the  antiquity  of  the  tenants'  position  and  their  consequent  claim 
to  consideration.  In  1876  the  Local  Government  sanctioned  the 
assignment  of  the  land  revenue  of  the  land  now  in  dispute 
*'  during  the  pleasure  of  Government  for  the  maintenance  of  the 
**  Thakardwara  in  favour  of  Hira  Mai."  At  that  time  there  was 
a  tank  with  houses  and  a  courtyard  for  the  accommodation  of 
travellers  and  no  less  than  three  Thakardwaras  valued  at  Rs.  7,000 
connected  with  the  grant.  The  circumstances  of  the  muafi  wore 
not  fully  considered  by  the  Financial  Commissioner  in  1897  when 
ho  directed  notice  of  ejectment  to  be  served.  In  his  Secretary's 
letter  already  quoted  it  was  said : — "  The  question  of  the  muafi 
"should  be  reported  separately  if  the  Deputy  CommissimiPr 
"  considers  that  there  are  good  grounds  for  its  resumption."  l\i' 
separate  report  was  made  ;  and  the  point  now  raiaed,  viz.,   that 
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the  occupancy  rights  had  been  acquired  under  Section  5  (1)  (d), 
was  not  taken. 

Tn  the  register  in  which  the  sanction  of  the  muafi  was  record- 
ed a  number  of  names  was  entered.  In  reply  to  enquiries  made 
the  Deputy  Commissioner  referred  to  a  previous  letter  in  which 
he  had  requested  that  the  mtiafi  should  be  recorded  in  favour  of 
Hira  Mai  "  who  is,  "  he  said,  "  descendant  of  the  original  founder 
"  of  the  Tliakardwara,  the  others  are  also  collateral  relatives,  but 
"  they  agree  to  let  the  muafi  be  recorded  in  his  name  and  here- 
"  after  if,  as  asked,  the  grant  is  upheld  for  the  maintenance  of 
"  the  institution  it  would  on  Hira  Lai's  death  be  recorded  in 
"  favour  of  the  person  who  did  the  service  of  the  shrine."  The 
Commissioner  in  recommending  sanction  of  the  grant  noted 
"  Hira  Mai  is  the  name  of  the  representative  selected  by  the 
"  others  interested  in  this  grant  which  might  be  made  to  him  and 
"  to  his  successors  in  charge  of  the  establishment." 

Since  1876  the  land  in  dispute  has  been  held  jointly  by  all 
the  plaintiffs.  No  plot  has  ever  remained  in  the  sole  or  separate 
possession  of  Dogar  Mai.  The  land  has  all  along  been  cultivated 
by  sub-tenants  and  one  leading  member  of  the  plaintiffs'  family 
has  always  been  in  charge  of  the  management  of  the  cultivation 
as  well  as  of  the  Thakardwara,  tank  and  other  buildings  attached 
to  the  land  in  dispute,  but  excluded  from  the  notice  of  ejectment. 
Hira  Mai  was  succeeded  in  the  management  by  his  son 
Thana  Mai ;  and  Dogar  Mai,  one  of  the  plaintiffs,  the  present 
manager,  is  the  son  of  Thana  Mai.  If  the  joint  possession  of  the 
land  in  dispute  be  distributed  on  shares  it  appears  that  Dogar 
Mai's  shaie  would  be  l-24th  of  the  whole. 

Such  being  the  facts  the  first  Court  refused  occupancy 
rights  on  the  absurd  ground  that  the  right  which  would  have 
otherwise  accrued  to  Dogar  Mai  has  been  set  aside  by  an  agree- 
ment making  a  lease  which  he  never  accepted  operative  against 
him  ;  and  that  he  has  violated  the  conditions  of  this  lease  by  the 
sub-lease  to  Haji  Farid,  I  dismiss  the  judgment  of  the  first  Court 
with  the  remark  that  there  has  been  no  such  agreement  either 
constructively  under  Section  111  of  the  Tenancy  Act  or  otherwise. 

On  appeal  the  Collector,  quoting  Revenue  Ruling  in  Mussam- 
mat  Aladi  Bfgam  and  others  v.  Tiloka  (^),  refused  occupancy 
rights  on  the  ground  that  Dogar  Mai  had  failed  to  show  con- 
tinuous {K)gsessiou  of  a  definite  portion  of  the  land.  That  view 
ni^o  I'j  nltnii-oHinf  erroneous. 
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Mussammat  Aladi  Begam  v.  I'ildha  (})  has  no  bearing  at  all 
on  the  present  case.  In  tho  case  of  1891  the  tenants  did  not 
claim  as  jagirdars  but  as  settlers  with  the  founder  and  they 
contested  ejectment  in  respect  of  51  bighas  8  biswas.  Their  claim 
was  allowed  in  respect  of  33  Ughas  9  iiswas,  but  the  decree  did 
not  specify  which  of  the  whole  parcel  of  lands  these  particular 
lands  were.  It  was  very  properly  held  that  if  the  tenants  were 
to  be  declared  occupancy  tenants  the  precise  lands  must  be 
defined  and  that,  if  they  could  not  give  evidence  enabling  the 
Court  to  do  this,  their  claim  must  fail.  Bat  here  there  is  no 
such  difficulty  :  there  is  not  the  slightest  doubt  about  the  lands 
in  respect  of  which  occupancy  rights  are  claimed,  and  it  would 
bo  a  monstrous  injustice  to  refuse  occupancy  rights  because  the 
tenant  holds  his  right  in  joint  enjoyment  with  others. 

It  is,  I  think,  beyond  doubt  that  Dogar  Mai,  as  the  successor 
in  interest  of  the  original  jagirdar,  is  entitled  to  occupancy  rights 
under  Section  5  (I)  (d)  in  l-24tli  of  the  115  kanals  5  mailas  in 
dispute.  I  note  in  passing  that  the  first  Court,  if  it  had  granted 
occupancy  rights,  would  have  limited  them  to  the  108  kanaU  5 
marlas  which  are  muafi  excluding  5  kanals  khalsa.  This  was 
quite  wrong.  The  mere  fact  that  some  of  the  land'  held  by  the 
jagirdar  as  a  tenant  is  assessed  to  land  revenue  is  immaterial. 
Even  if  the  whole  holding  has  been  assessed  he  can  claim. 

What  then  is  the  effect  of  the  above  finding  ?  Dogar  Mai 
holds  l-24th  of  every  inch  of  the  land  in  dispute  and  so  long  as 
his  share  is  not  partitioned  and  he  duly  observes  the  conditions 
of  his  tenancy  he  cannot  be  ejected. 

The  principle  of  this  finding  might  no  doubt  operate  in 
some  cases  unjustly  against  the  landlord.  I  have,  therefore,  no 
hesitation  in  adding  that  in  a  case  of  this  kind  1  hold  it  to  be 
within  the  competence  of  a  Revenue  (>ourt  to  dispense  with  an 
application  from  a  joint  tenant  under  Section  111  of  the  Land 
Revenue  Act  and  to  direct  by  its  decree  that  a  partition  shall 
be  effected  and  that  the  share  of  the  tenant  in  which  he  has 
occupancy  right  shall  be  marked  off  and  that  he  shall  be  ejectcl 
from  the  residue. 

In  this  particular  case  I  shall  make  no  order  of  this  kind. 
Although  as  an  executive  arrangement  the  jagir  was  granted 
to  one  member  of  the  family  he  was  a  repi-esentative  of  the  re.'^i , 
their  enjoyment  has  been  joint  throughout  and  it  would,  in   my 
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opinJon,  so  long  as  the   conditions   of  the   tenancy  as   deBned 
in  the  Act  are  fulfilled,  be  unjust  to  disturb  any  of  them. 

It  remains  to  remark  on  the  sub-lease  to  Haji  Farid  whicl. 
was  the  occasion  for  the  notice  of  ejectment.  This  sub- lease 
undoubtedly  renders  2  kanals  15  maHas  of  the  land  in  suit  unfit 
for  the  purposes  of  the  tenancy.  Do^ar  Mai  is  thus  liable  to  be 
ejected  from  this  parcel  of  land  und..  Section  39  (a)  of  the  Act. 
But  this  section  has  to  be  read  witl,  Section  48,  and  in  a  full 
discussion  of  a  similar  case  I  have  held  that  where  land  is  let 
for  building  purposes  in  the  neighbourhood  of  a  town  ejectment 
16  not  the  proper  remedy  but  compensation  in  the  form  of 
enhanced  rent.  The  principle  of  that  Ruling  (Karam  Bakheh 
and  others  v.  Ohulam  Muhammad  and  another  (^),  applies  here, 
and  in  accordance  with  it  I  direct  that  the  landlord  be  compen.satod 
by  an  additional  rent  of  Rs.  24  per  annum  or  one-third  of  that 
payable  by  Haji  Farid,  such  rent  to  be  paid  so  long  as  the  2 
kanah  15  marla.^  continne  to  be  unfit  for  the  agricultural  purposes 
of  the  tenancy. 

Subject  to  this  direction  as  to  the  compensation  payable  to 
the  landlord,  thfe  orders  of  the  Con rts  below  are  set  aside  and 
the  notice  of  ejectment  is  cancelled. 

Costs  are  to  follow  the  event.  I  think  the  tenants  are  fairly 
entitled  to  costs  in  all  Courts  other  than  cosLa  of  adjournments 
whieb  they  may  have  been  specially  ordered  to  pay,  beuc^o 
from  the  point  of  view  taken  in  Karam  Bakhsh  v.  Ghulam 
Muhammad  ('),  above  referred  to,  it  was  wrong  to  seek  to  oust 
them  on  account  of  their  sub-lease  to  Haji  Farid. 

Application  alloived. 

No.  5. 

Before  the  Hon'ble  8ir  Lewis  Tapper  H.,  C.8.I , 

Financial  Commissioner. 

WASAXDA   K.\yi  AND  OTHERS, -PETIT lu:\LK.> 

Versus 

RUSTAM   AND  ANOTHER,— RESPONDENTS. 

Revision  No.  4  of  1902-03. 

Punjab  Alienation  of  Land  Act,    1900,  Section  3— Permanent  alieu 

of  land  to   a    money-lender — Sanction    of  Deputy    Commissioner — Financiul 

Commii$ioner's  Circul'ir  Letter  No.  3^1,  dated  5th  June  1901. 

Held,  thai  where  the  money-lender  is  a   member  of   an    agriculturnl 
tribe  and  of  the  same  tribo  or  a  tribe  in  the  same  group  as  the  alienor    ov 
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is  an  agriculturist  within  the  moaning  of  the  Punjab  Alienation  of  Land 
Act  and  holding  as  such  land  in  the  viilaj^c  wlieie  the  land  alienated  is 
situate,  the  sanctinn  (f  tlic  Defiity  Connnissioner  to  the  transfer  ia  not 
required,  and  in  such  cases  the  mutation  of  names  should  be  granted  or 
refused  on  general  grounds  and  not  refused  for  any  reason  arising  out  of 
the  Alienation  of  Land  Act  of  the  Financial  Commissioner's  Circular 
Letter  No.  34-il,  dated  5th  June  1901. 

Paragraph  11  ((///)  ot'  l1)';  Circular  Letter  of  5th  June  1901  applies  to  a 
money-lender  who  although  ho  is  a  member  of  an  agricultural  tribe  is  not 
a  member  of  the  same  tribe  as  the  alienor  or  of  a  tribe  in  the  same  group, 
or  where  he  is  an  agriculturist  within  the  meaning  of  the  Act  does  not  us 
such  hold  land  in  the  village  where  the  land  alienated  is  situated,  or  to 
other  persons. 

Fetitiuii    juf    n'ii.iioH    of    the    onh-r    of    Coluittl    H.    F.  P.    L<aj/t, 
Co)iihii---''"n^t\  Munltan  Llri^^uni^  dattd  \tli   Isovember  1902. 

The  following  judginetit  was  delivex^ed  by 

■'///  Mnij  lUO-i.  Tin:  FiN.\Nci.iL  CoM-Mis.sioNiiii.  — In  this  case  Gullu  aud  oth^i'o, 

members  of  au  agricaltural  tiibe,  sold  lands  of  tlieirs  to  Wasauda 
Raiu  atid  others,  wlio  are  agriculturists  within  the  meaning  of 
tSection  2  (1)  of  the  Alienation  of  Land  Act  and  hold  land  as 
such  in  the  village  where  the  land  alienated  is  &itifated.  Jt  has 
also  been  found  that  tliey  are  monej-lenders.  The  Collector 
has  refused  sanction  to  tb^  -^^l^  and  has  further  refused  mutation 
of  names  rel^i^sr"  O^i  paragraph  11  (yiii)  of  Financial  Comntis- 
oiouer's  Circular  Letter  No.  3441,  dated  5th  June  1901.  The 
Commissioner  has  upheld  the  order,  but  evidently  with  some 
doubt,  as  he  has  expressed  an  opinion  that  the  case  is  one  which 
calls  for  a  definite  ruling  by  higher  authority. 

The  instructions  given  in  the  Circular  Letter  aie  as  follows  : — 

"  (ciii)  No  Deputy  Commissioner,  unless  specially  authorised 
"  in  this  behalf  by  the  Local  Government,  may,  on  his  own 
"  authority,  sanction  an  alienation  to  a  money-lender,  whether 
"the  money-lender  is  a  zamindar  or  a  bania  or  any  one  else,  li 
"  will  generally  be  possible  to  ascertaiti  from  the  income-ta.v 
"  papers  whether  any  person  is  a  money-lender  or  not.  If  it  is 
"  clear  that  sanction  might  be  given  consistently  with  the  objects 
"of  the  Act,  and  that  there  would  be  hardship  in  refusing  it,  the 
"  Deputy  Commissioner  may  transmit  the  rile  to  the  Commissiouci- 
"  and  ask  his  permission  to  give  sanction.  The  case  will  then  be 
"  disjjosed  of  as  the  Commissioner  may  direct.  If,  however,  there 
"  is  Huy  doubt,  the  ])cputy  Commissioner  should  refuse  sanction 
"  and  leave  the  paitie.-,  if  so  laiudcd,  to  appeal." 
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-h.se  insfcractioDs  mast  of  coarse  be  so  interpreted  as  n. 
conri.et  with  the  law.  I  explained  how  they  should  be  applied  in 
paragraph  13  of  the  Report  on  the  working  of  the  Alienation  of 
l^  Act  for  the  year  eading  September  30th,  1902,  bat  on 
farther  consideration  I  do  not  think  the  explanation  there  ^iven 
IS  safticient  or  in  all  respecte  satisfactory ;  and  in  lien  of  it  I  lay 
down  the  following  directions  for  Revenae  Officei-s  m  dealinc. 
with  cases  of  this  kind  :  — 

The  money-lender  ma,  a  member   of  an   agricaltaral 

tiibe,  or  (2)  an  agricuUanst  withm   tlie  meaninir  of  Section  -^  (I) 
of  tlie  Act,  or  (8)  some  other  person. 

If  the  money-lender  falls  auder  the  thii-d  category  there  i. 
no  difficalty.  The  instructions  of  the  Circular  Letter  apply 
without  explanation. 

If  the  money-lender  is  a  member  of  ai.  _  uaral  tribe 
and  of  the  same  tribe  or  a  ti-ibe  m  the  same  group  as  the  alieno) 
the  sanction  of  the  Deputy  Commissioner  to  the  transaction  is 
not  rev^aired.  Nor  is  it  required  if  (as  here)  the  money-lender 
IS  an  agnc^itoi-ist  within  the  meaning  of  the  Act  holdiucr  a^ 
such  land  m  the  vu,^„,  ,,.i,,^^.  ^j^^  j^^^^  alienate  is  situated  ° 

Where  the  DepatyComu...,,,^^^,;^^^^^.^^.^   ^^^   ^^ 

his  proper  course  is  to  inform  the  paic. 

^      ,     ...      ^.        -  T  ■='^^*ordingIy  and,   su 
i&r  as  proceedings  under  the  Alienation  of  liand  ^w    °  •'  ' 

to  consign  the  case  to  the  record-room.     But  if  mutation  oi  ^     *■  • 

is  applied  for  it  should  be  granted  or  i-efused  on  general  grounds 

and  not  refused  for  any  reason  arising  out   of  the  Ahenation   ot 

Land  Act  of  the  Financial  Commissioner's  Circular  Letter. 

On  the  other  hand  if  it  is  found  that  the  monuy-icudci  ^ 
though  a  member  of  an  agricaltaral  tribe  is  not  a  member  of  thr 
same  tribe  as  the  alienor  or  of   a  tribe    in    the  s.  i- 

though  an  agi"iculturist  within  the  meaning  of  the  Act,  docs  uot 
as  such  hold  land  in   the  village   where    the   land    alienated   i> 
situated,  then  pai-agi-aph  II  {iiii)  of  the  Circular  Lettler   of  .r»tli 
June  I yO I  applies   without  explanation  ; 
••  some  other  person  "  dealt  with  above. 

The  present  case  should  be  treated  accordingly.  The  oi-der> 
of  the  Collector  and  Commissioner  are  set  aside  and  mutati'^"  "■ 
names  should  be  allowed. 

Application  alloiced. 


10 


i 
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Kkvision    Blt>E, 


Ko.  6- 

Before  the  Hon'hle  Sir  Levis  Tnpjrer,  E.G. I.E.,  CS.L, 

Financial  Commissioner. 

SUKH  RAM-(Plaintiff).-PETITIONER, 

Versus 
MUL  CHAND  AND  ANOTHER -(Defenlants),- 
RESPONDENTS. 
Revision  No.  122  of  1902-03. 

Landlord  oial  ter.ont-Ejectwent-Smt  hy  tenant  to  contest  Ivxbil 
io  ejectme^^t-Snit  withdroKn  ^cithovt  rermimon  of  Court-Suhspquent  . 
for  the  sa^ne  mofier~^eB  ixuWc.tn-Puvj.h  Tevoncy  AcA,  Sectior,.  5   (1)    I 

no(i)— 

In  a  f.uit  by  u  tenant  to  contest  hi.  liability  to  be  ejected  on  i: 
f,a-oimd  that  he  was  settled  by  the  founder  and  otherwise  fulfilled  t 
conditions  of  Section  5  (1)  (c)  of  the  Punjab  Tenancy  Act,  it  appe.. 
that  in  1889  the  plaintiff  had  instituted  a  suit  for  a  similar  relief  agai' 
his  landlord  which  he  subsequently  withdrew. 

Held,  that   the  present   suit  was  not  maintainable   as  tht 
directly  Lnd  substantially  in  issue  in  the  suit  withdrawn  inlS^  ^vas 
same  r.s  in  the  present  suit. 

,     „    -  ,  rr         «^    A,.!*''***^   "ot   supersede 
Section  110  (1)  of  the  Punjab  Tcnancv.>^  .       i    •    ^%     u 
oev-iiiJii         V  /  J         ^,^,«es  of  dismissals  m  default, 

doctrine  of  res  judicata  or  the  conSe**"^ 

^    ,  .      ,  .  .  ..^lorder  of  T.    Gordon    Walker.   Esquirei 

rptiiion  for  revision* —  ' 

^    ^^^t^Delhi  n/vmou,  dated  &fh  Nnvemher  1902. 

Sultan  Ahmed,  for  respondents. 

The  following  judgment  was  delivered  by 

80//i  Nov.  I90y.  The  Financial  Oommissionek.— These  cross  cases  are  twoofi 

group  of  18  which  were  heard  together  at  Delhi  on  November  27th^ 
1903.     The  landlords,  Mul  Chand  and Behari  Lai,  were  present 
and  were  represented  in  12  cases  (noted  at  foot)  by   Mr.   SultanI 
Ahmed.     Many  of  the  tenants    were  present,   but    none    werej 
represented  by  counsel. 

The  cases  arise  in  the  village  of  Bhoda  Khera,  Tahjsu 
Fatehabad,  Hissar  District.  The  village  w^as  founded  by  Mp.1 
Alexander  Skinner  in  1854.     He  was  sole   proprietor   and  made' 


No.  of  Revision  Case. 
122  Cross  203  of  1902.03, 

117  do.     199        do. 

118  do.     197         do. 

120  do.     201         do. 

121  do.     202        do. 
124    do.     204        do. 
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a  gift  of  the  village  to  his  son,  Lieutenant  Alexander  Van 
Cortlandt  Skinner,  in  1867.  On  his  father's  death,  Lieutenant 
Skinner  sold  the  village  to  one  Allah  Din.  Rawal  and  others 
claimed  as  pre-emptors  and  .^succeeded.  They  mortgaged  the 
village  to  the  present  landlords,  Mul  Chand  and  Behari  Lai, 
who  have  served  notices  of  ejectment  on  the  tenants.  The 
tenants  sue  to  contest  the  notices  on  the  grounds  that  they  were 
settled  by  the  founder  and  otherwise  fulfil  the  conditions  of 
Section  5  (1)  (c)  of  the  Tenancy  Act. 

The  facts  have  been  carefully  investigated  and  in  respect 
of  the  lands  occupied  by  the  tenants  or  their  predecessors  in 
interest  on  21st  October  1868  and  since  continuously  occupied 
by  them  occnpancy  rights  would  have  been  rightly  awarded 
had  it  not  been  that  in  many  cases  suits  were  brought  by  the 
tenants  or  their  predecessors  in  interest  in  January  1889  and 
either  withdrawn  or  dismissed  in  default  in  June  1889. 

The  lower  Courts  have  on  various  grounds  ignored  the 
previous  litigation  as  a  nullity  and  have  awarded  occupancy 
rights  as  though  no  such  litigation  had  ever  taken  place.  I 
regret  that  I  am  unable  to  take  the  same  view. 

Munshi  Badri  Parshad,  Assistant  Collector,  in  his  judgment 
of  23rd  August  1901,  proceeds  mainly  on  the  conjectural  ground 
that  the  suits  were  withdrawn  because   the   landlords    promised 
never  to  eject  the  tenants.     On  this   point  it  is  suflBcient  to  say 
that  the  conjecture  is  not  supported  by   anything  on  the   record. 
The  only  other  argument  in  his    judgment   which  it  is  necessary 
to  notice  is  that  the    present   cases   are   analogous  to    Financial 
Commissioner's  Revision  No.   168  of  1898-99  in  which,    the  facts 
being  similar,  occupancy  rights  were  allowed.     This  is  quite  true. 
The  case  was  similar  in  all  respects.     It  was    from    this   village 
,    of  Bhoda  Khera  and  the  tenant,  Jogram,    was  one  of  those  who 
i    withdrew  their  claims  in  1889.     The  then  Collector,  Mr.  Agnew, 
I    without  any  discnssion  of  the    legal    points  involved,   held    that 
tenant's  suit    was  not   barred  ;   and    the   then  Financial    Com- 
missioner upheld  the  decision  on  revision.     Allowing  full  weight 
I   to  the  conclusion   of  my   predecessor,  I  find    myself  unable   to 
^  accept  it  for  reasons  which  I  am  about  to  explain. 
I  The   only   seriously    important    contention    which  can    be 

maintained  on  behalf  of  the  tenants  is  that  which  I  find  in 
the  judgment  of  the  present  Collector,  Mr.  A.  M,  Stow.  He  treats 
the  previous  litigation  as  ineffectual,  on  the  ground  that  the 
withdrawals  of  1889  are  merely   agreements  such  as  are  barred 
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by  Section   110    (1)   of    the  Tenancy  Act.     That  sub-section 
provides  that  nothing  in    any  agreement  made  between  a  land- 
lord and  a  tenant  after  the   passing  of  the  Act  shall  override 
any  of  the  provisions  of  the  Act  with  respect  to  the   acquisition 
of  a  right  of  oocapancy.     Doubtless   if  there  had  been  more 
agreements  between  the  landlords  and  tenants  in  these  cases  to 
the  effect  that    the  tenants  had  no  occupancy  rights  and  no 
claim  to  compensation  on  ejectment  it  would  have  been  in  accord- 
ance with  law  to  treat  them  as   wholly  void.     But  there  is  an 
obvious   distinction   between   agreements  out  of  Court  and  the 
decrees  of   Court   founded  on  the  action  of  parties  taken  before 
them.     I  am  unable  to  construe  Section  110  (1)  of  the    Tenancy 
Act  as   superseding   the  usual  doctrine  of   res  judicata  or  the 
usual  consequences  of  dismissals  in   default.    If  it  had  been 
the    intention    of     the    legislature     that    decrees     passed    by 
consent  of  parties   should  be   liable  to   be   set   aside  after  they 
had  become  final  because   they  might   be  shown   to   be   not  in 
accord  with  the  provisions  of   the  Act   with   respect   to   the   ac- 
quisition of  rights  of   occupancy  express   language  would   have 
been  necessary  to   give  so  extraordinary  a  provision   effect.     If 
the  provisions   of   the   Act  relating  to  agreements   are   to  be 
extended  to  decrees  we  open  out  a  long  vista  of   far  reaching 
litigation.     To   me   it    appears   to   be   neither    inequitable   nor 
inexpedient  to  hold  tenants  to  the  results    of  litigation  between 
themselves  and  their  landlords  as  distinguished   from  the  results 
of  certain  classes  of  agreements. 

Here  the  tenants  sued  for  occupancy  rights  and  iu  default 
of  the  same  for  compensation.  The  cases  ended  by  their  formally 
withdrawing  their  claims  or  allowing  them  to  be  dismissed  in 
default.  I  hold  that  the  usual  rules  of  law  must  apply.  The 
matter  directly  and  substantially  in  issue  in  the  suits  withdrawn 
in  1889  and  in  the  present  suits  was  the  same.  So  far  as  the 
present  suits  relate  to  occupancy  rights  they  are,  in  the  cases 
where  the  tenants  withdrew  in  1889,  barred  by  Section  13  of  the 
Civil  Procedure  Code. 

Where  the  cases  were  dismissed  under  Section  102,  Civil 
Procedure  Code,  fresh  suits  are  similarly  barred  under  Section 
103. 

The  consequence  is  that  where  occupancy  rights  which  were 
the  subject  of  litigation  in  1889  have  now  been  awarded,  I  mii^t 
digallow  them  in  every  case. 
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It  remains  to  deal  with  the  question  of  compensation. 

As  a  Court  of  revision  1  do  not  think  it  necessary  to 
interfere  in  any  case  in  the  group  with  the  awards  of  compensation 
already  made.  But  as  regards  compensation  in  these  cases 
where  occupancy  rights  granted  by  the  Courts  below  have  been 
disallowed  by  this  order,  I  lay  down  the  rule  that  the  tenants 
are  entitled  to  compeoaation  for  improvement.«5,  if  any,  made 
since  the  date  of  the  1889  decrees.  They  cannot  claim  compen- 
sation for  disturbance  because  by  the  findings  the  lands  in  respect 
of  which  I  refuse  occupancy  rights  were  cleared  before  1889 
and  in  the  proceedings  of  that  year  they  waived  their  claim  to 
compensation.  But  if  a  landlord  becomes  entitled  to  eject  a 
tenant  and  does  not  eject  him  and  after  a  course  of  years  takes 
proceedings  to  that  end  the  usual  rules  as  to  compensation  are 
clearly  applicable.  Compensation  is  the  correlative  of  ejectment 
under  the  Act,  and  when  ejectment  is  enforced  compensation  up 
to  the  date  of  the  order  of  ejectment  is  claimable  unless  barred 
by  previous  proceedings  between  the  parties. 

Accordingly,  in  respect  of  ill  lands  in  which  occupancy 
rights  have  been  granted  by  the  Courts  below  and  refused  by 
this  Court,  the  tenants  should  be  directed,  under  Section  70  (1) 
of  the  Act,  to  file  within  two  months  a  statement  of  their  claims 
to  compensation  in  respect  of  any  improvements  made  by  them 
since  the  date  of  the  decrees  of  1889  ;  and  as  provided  in  sub- 
section (2)  of  the  same  section,  ejectment  will  be  conditional 
upon  the  payment  of  such  compensation  as  may  bo  found  to  be 
due.  If  a  tenant  fails  to  file  his  statement  within  two  months 
of  his  being  informed  by  the  first  Court  of  this  order  his  claim  to 
compensation  should  be  rejected. 

Several  of  the  cases  in  the  group  require  special  orders 
which  will  be  separately  recorded.  The  present  case  of  Sukh 
Ram,  son  of  Mela,  presents  no  special  features.  I  modify  the 
orders  of  the  Courts  below  to  the  extent  that  I  disallow  occupancy 
rights  in  respect  of  the  35  bigahs  in  regard  to  which  occupancy 
rights  have  been  decreed.  The  tenant  should  file  a  statement  of 
his  claim  to  compensation  for  any  improvements  effected  in  these 
35  higahs  since  the  date  of  the  decree  of  1889  within  two  months 
of  the  date  on  which  this  order  is  communicated  to  him  by  the 
first  Cotflrt.  Such  claim  should  be  dealt  with  as  directed  above. 
Ko  oi^er  m  to  costs. 
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No.  7. 

Before  the  Eon'hle  Colonel  J.  A.  L.  Montgomery,  G.S.I., 
Officiating  Financial  Commissioner, 

,  JADA, -APPELLANT, 

Appbllath  Sibjb.  <  Versus 


\ 


RAJADA,— RESPONDENT. 
Appeal  No.  22  of  1903-04. 

Lamhardar  — Disqualification  of  heir  on  account  of  'poverty — Rule$  under 
the  Punjab  Land  Revenue  Act,  1887 — Rules  Nos.  177  (iii)  (h),  179. 

Held,  that  the  claim  of  the  heir  of  a  lambardar  should  not  bo  enter- 
taiued  if  his  property  is  not  of  sufficient  value  to  seive  as  security  for  the 
revenue  for  which  he  would  be  responsible  as  lambardar. 

Appeal  from  the  order  of  Alex.  Anderson,   Esquire,    Commissioner, 
Lahore  Division,  dated  14^/i  March  1904. 
Khwaja  Zia-ud-din,  for  appellant. 
Lachmi  Narain,  for  respondent. 
The  following  judgment  was  delivered  by 

yth  August  1904.  '^^^  Financial  Comiiissiqneb. — The    following  pedigree  table 

will  make  this  case  clear : — 

MAUJ  DIN, 
I 

r  I  ~1 . 

Jiwana,  deceased  Wadhaya.  Raja. 


lambardar,  died 

childless,  widow 

inherits. 


K. 

200  i§ 

Rev.  13-2. 


r \  i  ^ 

Raiada,                  Taja,                               Pirdad,  Ahraan. 

K.                         K.                                      K.  K. 

50^^j                      50/jj                                   50^*5  50^*g 

Rev.  Rs'  3-4-6.  Rev.  Rs.  3-4-6.  Rev.  Rs.  3-4-6.  Rev.  Rs.  3-4-6. 

The  Settlement  Collector  passed  over  the  minor  sons  of 
Wadhaya,  because  they  had  too  little  property  to  serve  as  security 
for  the  revenue,  Raja  was  also  passed  over,  because  he  has  been 
previously  convicted  of  an  offence  under  Section  411,  I.  P.  C. 
The  revenue  of  the  Patti,  including  water  rates,  amounts  to 
Ra.  1,627,  and  it  is  stated  that  it  will  probably  increase  in  the 
new  settlement. 

The  Settlement  Collector  appointed  one  Jada,  son  of  Misri, 
not  a  near  connection  of  the  deceased,  but  a  Bhatti  and  of  the 
same  Patti,  His  property  is  Ks.  32-2^%,  assessed  at  Rs.  20-9-3, 
and  the  Settlement  Colloctor  stated  that  a  number  of  the  owners 


I 
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agreed  to  Oada's  appointment.  The  Commissioner  on  appeal 
appointed  Rajada,  saying :  "  I  do  not  think  we  should  necessarily 
exclude  a  man  because  he  happens  in  consequence  of  having 
several  brothers,  to  hold  less  land  than  his  father.  The  holding 
is  small,  but  Rajada  will  pay  as  much  revenue  as  one  of  the 
lambardars  now  in  the  village.  A  poor  man  is  not  necessarily  a 
dishonest   one,  and  we  can  protect  ourselves  by  taking  security." 

I  am  obliged  to  dissent  entirely  from  the  Commissioner's 
views  as  above  enunciated. 

It  is  quite  right  to  give  the  preference  to  the  nearest  heir, 
but  we  should  not  do  so  if,  in  the  words  of  amended  Rule  177 
(m)  (6),  "  he  is  seriously  embarrassed  by  debt,  or  if  his 
unencumbered  holding  is  so  small  as  to  disqualify  him  in  the 
Collector's  opinion  for  the  responsiblities  attached  to  th  e  office 
of  headman." 

I  consider  that  the  time  may  come  in  any  family  when  we 
must  take  the  post  of  lambardar  from  it  by  reason  of  many 
descendants  and  much  sub-divisions  of  property. 

It  is  true  that  a  poor  man  is  not  necessarily  a  dishonest  one, 
but  we  are  bound  to  consider  the  safety  of  the  revenue,  and 
there  is  great  danger  that  a  poor  man  may  be  temnted  to 
embezzle. 

It  is  also  a  weakness  to  the  administration  to  have  men 
of  small  property  and  therefore  probably  of  small  consideration 
in  the  village,  as  representatives  of  the  village  community.  It 
is  only  by  having  men  of  position  as  leaders  of  the  people  that 
we  can  hojie  to  maintain  a   strong  administration. 

For  these  reasons,  I  would  as  a  general  rule  disapprove  of 
the  appointment  of  a  man  as  lambardar,  whose  property  is  not 
of  sufficient  value  to  servo  as  security  for  the  revenue  for  which 
he  is  responsible.  To  demand  security  from  him  is  only  to 
further  embarrass  him. 

The  appeal  is  accepted,  and  the  order  of  the  Commissioner 
is  set  aside. 

The  case  will  go  back  to  the  Settlement  Collector  to  see  if 
there  is  any  person  within  the  degree  contemplated  by  Rule  179 
(I)  (a)  fit  by  character  and  property  qualifications  to  bo 
lambardar.  If  there  is  no  such  person,  the  Collector  can  appoint 
any  other  person  of  the  Patti  who  is  best  fitted  to  hold  the  post. 

Appeal  alhwed. 


^ 
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{  Bbc<»d 


ApJPEtLATE  Side. 


Sth  August  1904. 


RavistoN  81DB. 


Note.— In  the  case  noted  below  the  point  decided  was  similar  to  that 
disposed  of  in  the  above  case. 

GHASITA,-  APPELLANT, 

Versus 

NAWAB.-RESPONDENT. 

Appeal  No.  29  of  1903-04, 

Appeal  froin  the  order  of  Alex.  Anderson^  Esquire,  Comtnisaioner,   Lahore 
Divison,  dated  Wth  April  1904. 
Shah  Din,  for  appellant. 
Amrit  Lal  Roy,  for  respondent. 
The  following  judgment  was  delivered  by 

The  Financial  Commissioner  -  The  Commissioner  was  correct  in 
considering  Nawab'a  claim  as  superior  so  far  as  hereditary  rights  are 
concerned.  But  he  has  too  little  property  to  serve  as  security  for  the 
revenue  for  which  be  would  be  responsible  as  lambardar.  The  total 
yearly  revenue  to  be  paid  is  Rs.  526.  The  Tahsildar's  report  shows  that 
Nawab's  property  in  his  own  right  is  not  worth  Us.  100,  It  is  true  that 
he  also  has  a  pension  of  Rs,  50  a  year.  But  the  two  together  do  not  make 
up  a  sufficient  guarantee  for  the  revenue  of  the  village. 

It  is  most  important  to  have  men  of  some  substance  as  lambardars. 
To  appoint  poor  men,  who  are  obliged  to  get  security  to  qualify  for  the 
post  of  lambardar,  is  to  weaken  the  administration. 

For  these  reasons  I  accept  the  appeal,  and  set  aside  the  Commis- 
sioner's order. 

Gbasita  will  be  appointed  lambardar. 

Appeal  allowed. 


No.  a 

Before  the  Bon'ble  Colonel  J.  A.  L.  Montgomery,  C.S.I., 
OJiciating  Financial  Commissioner. 

BHAGA  AND  OTHERS,— (Defendants),— PETITIONEES, 

Versus 

KARISHAN  DEO  AND  ANOTHER,— (Plainiiffw),- 

RESPONDENTS. 

Revision  No.  287  of  1903-04. 

Oeeupaney  rights — Sale  of ,  without  consent  of  landlord — Acquiescence  — 
Right  of  tenant  under  Section  5  not  less  than  that  of  one  under  Section  6 — 
Punjab  Tenancy  Act,  1887,  Sections  5,  53,  55,  60. 

In  a  suit  instituted  in  1903  by  a  landlord  to  set  aside  a  sale  m  ade  by 
ocoupancy  tenants  holding  under  Section  5  of  the  Punjab  Tenancy  Act,  on 
the  ground  that  it  had  been  effected  without  his  previous  consent  and  was 
therefore  void,  it  appeared  that  the  sale  deed  was  registered  on  27th 
February  1899  and  mutation  effected  in  the  following  April,  and  that  the 
roots  Were  paid  by  the  alieaoe  after  that  and  accepted  by  the  plaintiff. 
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Held,  that  the  landlord'3  oondact  and  acts  amoanted  to  acqnieficenoe, 
and  he  was  estopped  from  contesting  the  sale. 

Jhcan  Singh  r.  Maharaja  Jaggai  Sintgh  (»V,  a«d  Bfili,hth  T.  Faieh 
Muhammad,  (»),  referred  to. 

Petition    f(yr   revision   of  the    order     of  P-    G.    Fagan,   Esquire, 
Collector,  Hoshiarpur,  dated  28th  April  1904. 

Ram  Bhaj  Dafr,  for  petitioners. 

Durga  Das,  for  respondent. 

The  following  judgment  was  delivered  by 

Thb  Financial  Commissionbb.— In  this   case  plaintiff  sought    Bth  Augutt  1904. 
to  set  aside  a  sale  made  by   occupancy   tenants   holding  under 
Section  5  of  the  Tenancy  Act. 

The  lower  Courts  have  decided  that  the  provisions  of  the 
Act  not  having  been  complied  with  the  sale  must  be  set  aside. 
The  Collector  was,  I  think,  wrong  not  to  apply  in  this  case  the 
principles  laid  down  in  Jiican  Singh  v.  Maharaja  Jaggat  Singh 
and  another  ( >),  and  Bahhsha  v.  Patch  Muhammad  (*).  It  should 
be  remembered  that  the  privileges  of  a  Section  5  tenant  are 
greater,  not  less  than  those  of  tenants  under  Sections  6  and  8. 

If  then  the  principle  of  acquiescence  is  to  be  accepted  for 
the  latter,  it  certainly  should  be  for  the  former  also. 

Now  the  facts  in  this  case  are  that  the  sale  in  dispute  was 
effected  in  1899,  the  vendees  having  before  been  mortgagees. 

When  the  mortgages  were  effected  Mussammat  ICahno 
was  sole  proprietor  of  the  village.  When  the  sale  took  place  she 
had  gifted  half  the  village  to  plaintiff.  The  sale  detfi  wa«» 
i-ogistered  on  27th  Febrnary  1899,  and  the  mntation  order  passed 
by  the  Naib-Tahsildar  on  17th  April  1899  in  the  presence  of 
Mossaromat  Kahno,  who  was  at  the  same  time  lambardar  and 
half  owner  of  the  village.  She  has  stated  that  plaintiff's  agent 
was  also  present  in  the  mutation  cane.  Even  if  he  was  not,  it 
nmst  be  remembered  that  the  mntation  was  effected  in  public, 
and  that  rents  were  paid  by  the  vendee- tenants  after  that  and 
accepted  by  the  landlords.  1  he  present  suit  was  brought  in 
October  190:^. 

I  am  of  opinion  that  acquiescence  in  the  sale  must  be  implied 
by  this  action  of  the  landlords,  and  that  the  plaintiff's  claim  to 
set  aside  the  sale  fails. 

(»)  I  P.  A,  1898,  Rev,     -^  (•)  2  P.  R^  1898*  Bev. 
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The  petition  for  revision  is  accepted,  and  the  orders  of  the 
lower  Courts  are  set  aside. 

Plaintiffs'  claim  is  dismissed  -with  costs. 

Application  allowed. 

No.  9. 

Before   the    Eon'hle   Colonel  J.  A.  L.  Montgomery,  C.S.L,^, 
Officiating  Financial  Commissioner. 

GANGA  RAM  AND  OTHERS,— (Dependants),— 
Revision  Side.  ]  PETITIONERS, 

Versus 

MAHNI,— (Plaintiff),  -RESPONDENT. 
Revision  No.  240  of  1903-04, 

Occupancy  rights — Landlord  and  tenant — Right  of  landlord   to  cut  trees 
on  land  held  by  tenant  having  rights  of  occupancy. 

Held,  that  a  landlord  is  not  entitled  to  cnt  down  trees  on  a  tenancy 
without  the  consent  and  contrary  to  the  interests  of  his  tenant. 

Nikka  v,   Lukha  (*),   Kalian    Das  v.  Buta    (*),   Jani  v.  Gulam  Farid 
Khan  ('),  Mussammat  Our  Devi  v.  Sondha  (*),  cited  and  followed. 

Petition  for  revision  of  the  order  of  A.  Meredith,  Esquire,  Odmmis- 
sioner,  Multan  Division,  dated  8th  December  1903. 

Shircore,  for  petitioners. 

McDonald,  for  respondent. 

The  following  judgment  was  delivered  by 

Qth  August  1904.  The  Financial   Commissioner.— This  was    a  claim  by   an 

occupancy  tenant  for  a  share  in  the  price  of  trees  cut  down  and 
sold  by  the  landlord  from  the  land  of  his  tenancy.  The  first 
Court,  Assistant  Collector,  1st  grade,  held  that  the  landlord 
only  was  the  owner  of  the  trees,  and  that  the  tenant  had  no  right 
to  a  share  of  the  sale-proceeds. 

The  Collector  and  Commissioner  have  held  that  the  tenant 
should  be  decreed  a  share. 

The  entries   in  the  Wajib-ul-arz  of  the  last  two  settlemcnis 

show  that  all  trees  growing  in  any  land  are  the  property  of   the 

~^    landlord,  and  that  tenants  can  only  cut  those  growing  in  the  land 

of  their  tenancies  for   necessary   purposes   with  the   permission 

of  the  landlord. 


(1)  95  P.  R.,  1867.         (»)   4  P.  R.,  1875. 
<«)  61P.  iJ.,  1873.        (*)  Gl  P.  B.,  1881. 
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These  entrieB  clearly  prevent  the  tenants  from  cutting  and 
selling  their  trees. 

Bat  the  question  is— can  a  landlord  enter  on  the  land  of  an 
occupancy  tenant  and  cut  any  trees  he  wishes  from  it  ? 

The  Commissioner  appears  to  me  to  have  taken  the  right  view 
in  such  a  case.  He  says  :  "  I  do  not  think  that  the  proprietors 
"have  an  unlimited  right  to  cut  down  trees  on  a  tenancy  without 
"  regard  to  the  interests  of  the  tenant  at  all,  otherwise  a  proprietor 
"  would  be  entitled  to  denude  a  whole  farm,  even  cutting  the  trres 
"round  a  well,  which  are  necessary  for  the  purposes  of  shade. 
'•  He  would  be  bound  also  to  see  that  sufficient  trees  were  left  to 
"  supply  the  tenant  with  wood  to  repair  his  house,  his  well  or  his 
"plough."  I  entirely  agree  with  the  principles  here  laid  down. 
The  Wajib'ul-arz  restricts  the  occupancy  tenant  and  prevents 
him  from  cutting  down  the  trees  on  his  land  without  the 
permission  of  the  landlord.  The  general  principles  of  justice  and 
the  opinion  of  the  country  will  uphold  us  when  we  decide  as  a 
converse,  that  although  the  tiees  aie  the  property  of  the 
landlord,  the  occupancy  tenant  has  certain  rights  in  the  trees 
growing  on  his  land,  and  we  cannot  allow  a  landlord  to  want  only 
cut  down  and  sell  any  trees  he  likes  contrary  to  the  interests  of 
bis  tenant. 

The  following  rulings  of  the  Chief  Court  support  this  view  — 
Nikka  v.  Lukha  (^),  Kalian  Das  v.  Buta  (-'),  Jam  v.  Guhm,  Farid 
Khan  ('),  and  Mussammat  Gur  Devi  v.  Sondha  (*). 

It  has  been  argued  that  if  the  tenant  is  entitled  to  compen- 
sation he  can  claim  it  only  as  damage,  and  the  suit  would  then 
lie  in  a  Civil  Court.  But  it  seems  to  me  that  the  presen  t  ease  is 
one  between  a  landlord  and  tenant,  arising  out  of  the  lease  or 
conditions  on  which  a  tenancy  is  held  and  comes  under  Section 
77  (3)  (i)  of  the  Punjab  Tenancy  Act. 

The  application  for  revision  is  dismissed. 

Applicntion  dismiised. 


(')95  P.  R.,  18G7.  (»)    -tP.  R.,  1875. 

(«)  61  P.  R.,  1873.  (*)  Gl  P.  R.,  1881. 
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